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THE DIRECTIVE PRINCIPLES IN THE INDIAN CONSTITUTION 

By 

Ghundru ^pa Rao, B.A., M.L., Advocate, Hyderabad. 

Introduction 

The functions of the State in modem times have changed markedly from those 
of the Nineteenth century The hitlicrto Police State, whose functions confined to 
the preservation of law and order, defence and foreign relations, has given way to 
Welfare State or Social Service State, whose functions include the promotion and 
the preservation of the welfare of the community. It is continental practice^, that a 
Constitution besides providing for the structure and the powers of the institutions 
of the Government and guaranteeing individual liberties, embodies injunctions 
directing Legislatures to enact social, economic and cultural reforms. The Consti- 
tution of India®, contrary to the Anglo-American practice, provided for social, 
economic and cultural reforms in Part IV to achieve a social order in which social, 
economic and political justice shall inform all the institutions of the national life®. 
Tlic purpose of this article is to show that such social, economic and cultural 
reforms or changes have been and will be brought about in every State by tlic sheer 
impact of social sciences and not by constitutional prescriptions. 

Community versus law 

State essentially is a congregation of individuals. It is natural that if an indi- 
vidual is left free he likes to have the way as he wills it, that is the way of living of 
his own choice. If society consists only of a single individual his will prevails, 
whereas in a society consisting of many individuals, the will of every individual can- 
not prevail. On the other hand, if every individual’s will has free play it will 
produce chaos. So to maintain order in the society individual wills must be control- 
led. .Law is founded to make a harmonious adjustment of the wills of the indivi- 
duals. In other words, there must be found a wilU, with whose reference the wills 
of individuals conform and act in accordance therewith. It may be assumed®, 
that tlic aggregate wills of all individuals in the society is the will of the community, 
which is the expression of the paramount or fundamental law of the community. 
Tliis will of the community controls the will with whose reference individual wills 
conform. 


1. Weimar Constitution of 1919 ; Soviet Constitution of 1936 ; The Constitution of French 
Republie, 1946 ; Crechoslovak Constitution of 1948. 

2. Directive Principles of State Policy, Articles 36 to 52. 

3. ArUcle 38. 

4. _ This ■ will ’ is the svill of the Government, which has to be accepted by the community- over 
%vaom It rules, 

,5. It b ultimately the people which b the political sm-ercign. Other forms of Governments do 
cost only at the sufferance of the conamunlty, thb political sovereign. 
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It is well knomi that “ a State or political Society is an association of human 
beings established for the attainment of certain ends by certain means The 
underlying idea of the ends or purposes of the State is to find a formula by which 
people in the State live happily. The means adopted to achieve these ends is by 
creating political organs which arc invested witli powers to regulate the common 
activity of the population for that purpose. 

When society -is organised into a State widi political institutions; the will of the 
community came to be expressed and given effect to through those political insti- 
tutions. In modern- society the will of the conununity is embodied in the Consti- 
tution of the State. And this Constitution creates and confers tire powers and pres- 
cribes the functions of the political institutions. Of these, the law-creating activity 
is assigned to the legislative body, whose powers and functions arc determined by 
the Constitution. These arc invariably exercised by the representatives of the 
people’, barring a few eases, where the form of direct democracy®, is in operation. 
Elections are conducted at regular intervals and the electorate has the opportunity 
of approving or disapproving the activity of the Legislatures by electing candidates 
whose policies are in accordance with general consensus of the population. 

Thus the activity of the Legislature, which is mainly enactment of the body of 
laws, is regulated by the Constitution and also is influenced by the electorate or 
public opinion. Apart from the constitutional inhibitions, legal norms to get the 
force of law must receive the approval of tire population of the State. This 
approval is manifested in what the jurists call, obedience to law. 

The concept of welfare and the function of law- 

“Human craving for regularity and legality is the foundation of society and its 
satisfaction a condition of welfare. Facts of life in the society appeared differ- 
ently to the different social philosophers ; but it is the opinion of all tliat for a har- 
monious living in the society, there must be a code of social norms. Of course, 
there is no unanimity as to the contents of these social norms ; neither arc tltcy 
infallible for all time. State recognises only a few of them, which are the legal 
norms, for its enforcement. But “ a body of laws represents in itself neither a social 
reality nor a social ideal So political thinkers have suggested many theories, 
with reference to which the structure uf the society will be created and the State 
power should be utilised and laws arc to be made in accordance thcrcwitli. Broadly, 
they can be classified into three categories. One is non-interference by the Sta e in the 
affairs ofmen and material except for the administration of the State and secondly 
the other extreme, complete conti'ol of everything in the community including men 
and material. The last category would be the mixture of these two, that is, there 
will be spheres where the State will have complete control, leaving the otlicr spheres 
to the individual’s freedom of activity. In all these the ideal would be a social 
order in which every individual will have an equitable share in the enjoyment of 
the rights and the wealtlr of the nation. Apart from tire relative merits of these 
three categories, there must also be considered the political structure of tire Govern- 
ment.’ ^ The basis of the State being essentially the will of the people, the political 
forces at work will always try for the democratisation of the political institutions. 
The first two categories will be opposed to the democratisation of the political 
structure of the State, whereas the third category can co-exist with democracy.’®, 

6. Salmond on Jurisprudence, page 129. 

7. To have a true representation of the population of electorate, many electoral formulas hav® 
been evolved. 

8. A eertain number of people can join and initiate legislation, which is called initiative, to have 
a certain law passed under certain conditions. 

9. Law and Social Action : Selected Essays by Alexander H. Pekelis, page 21 : Edited by 
Milton R. Konvitz (Cornell University Press, Ithaca, N.Y. 1950). 

10. Law and Social Action (itid), page 21. 

11. It is natural that on the political plane also there will be progress. 

12. See foot notes 16, 18 and 19 infra. 
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There is a wide gap between facts of life and die abstract standards of the social 
ideab. Law forms a link betayeen these two. “ The task of each legal system is 
to secure the conditions of social life as conceived and lived by the men of parti- 
cular society at thc_ particular time”.*® This is achieved through the enactment 
of laws, whose function in the society is to create rights and liabilities and to afford a 
guarantee to such rights and liabilities. The boundaries of social activity is thus 
determined by the law, which serves well in all times. It is pointed out by Roscoc 
Pound that “ until the world became crowded, it (law) served well to eliminate 
friction and to promote the widest discovery and utilisation of the natural resources 
of human existence.” Thus the task waslimited to its negative aspect of harmonis- 
ing or equalising the wffls of individuals, when the economic set-up of the society was 
based on the doctrine of laissezfaire. On the other hand, “ in a crowded world, 
whose resources had been exploited, a system of promoting the maximum of indi- 
vidual self-assertion had come to produce more friction than it relieved and to 
further rather than to eliminate tvastc and the function of law changed to one 
of satisfaction of the economic wants of the people. Thus law represents the posi- 
tive aspect of distributing the wealth of the nation equitably. In enacting a law 
a particular objective is sought to be achieved. So, when a law is enacted, the 
object or purpose for which that law is made is known beforehand. In other 
words, the purpose for which the law is enacted could be determined. In providing 
the contents of the law, tire course of law is determined, which amounts to the shap- 
ing or re-shaping of the law. To achieve the welfare of the community laws can 
be enacted. 

Of the three categories referred to above, the problem of re-shaping the law 
in a particular direction under the Government of the first category, will be mean- 
ingless, for laws exist mainly for tlic regulation of functions of the State and the 
pattern of life cannot be changed. The system of Government which can promote 
this category is termed Police State which is now outmoded^®, and cannot exist 
for the reason that changes for the welfare of the commtmity, it is felt, cannot be 
realised under this system. When “ welfare is measured not only by the absolute 
amount of goods and services enjoyed by men but by tlieir relative distribution 
as well”^’, this category of Government cannot achieve them. State without 
interfering in the affairs of men and material cannot realise the tvelfarc of the 
community and law cannot be used as an instrument to promote a nctv social 
order. 

The second category is an ideal one in this respect. Tire State can steer the 
legislative powers for rc-shaping of law. It can change the pattern of living and 
create a new social order tvhich promotes the welfare of the community. The 
wealth of the nation can be used for the good of tlie community.^® 

In the last category, of course, to the extent of the sphere allotted to the State 
monopoly, the re-shaping of the law is no problem. But with respect to the other 
Sphere, individual’s freedom is assured, and the change of law will be in relation to 
the pressures of social life in the community.*® Public opinion ivill determine the 
course of the legislation. 

Transition of the State from Police State to IVelfare State. 

Originally, the main purpose for which State had been established was to main- 
tain order in the society and to protect that order from forces of disruption from 

IS. The Province and Function of Law ; Julius Stone (1950) (quoting Ihcring), page 309. 

14. An Introduction to the Philosophy of Law ; Roscoe Pound (1955), page 40. 

15. An Introduction to the Philosophy of Law {ibid), page 42. 

16. Under this category comes what are called capitalist countries which have cither to surrender 
or use the power of the State to suppress political democracy. 

17. Law and Social Action: Alexander Pekclis, page 17. 

^ ^ 18. To this category belong communist and totalitarian countries uherc a single party or 

individual rules the nation and opposition has no voice. 

19. Tlicse are the democratic countries, where certain rights of ^thc people, more especially 
those of the minorities, are secured by the Constitutions and the remaining rights arc subject to the 
cgislativcpower.of the Slate, 
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within and witliout. Thus the main functions of the State were , maintenance of 
law and order, administering justice, conducting the defence and foreign relations. 
With the establishment of the State on a firm basis, the endeavour of the people 
was directed to promoting civilization. The exploration of the human -intellect 
brought social sciences into existence which in their turn brought more problems 
necessitating the State to assume more functions. _ . ... 

The welfare of tlie community is tire ideal of every State and this depends on 
how law determines the rights and obligations of the individuals. Law being tlic 
foundation of the society must keep on changing as the functions of the State change. 
This transformation is achieved where law is adaptible to changing social and 
economic conditions by a process of evolution and where law is rigid by means of 
revolution. The flexibility or rigidity of law is in relation to the law-creating insti- 
tution. The aim of the legislator should be tire good of the community, that is, 
the social good. This aim depends on tire social and economic background of the 
community, for, every individual is conditioned by the social and economic factors 
that surround him. So the good of the community changes according to the social 
and economic conditions prevailing at that time ; and the “ ideas of good are never 
absolute but relative always to a given economic (and social) environment”.®® 
The progress of civilisation brings changes in the social and economic set-up of the 
society. 

Law must reflect the prevailing ideas of social good. The will of the Govern- 
ment, as a coercive force, must be utilised to achieve this social good. The changes 
in the concept of good if reflected also in the will of tire Government, bring about the 
process of evolution. If the will of the Government refuses to recognise the' change 
in the concept of public good, the fundamental law, that is the will of the community, 
will determine the will of the Government, which is the process of revolution. 

Directive Principles of State Poucy in our Constitution. 

The changes in law can be determined by determining the powers and functions 
of the law-creating body. As is shown, this body is controlled and directed essen- 
tially by two factors, the Constitution and the public opinion. It may now be 
asked what purpose is served by the inclusion of a chapter on Directive Principles 
in the Indian Constitution ; whctltcr a constitutional status is given or it is only 
to provide an incentive to public opinion. If constitutional status isgiven it may 
further be asked wliethcr tlic norms so created provide for a positive action or for 
removing constitutional inhibitions. 

Per se not binding. 

In embodying the Directive Principles in the Constitution of India, the Consti- 
tuent Assembly had given “ certain directions to future legislatures and the future 
executives to show in what manner they arc to exercise legislative and executive 
powers which they will have”®^ in the Constitution. A certain amount of guarantee 
for the promotion of the welfare of the community is sought to be secured within 
the frame-work of constitutional absolutes. These relate to economic, social, health 
and political policies beneficial to’ the community. This aim is sought to be given 
effect to in the Constitution by prescribing the contents of legislation. 

It may now be asked ivhcthcr the original intention of tlic Constituent Assembly 
was to give to the provisions dealing with economic, social, health and political 
policies a status on par witli other constitutional provisions like Fundamental Rights, 
One thing is clear that. Directive Principles are not per se operative. The objects 
therein arc sought to be achieved by mcairs of legislation.. Till legislation is passed 
embodying these directives, they have no force by themselves nor will they have any 
effect on tlic activity of the community. It is supposed that by imposing a duty on 
tlie State as defined by Article 36 read with Article 12, every organ of the State is 


20. State in Theory and Practice: Harold J. Laski, page 187. 

21. Constituent Assembly Debates : Dr. B. R. Ambcdfcar, page 476. 
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bound to give effect to tlicm. In tliat sense, the tlxrcc organs of the State, tlie Legis- 
lature, the Executive and the Judiciary are supposed to give effect to them. 

It is evident that Judiciary is not comprehended within the definition of the 
State, and Article 36 specifically provides not to enforce these directives by judicial 
process. So, the ultimate standard of judicial review by the judiciary, if legisla- 
tion is made to give effect to these directives, is the other provisions in the Consti- 
tution.®® That is also clear, since these directives prescribe only standards of policy 
and not ultimate criteria of legal validity. Besides, in a democratic set-up, judiciary 
is not the proper forum where the economic, social and political policies of the country 
can be agitated. 

Not binding on the Legislature.®® 

It may now be asked whether the confidence left in the Legislative and Executive 
organs to carry into effect the provisions in the Directive Principles is well founded. 

These Directive Principles impose duties on the Legislative and Executive 
organs to carry into effect the ideals set in there, which can be done by means of 
legislation. If legislation is made, it cannot override the constitutional provisions, 
especially those dealing with Fundamental Rights. In the final analysis, the legis- 
lation giving effect to these directives are on par with ordinary legislation subject 
to the constitutional inhibitions. They arc valid as long as they do not contravene 
the provisions of tlic Constitution. In a parliamentary democracy, the Govern- 
ment which is the legislative leader is committed to put in force certain policies 
approved by the people. 

The underlying philosophy of the Directive Principles are varied. According 
to the framers of the Constitution, they embody in themselves the different forms of 
socio-economic structure of the society, so that the future Legislatures and Exe- 
cutives' can choose a particular form of economic democracy of their choice.®^ 
The forms of economic democracy, namely, individualism, socialism and communism, 
on whidi the Chapter on Directive Principles in the Constitution is based, could 
be adiieved by the party in power by implementing its Election Manifesto through 
legislation, in which case the Chapter on Directive Principles is a superfluity. 

Further, there arc no sanctions against noi^crformancc of the duties imposed 
by these directives. Besides, these duties arc imposed to carry into effect the direc- 
tives at the option of the respective bodies. Apart from the legal nature of the duty 
to be carried out at its option, the violation of the duty will not make the action 
illegal but only call for sanction, if there is one. 

Duties and Constitutional inhibitions. 

_ The competency of tlie legislative body is not synonymous with tlic duty imposed 
on it. The legality of tlie acts done by the body depends km whether that body has 
the potver to do those acts, but not whether that body is obliged to do them. On 
the other hand, non-fulfilment of an obligation will call forth application of sanctions. 
When the body has no power to act, the action done by it tvould be invalid, but 
tiic^ imposition of a duty tvill not cure the invalidity. By imposing a duty, consti- 
tutional inhibitions cannot be removed. 

Directive Principles and Pdbuc Opinion. 

It is true, in tltc ultimate analysis, the changes in the legal institutions 
depend on tlie contents of economic, social and political forces in the society 
and the nature and the position of the State organ giving effect to tliem. By 
the ^ inclusion of the Directive Principles in the Constitution, the ncccss.iry 
mitiativc to bring about the changes in the society is provided for. Also by 

o „ . Vide ‘Fundamental Rights cis-a-vis Directire Principles in Indian Constitution ’ , (1951) 2 

n :(1961) 2 An.tV.U. (Journal) 17. 

g Juridical Analysis of the Directive Principles of State Policy in general ’ : (1961) 2 

(Journal) 83 : (1951) 2 An.W.R. (Journal) 33. 

24. Constituent Assembly Debates ; Dr. B. R. Ambedkar, page 494. 
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imposing these as duties on the legislative bodies constitutional inhibitions arc 
sought to be removed. As is sho^vn these two purposes arc not well served, ' ' 

' . It is a trite to observe that for the law or legal norms to receive obedience, it 
must accord \vith the prevailing ideas of justice, morality artd expediency, which 
are determined by economic, social' and political factors. ■ Conversely the legal 
norms which are not in accordance with the sense of justice, morality and expedi- 
ency conditioned by the economic, social and political pressures, will not receive 
obedience from the population. In a democratic country it is impossible to impose 
a law on a hostile community. The process of periodical checks by the electorate, 
in practice establish a constant and necessary accord between law and generally 
prevailing beliefs and sentiments of the community and its changing kinds. With- 
out some general concurrence of law and moves (morality in the sense of moves) a 
community will not possess or retain what Austin called the habit of obedience, 
lacking which sooner or later law will cease to maintain its binding force. ^ 

On the other hand, there will be compelling economic and social factors which 
necessarily result in legal action^. The same inter-action between the public 
opinion and the law-creating body provides the stimulus. The sources of such 
stimulus would be the “ slowly growing pressure of changed pattern and norms 
of social life ” or “ a demand for a re-distribution of natural resources 

In the opinion of the framers of the Constitution^, the Directive Principles 
embody the three forms of economic democracies of individualism, socialism and 
communism, which the future legislative and executive organs can adopt. In 
the view that these three forms of economic democracies exhaust the possible socio- 
economic structures, the directive principles will not provide any incentive, to the 
community to bring about the changes. 

Other Constitutions 

There are mainly Uvo types of political systems of Governments, democratic 
and totalitarian, to which all the Governments in the world can be resolved with 
a smaller degree of variations. Even the three categories, which have been referred 
to earlier®, can be resolved into these two political types. In a democratic system 
of Government, the first two categories, that is, a system of Government where tlie 
State will not interfere in the affairs of men and material excepting for the adminis- 
tration of State functions and the othei' complete control by the State, cannot survive. 
Whereas the third category, where the State and individual’s freedom arc guaran- 
teed in the different spheres, can be realised only in a democratic system of Govern- 
ment. In the first category, the State will cither remain as such and becomes more 
or less totalitarian or it becomes democratic and destroys that system. In the second 
category, the system of Government is only a totalitarian one. 

In both the systems of Governments changes in economic and social patterns 
of the life of the community arc discernible and the problems have' been tackled 
by means of law to prcsciwc and pi'omotc the good of the community. 

Apart from some in the continent, the Constitutions of the countries follorving 
Anglo-American jurisprudence of legal institutions do not have the injunctions like 
( ^ 

25. The problem of prohibition may be studied in this connection. In many of tlie countries 
this problem has been tackled by means of law but had to be withdrawn by repealing them, as the 
consensus of the general public proved to be not in favour of imposing prohibition. However mucli 
socially and also on grounds of healtb the policy of prohibiting the consumption of liquor is sound and 
laudable, that policy is not in accordance svith the prevailing beliefs and so prohibition I.mvs did and 
tvill not have their hold on die population. 

1. Aspects of Justice : C. K. Allen. 

2. A study of the institution of private property as regulated by law at different ages provide a 
good sample. Tlie restrictions imposed in the 20th century on the dual rights of acquisition and 
the enjoyment of property would be shocking to an individual in the I9th century, 

3. Law in Changing Society : VV. Friedmann (Seven & Sons, Ltd., London, 1959), page 22. 

4. Constituent Assembly Debates : Dr. R. R. Ambcdfcar, page 494, 

5. Supra, 
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the Directive Principles of the Indian Constitution. The Constitutions of tlie Ujiitcd 
States of America, United Kingdom and Canada, on the basis of which the Consti- 
tution of India is drawn, do not provide tliese injunctions to bring about the changes 
for the welfare of the community. But the study of tire constitutional laws and 
the development of the legal institutions in those countries reveal how the shaping 
of law is taking place to create the required social order. 

In the United States it is supposed and for sometime accepted, tliat the 
Federal Government has no police power, which is defined as “tire general power 
to pass regulatory laws for tne protection of the health, morals, safety, good order 
and the general welfare of the community ” ®. But in recent years the porver to 
achieve the same social objectives which the police power could achieve, has 
come into existence through the use by Congress of certain of its powers. By this 
somewhat indirect method the Congress has come to exercise control over an ever- 
increasing social and economic legislation which is popularly known as the New 
Deal Legislation, passed to solve the social and economic problems. 

The position with reference to the United Kingdom is peculiar. Though in 
the sense of a written Constitution, United Kingdom docs not have one, no law 
prescribes tliat the Parliament should pass laws to achieve a required social order. 
But the statute book contains many laws which go to shape social and economic 
objectives. The British North America Act (1867) also does not provide the con- 
tents for future legislation, but the study of the New Deal Legislation discloses that 
laivs arc made to achieve some social and economic objectives citlicr to counteract 
or to create a new order. 

In a democracy tlic interplay between social opinion and the law-moulding 
activities of the State is more obvious and articulate. Public opinion on vital 
Social issues constantly expresses itself not only tlu'ough the elected representatives 
in the legislative assemblies but through public discussion in press, radio, public 
lectures, presure groups and on a more sophisticated level through scientific and 
professional associations, universities and a multitude of other channels.’ As is 
shown earlier, tlie pressure of public opinion will ultimately result in legal action if 
the legislative bodies are already competent or by amending the Constitution to 
provide that competency if they arc not. 

In the case of tlie totalitarian States, tlicy have positive advantage over tlie 
democratic systems in creating tlie required social order in tlie community. “ A 
totalitarian Government can indeed use its monopoly of the law-making and c.\ccu- 
tive powers for the re-shaping of law in disregard of tlie demoratic process of public 
opinion, to a far greater extent than oilier systems, but it is limited by the need to 
Secure at least the acquiescence and where it produces an educated minority, the 
willing acceptance of its law’. It is, of course, true in many of tlie Constitutions 
of these countries certain provisions prescribing the positive content of the future 
legislations arc to be found, but it is a known fact that in these countries legal pr(^ 
visions have little value. But in all tliese countries tlie progress towards a parti- 
cular social order by means of legal action is marked. 

In India. 

Even in India, the statute book contains many laws ■which are enacted to achieve 
Social and economic objectives. The so-called Ian'S of Zamindari Abolition may be 
cited as providing for drastic and revolutionary changes in tlie institution of property. 
But, strictly, they arc no innovations based on the Directive Principles, for, they have 
been passed belbrc the Constitution of India came into force. Nor could they be 
saved by these provisions of the Directive Principles but for the amendmen'ts to 
the Constitution. Since they are in accord with tlie prevailing concepts of tlie rights 
over tlie property,' tliese latvs have come to be enacted. 


6. Leading Constitutional Decisions : Robert Eugene Cushman (1955), page 330. 

7. I.aw in a Changing Society : W. Friedmann, page 10. 
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Similarly, judiciary being an organ of the State, it cannot ignore the trend of 
social and economic evolution in the society. The Courts, when confronted with 
tlic suits before it, have to apply tlie rules of law and interpret them with reference 
to available social and economic conditions. Resort by the Courts to social sciences 
for extra-legal guidance to shape the reality of law can be proved in the decisions. 
While law remains an abstract formula, the necessity to administer justice finds the 
law changing according to the needs of the times. Where the law changes in the 
process of rendering the decisions, judiciary plays the role of promoter of social and 
economic progress. 

The doctrines of agricultural economy and the cattle wealth in the economic 
set-up were considered in determining the rights of the citizens to carry on the trade 
of butchers.® The consideration of economic and social conditions of the parti- 
cular group was necessary to determine the living wage to evolve a system of indus- 
trial harmony of journalists®, and of mill workers^®. The creative nature of the 
judicial function can be seen when the Court observed that “ a factory or an indus- 
trial unit rvhich cannot afford to pay the minimum wage to its employees cannot 
be encouraged to survive and it is a drag on the social and economic structure of tire 
country. 

Where the judicial discretion is possible in the interpretation of such words 
as “reasonable restrictions” in Article 19 or “public purpose” in Article 31, 
the weight of judicial opinion will swerve towards welfare jurisprudence. 


Conclusion. 


In a democratic form of Government, the changes in law to achieve social and 
economic progress will be determined by public opinion. The pattern of life in 
the society determines the social and economic pressures tvhich provide tire incentive 
to the public opinion. The impact of social sciences brings changes in those pres- 
sures and the concept of good which is relative to those environments also changes. 
This is inevitable in every country. The Chapter on the Directive Principles in' 
the Constitution of India, which arc neither binding on, nor providing an incentive 
to the law-creating bodies or the general public, arc unnecessary provisions in a 
legal document. 


8. M. H. Qtmreshi v. Slate of Bihar, (1958) S.C.J. 975 : A.I.R. 1958 S.C. 731. 

9. Express Newspapers, Ud. v. Union of India, (1958) S.C.J. 1113: A.I.R. 1958 S.C. 578. 

10. National Carbon Co., Ltd. v. M. N. Gant, A.I.R. 1957 Cal. 500. 

11 . Edward Mills Co,, Ltd. V. Stale of Ajmer, A.J.V.. 195Z Ajmer 65. 
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[Supreme Court.] 

K. Stibba Rao and J. R. Mudholkar, JJ. Mrs. M. N. Clubwala ». 

^rd February, 1964. Fida Hussain Saheb. 

G.A. No. 151 of 1963. 

Madras City Municipal Act {IV of 1919), section 303 — Private market owner and 
stall-holder — Nature of relation between — Landlord and tenant or licensor and licensee — 
Meaning of word rent — Easement Act (F of 1882), section 62 (c). 

The mere necessity of giving a notice to a licensee requiring him to vacate 
the licensed premises would not indicate that the transaction was a lease. Indeed, 
section 62 (e) of the Indian Easements Act, 1882 itself provides that a licence is 
deemed to be revoked where it has been cither granted for a limited period or acqui- 
red on condition that it shall become void on the performance or non-performance 
of a specified act, and the period expires, or the condition is fulfilled. In the a^ee- 
ments in question the requirement of a notice is a condition and if that condition 
is fulfilled the licence will be deemed to be revoked under section 62. It would 
seem that it is this particular requirement in the agreements which has gone a long 
way to influence the High Court’s finding that the transaction was a lease. Whether 
an agreement creates between the parties the relationship of landlord and tenant 
or merely that of licensor and licensee the decisive consideration is the intention 
of the parties. This intention has to be ascertained on a consideration of all the 
relevant provisions in the agreement. In the absence, however, of a formal docu- 
ment the intention of the parties must be inferred from the circumstances and con- 
duct of the parties. Where the terms of the document evidencing the agreement 
between the parties are not clear the surrounding circumstances and the 
conduct of the parties have also to be borne in mind for ascertaining the real rela- 
tionship between the parties. The documents relied upon being merely agreemeiUs 
executed unilaterally by the stall-holders in a private market in favour of the land- 
lords they cannot be said to be formal agreements between the parties. One must 
tlterefore look at the surrounding circumstances. 

In the circumstances of the instant case the intention of the parties was m 
bring into existence merely a licence and not a lease and the word ‘ rent was used 
loosely for ' fee ’. 

S. T. Desai, Senior Advocate (i?. Ganapathy Iyer, Advocate, with him), for 
Appellants. 

R. Gopalakrishnan, Advocate, for Respondents Nos. i to 6. 

G.R. 


Appeal allowed. 
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[Supreme Court.] 

K. Sttbba Rao and J.R. Mudholkar, JJ. . Gurdatta Mai v. State of tj.P. 

^th February, 1964. • Gr. A. No. 180 of 1961. 

Penal Code {XLV of i860), section 302 read with section 34 — Scope — Sections 99 
and 103 — When attracted. 

Where the accused with the common intention to kill the deceased, armed them- 
selves with guns and spears and attacked the deceased from a close range immediately 
after coming to the field and killed them they were certainly guilty under section 
302, read with section 34, of the Indian Penal Code. 

In the absence of any reasonable apprehension on the part of the accused 
that they would be killed or hurt by the deceased, the High Court was certainly 
right in holding that the provisions of section 103 of the Indian Penal Code were 
not attracted. 

Section 103 of the Indian Penal Code is subject to section 99 thereof. Under 
section gg, there is no right of private defence in cases in which there is time to have 
recourse to the protection of public authorities, and the right of private defence in 
no case extends to the inflicting of more harm than it is necessary to inflict for the 
purpose of defence. 

Jai Gopal Sethi, Senior Advocate (R.L. Kohli, Advocate, with him), for Appel- 
lants. 

A. JV. Mulla, Senior Advocate {Aligur Rehman and C. P. Lai, Advocates, witli 
him), for Respondent. 

G.R. Appeal dismissed. 


[Supreme Court.] 

P, B. Gajendragadkar, C.J., K. W. Wanchoo, Brij Mohan Singh p. 

K. C. Das Gupta, J. C. Shah and Priya Brat Narain Sinha. 

JV. Rajagopala Ayyangar, JJ. C.A. No. 9 of 1964. 

5(A February, 1964. 

Representation of People Act {XLI of 1951), sections 7 {d) and 123 — Candidate below 

25 years of age — Burden of proof— Article 137 of the Constitution India (1950) 

Evidence Act If of 1872), section 35. • , 

The burden of proving that a randidate’s' age was below 25 years on the date 
of his nomination was on the election petitioner. ' < 

As the petitioner was unable " to prove the publication of an impugned pam- 
phlet Exhibit- 1 o by the candidate or his agent or by any other person with the consent 
of the candidate or his election agent, the conclusion of the Election Tribunal that 
the commission of any corrupt practice by the candidate under section 123 (4) 
of the Representation of the People Act has not been proved and the contrary view 
taken by the High Court is wrong”. 

C. B. Agarwala, Senior Advocate {L.M. Sarma and D.JI. Mukherjee, Advoentta 
with him), for Appellant. ’ 

Sarjoo Prasad, Senior Advocate (if. K. Sinha, Advocate, with him), for Res- 
pondent No. 1. 

G.R. Appeal allowed. 
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[Supreme Court.] 

P. B. Gajendragadkar, C.J,, A. K. Sarkar, State of U.P. p. 

JC. jV. Wanchoo, K. C. Das Gupta Kartar Singh, 

and JV. Rajagopala Apyangar, JJ. Cr. A. No. 164 of 1962. 

6 ih February, 1964. 

Prevention of Food Adulteration Act {XXXVII of 1954), section 7 read with section 
16 (i) (a) (i ) — Minimum standard prescribed by the Rules — Validity — Burden of proof . 

“Except a principle which the Court deduced from the Rules themselves there 
was no material before the Court that the minimum standard prescribed for Uttar 
Pradesh was, defective in any respect. The approach adopted by the learned 
Judges in State v. Malik Ram, A.I.R. 1962 All. 156, appears to us to be a reversal 
of the well-recognised principle that it is for those who challenge the constitutiona- 
lity of a statute or a statutory rule to allege and prove the grounds of invalidity 
and the adoption of the contrary rule that when a party mahes such a challenge 
it is for those who seek to support it to sustain it by positive evidence of its reasonable- 
ness and legality. The Court evolved from a reading of the Rules a principle that 
the standards vary with the elevation of the place, without having before it any 
materials for such a conclusion save what it considered was the rationale underlying 
the division into zones. As already explained, even in Himachal Pradesh the ele- 
vation of every place is not the same and there are areas which are higher than 
others and so the test adopted does not even satisfy logic. We do not consider 
that the Court was justified in practically legislating and laying down what the 
Rules should be rather than give effect to the law by adherence to the Rules as 
framed.” 

0 . P. Rana and C. P. Lai, Advocates, for Appellant. 

Harnam Singh Chadda and Harbans Singh, Advocates, for Respondent. 

G.R. Appeal allowed’ 


[Supreme Court.] 

K. Subba Rao and J. R. Mudholkar, JJ. K. J. Nathan v. S. V. hlaruthi Rao. 
isth February, 1964. C.A. No. 407 of 1962. 

Transfer of Property Act {IV of 1882), section 58 — Mortgage by deposit of title-deeds 
— Constructive delivery of documents— -Sufficiency. 

If the plaintiff ph)'sically handed over the title deeds to the ist defendant 
and the ist defendant immediately handed over the same to the plaintiff with in- 
tention to mortgage them, it is conceded tlwt a valid mortgage was created. To 
insist upon such a formality is to ignore the substance for the form. When the 
principal tells the agent " from to-day you hold my title deeds as security ”, in 
substance there is a physical delivery. For convenience of reference such a deli- 
verj’ can be described as constructive delivery of title-deeds. The law recognizes 
such a constructive delivery. 

If tire mortgage by deposit of title-deeds was thus effected a subsequent mort- 
gage deed in favour of another cannot have priority. 

R. Ramamurthy Aiyar, T. S. Rangarajan and R. Gopalakrishnan, Advocates, for 
Appellant. 

F. S. Venkataraman, M. R. Krishna Pillai and M. S. K. Iyengar, Advocates, 
for Respondent No. 3. 

G. R. Order accordingly- 



[Supreme Court.] 

P. B. Gajendragadkar, G.J., K. Jd. Wanchoo, Jagdev Singh Sidhanti v. 

K. G. Das Gupta, J. C. Shah and Pratap Singh Daulta. 

Jd. Rajagopala Ayyangar, JJ. . . 

izth February, 1964. , G.A. No. 936 of 1963. 

Representation of the People Act (XLI of 1951), section 123 — Language question — 
Propaganda — If corrupt practice. 

Political speeches espousing the cause of a particular language and making 
promises or asking the people to protest against the Government of the day in respect 
of its language policy is not a corrupt practice within the description of corrupt 
practice under section 123 (3) of the Representation of the People Act. 

Purshotham Trikamdas, Senior Advocate {Rajinder Jdath Mittal, R. B. Daiar, 
V. Kumar, B. P. Singh and Jdaunit Lai, Advocates, with him), for Appellant. 

G. S. Pathak, Senior Advocate {Bawa Shiv Charan Singh, Hardeo Singh, Rajendra 
Dhawan, Dr. AnandPrakash and T. Kumar, Advocates, with him), for RespondentNo.i 

G.R. Appeal allowed. 

[Supreme Court.] 

P. B. Gajendragadkar, C.J., K. Jd. Wanchoo, R. L. Arora v. 

K. C. Das Gupta, J. C. Shah and State of U.P. 

Jd. Rajagopala Ayyangar, JJ. Petition No. 137 of 1962. 

I4<A February, 1964. 

Land Acquisition Act (/ of 1894), sections 40 and 41 amended by {XXXI of 1962) — 
Firer — Scope — Articles 14, 19 and 31 of the Constitution. 

By majority. — Section 40, clause (aa) of Land Acquisition Act as amended by 
Act (XXXI of 1962) does not permit acquisition of land for construction of some 
building or work for a company engaged or to be engaged in an industry or work, 
which is for a public purpose unless the building or work for which the land is 
acquired also subserves the public purpose of the industry or work in which the 
company is engaged. If that is the true construction of clause (aa) it cannot be 
said to contravene Article 31 (3) of the Constitution for the public purpose required 
therein is present where land is required for the construction of a building or work 
which must subserve the public purpose of the industry or work in which a company 
is engaged or is about to be engaged. Nor can it be said that the provision is hit 
by Article 19 (i) (/), for it would be a reasonable restriction on the right to hold 
property. The clause so interpreted is not unconstitutional. The amendments in 
section 41 , Land Acquisition Act arc only consequential to tlie insertion of clause (aa) 
in section 40 (i) and rvould therefore be equally valid and- constitutional. 

There is a clear classification between a public company and a Government 
Company on the one hand and a private company and an individual on the other, 
which has reasonable nexus with the objects to be achieved under the law. The 
intention of the Legislature clearly is that private individuals and private companies 
which really consist of a few private individuals banded together should not have 
the advantage of acquiring land even tliough they may be intending to engage in 
some industry or work which may be for a public purpose inasmuch as the enrich- 
ment-consequent on such work goes to private individuals or to a group of them who 
have formed themselves into a private company. Public companies on the other 
hand are broad based and Government companies are really in a sense no dificrent 
from Government though for convenience of administration a Government company 
may be formed, which thus becomes a separate legal entity. Thus in one case the 
acquisition results in private enrichment while in the other it is the public which 
gains in every way. Therefore a distinction in the matter of acquisition of land 
beUveen public companies and Government companies on the one hand and private 
individuals and private companies on the other is justified, considering the object 
behind clause {aa) as introduced into the Act. The contention that it is discrimina- 
tory must therefore also fail, 


C. B. Agarwala, Senior Advocate (Ifaunit Lai, Advocate, with him), for Petitioner. 

M. C. Seialvad, Senior Advocate (C. P. Lai, Advocate, with him), for Respon- 
dent No. r. 

C. K. Daphlary, Attorney-General for India, and N. S. Bindra, Senior Advocate 
{R. H. Dhebar, Advocate, with them), for Respondent No. 2. 

M. C. Seialvad, Senior Advocate [M. S. Devendra Swamp and J. P. Gqyal, 
Advocates, with him), for Respondent No. 3. 

/. M. Nanavali, Advocate and 0 . C, Mathur, J. B. Dadachanji and Ravinder 
J^arain, Advocates, of MJs. J. B. Dadachanji & Co., for Intervener No. 1 . 

Rajani Patel and J. JV. Shrojf, Advocates for Intervener No. 2. 

G.R. Petition dismissed. 


[Supreme Court.] 

M. Hidayatullah and S. M. Karim alias Tamanna Saheb v. 

Raghabar Dayal, JJ. Mst. Bibi Sakina. 

l4//j February, 1964. C.A. No. 647 of 1962. 

Civil Procedure Code {V of 1908), section 66 — Benami — Bar of claim based on 
Possession — A plea not raised in the plaint. 

The appellant’s claim based upon the benami nature of the transaction cannot 
stand because section 66 of the Code of Civil Procedure bars it. 

The words of the second sub-section refer to the claims of creditors and not to 
the claims of transferees. The latter are dealt with in the first sub-section. An 
alternative case based on possession after purchase is not sustainable without a 
proper plea. 

S. P. Varma, Advocate, for Appellant. 

S. P. Sinha, Senior Advocate (Shahzadi Mohiuddin and Shaukat Hussain, Advocates, 
with him), for Respondent. 

G.R. Appeal dismissed, 

[Supreme Court.] 

IC. Subba Rao and Ramchandra Rambus v. 

J. R, Mudholkar, Jf. Ghampabai. 

I’jth February, 1964. C.A. No. 758 of 1963. 

Will — Will prepared in circumstances arousing suspicion — Duty of propounder. 

In all cases in which a will is prepared under circumstances which arouse the 
suspicion of the Court that it docs not express the mind of the testator, it is for the 
propounder of the will to remove that suspicion. 

J. B. Dadachanji, Ravinder J\''arain and 0 . C. Mathur, Advocates of M/s. J. B. 
Dadachanji & Co,, for Appellant. 

Girisk Chandra and Sardar Bahadur, Advocates, for Respondents Nos. i, 2 (i) 
to 2 (iv), 3 and 4. 

G.R. Appeal dismissed. 

[Supreme Court.] 

P. B. Gajendragadkar, C.J., K. N. Wanchoo, B. K. Sarkar v. Eagle 

J. C. Shah, JV. Rajagopala Aryangar and Rolling Mills, Ltd. 

S. M. Sikri, jfj. C.As. Nos. 721 to 723 of 1962. 

stGih Febniary, 1964. 

Employees’ Stale Insurance Act {XXXU^ of 1948), section i (3) — Validity. 

Section t (3) of the Employees’ State Insurance Act is constitutionally valid 
The section provides for the coming into force on such date or dates as the Centra. 
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Government may by notification in the Official Gazette appoint, arid different 
dates may be appointed for different provisions of the Act and for different States 
or different parts thereof. Such delegation was not unwarranted and unconsti- 
tutional and it did not exceed the limits of permissible delegation. Section i (3) 
of the Act is not shown to be constitutionally invalid. 

jV. C. Chatterjee, Senior Advocate [Raj Bchari Singh and Udai Pratap Singh, 
Advocates, with him), for Appellants (In all the Appeals), 

B. P. Singh, N. P. Singh and 7 . JV. Shroff, Advocates, for Respondent No, i 
(In all the Appeals). 

C. K. Daphlary, Attorney-General of India and JV. S. Bindra, Senior Advocate 
(F. D. Mahajan and B. R. G. K. Achar, Advocates, with them), for Respondents 
Nos. 2 and 3 (In all the Appeals). 

G.R. Appeals dismissed, 

[Supreme Court.] 

P. B. Gajendragadkar, C. J., K. N. Wanchoo, State of Rajasthan v. 

J. C. Shah, df. Rajagopala Ayyangar and Mukan Chand. 

S. M. Sikri, JJ. C.A. No. 507 of 1961. 

efitA February, 1964. 

Rajasthan Jagirdar s’ Debt Reduction Act [IX of iQ^y), sections 2 [e),^and 7 (2) — 
Articles 14 and 31 of the Constitution. 

The impugned part of section 2 [e) of Rajasthan Jagirdars’ Debt Reduction Act 
infringes Article 14 of the Constitution. It is now well-settled that in order to pass 
the test of permissible classification, two conditions must be fulfilled namely, (i) 
tliat the classification must be founded on an intelligible differentiation which dis- 
tinguishes persons or things that are to be put together from others left out of the 
group, and (2) that the differentia must have a rational relationship to the object 
sought to be achieved by the statute in question. The object sought to be achieved 
by the impugned Act was to reduce the debts secured on jagir lands which had been 
resumed under the provisions of the Rajasthan Land Reforms and Resumption of 
Jagirs Act. The Jagirdar’s capacity to pay debts had been reduced by the resump- 
tion of his lands and the object of the Act was to ameliorate his condition. The 
fact that the debts arc owed to a Government or local authority or other bodies 
mentioned in the impugned part of section 2 [e) has no rational relationship with 
the object sought to be achieved by the Act. Further, no intelligible principle 
underlies the exempted categories of debts. The reason why a debt advanced 
on behalf of a person by the Court of Wards is clubbed with a debt due to a State 
or a scheduled bank and tvhy a debt due to a non-schcdulcd bank is not excluded 
from the purview of the Act is not discernible. 

Section 7 (2), is valid as It imposes reasonable restrictions, in the interests of 
general public, on the rights of a secured creditor. A secured creditor, when he 
advanced money on the security of jagir property, primarily looked to that property 
for the realisation of his dues. Further, this sub-section has been designed with the 
object of rehabilitating a jagirdar whose jagir properties have been taken over by 
the State for a public purpose at a low valuation. If this provision was not made, 
the jagirdar would find it difficult to start life afresh and look to other avocations, 
for not only his existing non-jagir property but his future income and acquired 
properties would be liable to attachment and sale for the purpose of satisfying the 
demands of such secured creditors. Accordingly, we hold that section 7 (2) imposes 
reasonable restrictions in the interest of general public. 

S. K. Kapur, Senior Advocate [B. R. G. K. Achar, Advocate, with him), for 
Appellant. 

Respondent not represented. 

G.R, 


Appeal partly allowed, 



[SutREME’ Court.] ' . 

K. Subba Rao, Raghubar Dqyal, Shiv Prasad Chuni Lai Jain V. 

and J. R. Mudholkar, j'Jf. State of Maharashtra. 

February, 1964. Gr. As. Nos. 150 and 185 of 1961. 

Penal Code (XLV of, i860), section 467 read with sections 34 and 471 and 
section 467 read with section 109 — Scope. 

In Jaikrishnadas Manohardas Desai v. The Stale of Bombay, (1960) 3 S.C,R. 319 
Shreekantiah Ramayya Mtinnipalli v. The Stale of Bombay, (1955) i S.GR. 1177, came 
up for consideration and was distinguished, on facts. In that case, the two accused 
who were directors of a company, were convicted of an offence under section 409 
read with section 34, Indian Penal Code for committing criminal breach of trust 
with respect to certain cloth supplied to them. It was alleged that one of the accused 
was not working at that factory during the period when the goods must have been 
removed and that therefore he could not be made liable for the misappropriation of 
the goods by taking recourse to the provisions of section 34, Indian Penal Code. 

Accused No. i, in the present case, alone did the various acts on i8th February. 
1959, which constituted the offences of which he was convicted. Accused Nos. 2 
and 3 took no part in the actual commission of those acts. Whatever they might 
have done prior to the doing of those acts, did not fonn ah ingredient of the offences 
committed by accused No. i . They cannot be said to have participated in the com- 
mission of the criminal act which amounted to those various offences. They cannot 
be therefore held liable, by virtue of section 34, Indian Penal Code, for the acts 
committed by accused No. i alone, even if those acts had been committed in further- 
ance of the common intention of all the three accused. The result, therefore, is 
tliat the conviction of the appellants, uis:., accused Nos. 2 and 3, for the variout 
offences read witli section 34, Indian Penal Code is to be set aside. 

We therefore allow the appeal of Pyare Lai and acquit him of the offences he 
was convicted of. We dismiss the appeal of accused No. 3, Shiv Prasad Chunilal 
Jain, but alter his conviction for tlic various offences read with section 34, Indian 
Penal Code to those offences read with section 109, Indian Penal Code, and maintain 
the sentences. 

S. Mohan Kumaramangalam, Senior Advocate {R.K. Garg and M. K. Ramamurthi 
Advocates of Mfs. Ramamurthi & Co., Advocates, with him), for Appellant 
(In Grl. A. No. 150 of ig6r). 

B. M. Mislry, Advocate and Ravinder pfarain and J. B. Dadachanji, Advocates 
oCMIs.J.B.J)adachanji& Co., Advocates, for Appellant (In Crl. A. No. 185 of 1961). 

B. K, Khanna, B. R. G. K. Achar and R, H. Dhebar, Advocates, for Respondent 
(In both the Appeals). 

G.R. . ’ Criminal Appeal Pfo. 185 of 1961 

allowed and Criminal Appeal ffo. 150 
o/'igGi dismissed. 

[Supreme Court.] 

P. B. Gajendragadkarj C. f., K. Jd. Wanchoo, State of Madras v. 

J. C. Shah, f. Rajagopala Ayyangar and D. Namasivaya Mudaliar. 

S. M. Sikri, jfJ. Ncyveli Lignite Corporation, etc. 

(Interveners) . 

3rd March, 1964. C.As.Nos. 6 to 12 of 1963. 

Madras Lignite (Acquisition of Land) Act (XI of 1953) — Land Acquisition Act (J of 
1894) — Article of the Constitution of India (1950) — Constitution (Fourth Amendment) 
Act, 1955. 

It is a matter of common knowledge tliat since the termination of hostilities in 
the last World War there has been an upward tendency in land values resulting in 
appreciation in some areas many times tlic original value of lands. No attempt 
has been made by tlic State to prove that appreciation in the market value of lands in 



tlie area since April, 1947 was solely attributable to a scheme of land acquisition of 
lignite-bearing lands. To deny to die owner of tlie land compensation at rates which 
justly indemnify him for his loss by awarding him compensation at rates prevailing 
ten years before the date on which the notification imdcr section 4 (i) was issued 
amounts in the circiunstances to a flagrant infringement of the fundamental right of 
the owner of the land under Article 31 (2) as it stood when the Act was enacted. 

The validity of the provisions relating to fixation of compensation had to be 
adjudged in the light of tlie extent of the constitutional protection guaranteed at 
the date when the Act was brought into operation, and any restriction of tlie consti- 
tutional protection by subsequent amendment of Article 3 1 (2) which has not been 
given retrospective eficct, must be entirely ignored. 

A. Ranganadham Chclly, Senior Advocate {A. V.Rangam, Advocate, with him), 
for Appellants (In all the Appeals). 

R. Gopalakrishnan, Advocate, for Respondent (In C.A. No. ii of 1963). 

S. V. Guple, Additional Solicitor-General of India {R. H. Dhebar, Advocate, 
with him), for Interveners Nos. i and 2. 

M. C. Setalvad and A'i S. Bindra, Senior Advocates {R. H. Dhebar, Advocate, 
with them), for Intervener No. 3. 

G.R. Appeals dismissed. 


[Supreme Court.] 

K. Stibba Rao, K. C. Das Gupta and Matiullah Shcihli v. 

Raghubar Dayal, JJ. State of West Bengal, 

^rd March, 1964, Cr.A. No. iii of 1961. 

Penal Code {XLV of i860) — sections 449 and 307/34 — Scope. 

Higher punishment is prescribed where house trespass is committed “ in ordc’’ 
to ” the commission of other offences. An e,xamination of sections 449, 450, 451, 
454 and 457 of the Penal Code shows that the penalty prescribed has been graded 
according to the nature of the offence “ in order to ” the commission of which 
house trespass is committed. It is quite clear that these punishments for house 
trespass arc prescribed quite independent of the question whether the offence “ in 
order to” the commission of which the house trespass was committed has been 
actually committed or not. In our opinion there can be no doubt that the words 
“ in order to ” have been used to mean “ with the purpose of”. If the purpose in 
committing tlie house trespass is the commission of an offence punishable with 
death the house trespass becomes punishable under section 449 of the Indian Penal 
Code. If the purpose in committing the house trespass is the commission of an 
offence punishable with imprisonment for life the house trespass is punishable under 
section 450 of the Indian Penal Code. Similarly, sections 451, 454 and 457 will 
apply if the house trespass or lurking house trespass, or lurking house trespass by 
night or house breaking by night arc committed for the. purpose of the offence 
indicated in those sections. Whether or not the purpose was actually accomplished 
is quite irrelevant in these cases. Accordingly the fact that the murder was not 
actually committed in the course of the house trespass will not affect the applica- 
bility of section 449 of the Indian Penal Code. 

D. JV. Mukherjec, Advocate, for Appellants. 

P. K. Chakravarthy, Advocate for P.K. Bose, Advocate, for Respondent. 

G.R. Appeal dismissed.- 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, K. N. W.anchoo, K. C. Das Gupta 
AND J. C. Shah, JJ. 

The Hindustan Times, Ltd., New Delhi . . Appellant* 

V. 

Their Workmen . . Respondents. 

Indaslnal Disputes — Revision of wage structure — Principles — Adjustment — Factors — Interim arrangement 
pending final settlement of dispute — Xeed to adhere to the agreement — Leave Rules — Employees’ State Insvrance 
Act, 19 18 — Benefit under, if affects leteve rules — Applicability of Leave Rules under Delhi Shops and Establishment 
Act, 195i to all workmen— Gratuity — IVorkman dismissed for misconduct — Deprivation of gratuity — Plot proper — 
Retirement age — Fixation by the Tribunal — Principles. 

Industrial Disputes Act {XIV of 19i7), section VI-A — Award — Date of coming into operation — Principles 

In fudng the wage structure this Court has repeatedly emphasised the need of considering the 
problem on an industrj’.cum-region basis, and of giNang careful consideration to the ability of tlie 
industry to pay. 

Where in the matter of revision of wage scales the proper principles have been applied by the 
Tribunal, it is not the practice of the Supreme Court to interfere, ordinarily, with details of this 
nature when exercising its special jurisdiction under Article 136 of the Constitution. 

AVhat adjustment should he given is to be decided when fuxing wage scales whether for the first 
time or in place of an old c.xisting scale has to be decided by industrial adjudication after consideration 
of all the circumstances of the case. It may well be true that in the absence of any special circumstances 
any adjustment of the nature as allowed in this case by allosving special increment in the new scale on 
the basis of sers'ice already rendered may not be appropriate. 

Tlte Tribunal took into consideration in deciding the question of adjustment the fact that it had 
been c-xtrcmely cautious as regards increasing the old wage scales. Apparently, it thought that it 
would be fair to give some relief to the existing employees by means of such increase by way of adjust- 
ment while at the same time not burdening the employer with higher rates of wages for new incum- 
bents. 

In these circumstances,' there is no justification for interfering ss’ith the directions given by the 
Tribunal in the matter of adjustments. 

Wiile it is true that industrial adjudication c.an and often has to modify e.xistlng contracts between 
an employer and its workmen, there can be no justification for modification of an agreement pending 
final settlement of a dispute. Sucli a direction that the solemn words of the workmen’s representa- 
tives that interim relief which may be given will be adjusted against the relief finally given need not be 
complied with, is not only unfair" to the employer but is also not calculated to serve the best interests 
of the workmen themselves. For one thing, an order of this nature in one case by a Tribunal that such 
an mdertaking need not be carried out is likely to hamper interim settlements generally ; it is also not 
dcrirablc that workmen should be encouraged to treat their undertakings as of no value. Industrial 
adjudication must be careful not to encourage bad faith on the part of the workmen or the employer. 

It is difficult to sec however how the benefit that tlte workmen will get under the Emploj'ces 
Slate Insurance Act can affect the question of sickness leave being provided for the svorkmcn. This 
Act it has to be noticed does not provide for any leave to the workmen on the ground of sickness. 


♦OA. Nos. 489 and 490 of 1961. 


14th December, 1962. 
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In providing for periodical payments to an insured vs’orker (sickness benefit) or for medical treat- 
ment or attendance to him or the members of his family, the Legislature did not intend to substitute 
any of these benefits for the workmen’s right to get leave on full pay on the ground of sicknets. 

As regards those workmen to whom the Delhi Shops and Establislunents Act, 1954, applies the 
Tribunal has acted illegally in fixing the period of sick leave at 15 days and permitting accumulation. 

It svill not be right to have two separate leave rules for the two classes of workmen, one to whom 
the Delhi Shops and Establishments Act, 1954, applies and the other to whom it does not apply. 
For that is likely to be a' source of much discord and heart-burning. Therefore, in respect also 
of those workmen to whom the Delhi Shops and -Establishments Act, 1954 does not apply, the same 
period of 12 days in a year with full pay and allowances should be ^ed for sickness or casual leave, 
and there should be no accumulation of such leave. 

The Leave Rules of the Company as they now stand provide that ordinarily previous permission of 
the head of the department and the Establishment Manager shall be obtained before casual leave is 
taken but that when this is not possible due to sudden illness, the head of the Department or the 
Manager as soon as may be practicable should be informed in writing of the absence from work and of 
the probable duration of such absence. Tliis provision is reasonable and is calculated to meet 
the needs of workmen for taking leave without previous permission, in case of emergency. 

It will not be proper to deprive an employee of the gratuity earned by him because of his dismissal 
for mbconduct and the proper provision to make in this connection is that where an employee is dis- 
missed for misconduct which has resulted in financial loss to the employer the amount lost should be 
deducted from the amount of gratuity due. 

Assuming therefore that for the majority of the employees there is no existing retirement age it 
would be open to the Tribunal to fix the age of superamiuation even with respect to them. As how- 
ever the Tribunal’s decisi m that this age should be 55 is vitiated by the incorrect asrumption that there 
is an existing retirement age of 55 it has been necessary to consider the question. The retirement age 
is fixed at 58 years, subject to the proviso that it will be open to the Company to continue in its 
employment a workman who has passed that age. This rule should apply to all the employees of the 
Company. 

No general formula can be laid down as to the date from which a Tribunal should make its award 
effective. That question has to be decided by the Tribunal on a consideration of circumstances of 
each case. There have been cases where this Court has made an award effective from the date when 
the demand was first made. There are other cases where the orders of the Tribunal directing the award 
to be made effective from the date of the award has not been interfered with. It is true that in some 
cases this Court has modified the Tribunal’s award in such a case. It is difficult and not even desira- 
ble that this Court should try to lay down general principles on such matters that require carefril consi- 
deration of the peculiar circumstances of each case for the exercise of discretion. Tlicre is no reason to 
interfere svith the Tribunal’s direction in this case that the reliefs given by it would become effective 
from the date of the reference. 

Appeals by Special Leave from the Award dated the i6th March, 1959, of the 
Second Industrial Tribunal, Delhi in Reference I.D. No. 20 of 1958. 

G. S. Paihak and S. T. Desai, Senior Advocates (M. L. Sethi, B. Datta and Dr. 
Anand Parkash, Advocates, with them), for Appellant (In C.A. No. 489 of 1961) 
and Respondent (In C.A. No. 490 of 1961). 

M. C. Setalvad, Attorney-General for India, {M. K. Ramamurlhi D. P. Singh, 
R. K. Garg and S. C. Agarwal, Advocates of Mfs. M. K. Ramamurlhi & Co., with 
him), for Respondents (In C.A. No. 489 of 1961) and Appellants (In C.A. 
No. 490 of 1961). 

The Judgment of the Court was delivered by 

Das Gupta, J. — These two appeals by Special Leave, one by the employer and the 
other by the workmen, arise out ofan industrial dispute that was referred for adjudi- 
cation to the Industrial Tribunal, Delhi, by an order made on 23rd January, 1958, 
by the Chief Commissioner, Delhi. The Tribunal made its award on. 1 6 th March, 
^959- Out of the numerous matters that were included in the terms of reference, 
we arc concerned in these appeals only with a few. The employer challenges the 
award as regards : (i) Scales of pay, (2) Dearness allowance, (3) Adjustments, 
(4) Leave Rules, (5) Gratuity and (6) Retrospective effect of the award. The 
workmen also attacked the award as regards the scales of pay and dearness allow- 
ance. In addition, they have attacked the award as regards the working hours, 
leave rules, night shift allowance, retirement age and procedure for taking disci- 
plinary action. At the time of the hearing before us however the learned Attorney- 
General, appearing for the workmen, did not press their claim for modification of 
the award as regards, night shift allowance, leave rules and procedure for taking 
disciplinary action and working hours. 
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It appears that when the dispute was before the Conciliation Officer, Delhi, 
for settlement an interim agreement was arrived at between the parties on 20th 
December, 1957, by which the management agreed to give certain interim reliefs, 
ranging between Rs. 6 to Rs. 10 per month from the month of November, 1957. 
One of the terms of the agreement was that this payment “ will be adjusted against 
the final outcome of the demands by constitutional means”. The Tribunal has 
in its award given a direction that this interim relief shall remain unaffected. Taking 
this to be a direction that the adjustment as agreed upon of payments under the 
interim arrangement shall not be made, the employer has in its appeal challenged 
the correctness of this direction also. 

The most important of the matters in dispute are the questions of the wage scalo 
the dearness allowance and the adjustment of existing employees into the new 
scales. It appears that from 1946 onwards the Company’s workmen have had a 
consolidated wage scale, no distinction being made between the basic wage and 
the dearness allowance. This’wage scale has remained practically unaltered except 
for some special increments given in the year 1948. By the award the Tribunal 
has introduced new wage scales for certain existing categories of workmen and in 
some cases has introduced new scales, after amalgamating more than one category. 
Thus certain railway dcspatchers, advertisers. Box No. sorters, filing clerks and bank 
clerks who were formerly in the scale of Rs. 50-4-90 EB-4-1 1 5 and Junior Clerks, etc., 
who had a scale of Rs. 60-100 EB-4-1 15 have all been put on a new scale of 
Rs. 70-5-100 EB-5-150. There has been a similar amalgamation of clerks, assistants, 
cashiers, record keepers and others some of whom were on Rs. 80-175 some 
on Rs. 80-200 scale, all of them being now put on a new scale of Rs. 90-aoo. In 
both cases the starting salary has been raised; the maximum has been raised for 
the first category. Supervisors and others who were formerly on three different 
scales, some on Rs. 125-350, some on Rs. 125-300, and some on Rs. 100-250, have 
all been amalgamated and have been put on a new scale of Rs. 1 00-350. Obviously, 
this would mean a lower starting salary for some and maximum for some. Job 
Daftrics some of whom were on Rs. 70-115 scale and others on Rs. 100-155 have 
all been put on a new scale of Rs. 80 to Rs. 155, resulting thus in a lowering of 
starting salary for some and a rise of the higher maximum for all. A similar lower- 
ing in the starting salary has also occurred in cases of some of the job-machinemen. 
They were formerly on two scales, one of Rs. 1 00-175 and the other of Rs. 75-175. 
The Assistant Foremen in the Job Department formerly on Rs. 125-175 are put on a 
scale of Rs. 125-202. Where there has been no amalgamation the new scale has 
resulted in a slight increase in some cases both in the starting salary and the maxi- 
mum. In some categories, no change has been made at all. 

It is unncccssai-y to give more details of the difference between the old scale 
and the new scale as what has been mentioned above is Sufficient to indicate that 
there has been some change in favour of the workmen, though this change is not 
much. The employer’s contention before us is that there was no case for any 
revision whatsoever and the Tribunal acted wrongly in making any change in the 
old wage scale. The workmen’s contention on the contrary is that the changes 
do not go far enough. 

The fixation of wage structure is among the most difficult tasks that industrial 
adjudication has to tackle. On the one hand not only the demands of social justice 
but also the claims of national economy require that attempts should be made to 
secure to workmen a fair share of the national income which they help to produce, 
on the other hand, care has to be taken that the attempt at a fair distribution does 
not tend Jo dry up the source of the national income itself. On the one hand, 
better living conditions for workmen that can only be possible by giving them a 
‘ living wage ” will tend to increase the nation’s wealth and income, on the other 
hand, unreasonable inroads on the profits of the capitalists might have a tendency 
to drive capital away from fruitful employment and even to affect prejudicially 
capital formation itself. The rise, in prices that often results from the rise of the 
tvorkmen’s wages may in its turn affect other members of the community and 
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may even affect prejudicially , the living conditions of the workmen themselves. 
The effect of such a rise in price on the country’s international trade cannot also 
be always ignored. Thus numerous complex factors, some of which are economic 
and spme spring from social philosophy give rise to conflicting considerations that 
have to be borne in mind. Nor does the process of valuation of the numerous factors 
remain static. While international movements in the cause of labour have for many 
years influenced thinking^and sometimes even judicial thinking — in such matters, 
in this country, the emergence of an independent democratic India has influenced 
the matter even more profoundly. Gajendragadkar, J., speaking for -the Court 
in Standard Vacuum Refining Co. of India v. Its WorkmeiV, has observed : — 

" In constnicting a wage structure in a given case industrial adjudication docs take into account to 
.some e.xtent considerations of right and wrong, propriety and impropriety, fairness and unfairness. As 
the social conscience of the general commtmity becomes more alive and active, as the welfare policy 
of the State takes a more dynamieform, as the national economy progresses from stage to stage, and as 
under the growing strength of the trade union movement, collective bargainii g enters the field, wage 
structure ceases to be a purely arithmetical problem. Considerations of the financial position of the 
employer and the state of national economy have their say, and the requirements of a workman 
living in a civilised and progressive society also come to be recognised.” 

In trying to keep true to the two points of social philosophy and economic 
necessities which vie for consideration, industrial adjudication has set for, itself 
certain standards in the matter of wage -fixation. At the bottom of the ladder, 
there is the minimum basic wage which the employer of any industrial labour must 
pay in order to be allowed to continue an industry. Above this is the fair wage, 
which may roughly be said to approximate to the need based minimum, in the 
sense of a wage svhich is “ adequate to cover the normal needs of the average 
employee regarded as a human being in a civilised society”. Above the fair wage is 
the “living wage” — a wage “which will maintain the workmen in the highest 
state of industrial efficiency, which will enable him to provide his family with all 
the material things which are needed for their health and physical well-being, 
enough to enable him to qualify to discharge his duties as a citizen”. (Cited with 
approval by Mr. Justice Gajendragadkar in Standard Vacuum Company’s case^, from 
“ The living Wage ” by Phillip Snowden). 

While industrial adjudication will be happy to fix a wage structure which would 
give the workmen generally a living wage economic considerations make that only a 
dream for the future. That is why the industrial tribunals in this country generally 
confine their horizon to the target of fixing a fair wage. But there again, the eco- 
nomic factors have to be carefully considered. For these reasons, this Court has 
repeatedly emphasised the need of considering the problem on an industry-cum- 
region basis, and of giving careful consideration to the ability of the industry to 
pay. (Vide Crown Aluminium’s case--, the Express Newspapers, Ltd. case^ and the 
Lipton’s case.'’') 

On an examination of the Tribunal’s award as regards the wage scale, tve are 
satisfied that all the considerations mentioned above were present in the mind of 
the adjudicator and we are of opinion that there is nothing that would justify us in 
modifying the award either in favour of the employer or in favour of the workmen. 

It is stated in the award that before the Tribunal the Company’s representative 
desired that a fair wage level within its paying capacity should be evolved though 
at the time he argued that existing wage structure is quite fair “ looking to the. 
Company’s financial position as well as the comparative rates prevailing in other 
concerns”. The Tribunal has not accepted the Company’s contention that the 
existing wage structure is fair, though at the same time it has held that the wage 
system needs no such radical change as alleged by the Union. Mr. Pathak, who 
appeared before us for the Company, did not seriously suggest that the present wage 

1. (1961) 1 S.C.J. 582 : (1961) S.C.R. 536 3. (1958) S.C.J. 1113 : (1959) S.C.R. 12. 

at 543. 4. (1959) .S.C.J. 772: (1959) M.L T (Crl) 

2. (1958) S.G,I.209 : (1958) M.L.J. (Crl.) 511 ; (1959) Supp. (2) S.C.R. 150. ^ ’ 

109 : (1958) S.C.R. 651. , / 
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Structure gives the employees “ a fair wage”. He argued generally that no c^e 
was made out for any revision of the wage structure. Such an extreme proposition 
has only to be mentioned to deserve rejection. At the time the Tribunal was dealing 
with this question the wage scale of the workmen in tliis concern had remained 
practically unaltered for almost 12 years — 12 years of momentous change through 
which social ideas have moved forward in favour of workmen getting a better 
share of the national income; 12 yeai-s during which the new India ^yas born and a 
Constitution was framed for this new democracy “ to secure to all its citizens, justice, 
social and economic and political ” and enshrining in its 43rd Article the principle 
that 

“ the State shall endeavour to secure by suitable legislation or economic organization tr in any 
other way to all workers agricultural, industrial or otherwise ” among other things “ a living wage and 
conditions of work ensuring a decent standard of life and full enjoyment of leisure and social and cultural 
opportunities ** 

The mere passage of time and these revolutionary changes would be sufficient 
to convince any right thinking man of tlie need for revision of wage scales which, 
on the face of it, were far below the “ living wage ” and mostly also below the 
“ fair wage ”, provided the industry could bear the additional burden. The case 
for revision becomes Irresistible when one takes into consideration the furtlier fact 
that the cost of living rose steeply during this period. On the basis of 1939 cost 
as 100, the index for 1946 ^yas 282. By 1958 it had risen to 389. It may be men- 
tioned that since then there has been a further rise. Nor can it be seriously suggested 
that this concern cannot bear the burden of an increased wage scale. The Tribunal 
was, in our opinion, right in its conclusion that the material on record shows that the 
Company has been prospering and has financial stability. We have for ourselves 
examined the balance-sheets and the other materials on the record and have no 
hesitation in agreeing with that conclusion. Mr. Pathak’s uphill task in the face 
of these balance-sheets already on the record to show that the Company would 
not be able to bear the burden of an increased wage scale has been made more 
difficult by the discovery that even after the implementation of the award the Com- 
pany has made large profits during the years 1959-60, 1960-61 and 1961-62. 

It appears that when the Company was given Special Leave to appeal to this 
Court the operation of the Tribunal’s award was stayed only in so far as it directed 
the management to pay arrears of the wages determined thereby but the operation 
of the award in so far as it related to the payment of wages from the date of the 
award tvas not stayed; and the management was directed to pay to the workmen 
from that date wages in accordance with the wage scale fixed by the Tribunal by 
its award under appeal. The result of tliis lias been that the Tribunal’s award as 
regards the wage scales has been implemented with effect from the date of the award 
and it is possible for this Court to know how such additional pajunent has affected 
the financial position of the Company. It appears that after meeting the additional 
charges arid also after payment of bonus and appropriation to reserves the net profits 
for the year 1959-60 rose to Rs. 8,04, 508, For the year 1960-61 these profits were 
Rs. 8,44,627. For the year 1961-62 the profits are shown in the balance-sheet as 

59>955' That the Company has been prospering is clear. It has its own aero- 
planes and possesses immovable properties of considerable value. It has built 
up good reserves and inspitc of tliat it has been making good profits. It is reasonable 
to think that with the progress of education in the country and the increasing news 
mindedness of the people the future prospects of the Company arc no less bright . 
On a consideration of all this, we arc clearly of opinion that Mr. Pathak’s conten- 
tion that the wage scale fixed by the Tribunal is too heatfy for the Company to 
bear, must be rejected. 

r unacceptable is Mr. Pathak’s next contention that the wage scale 

fixed by the Tribunal operates unfavourably on this Company vis-a-vis two other 
^neerns in Delhi region, viz., the Times of India, Delhi and the Statesman, 
r T j- ''1^ compared the w-age scales in these ttvo concerns, viz., the Times 
o India,, Delhi and the Statesman, Delhi, with tlie tvage scale under the award 
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and have for the purpose of comparison taken into consideration the dearness allow- 
ance as fixed by the Tribunal. The comparison shows that while in some cases the 
Company (the Hindustan Times) will have to pay more to its workmen than what 
is being paid to workmen of the same category by the Times of India, Delhi and 
the Statesman, Delhi, in several cases it will be less. It has also to be borne in mind' 
that the Times of India, Delhi and the Statesman, Delhi; are much smaller units 
of the newspaper industry than the Hindustan Times. These companies are mere 
adjuncts to the Times of India, Bombay and the Statesman, Calcutta, respectively. 
Therefore, even if for some categories the wage scale under the award is higher 
than that in the Times of India, Delhi and the Statesman, Delhi, that would be no 
ground for modifying the award in favour of the Company. We have therefore 
come to the conclusion that there is no ground whatsoever for modifying the wage 
scale fixed by the award in favour of the Company. 

On behalf of the workmen it was strenuously contended that the increase given 
by the award over the previous wage scale falls far short of justice. It is pointed 
out that even the Times of India, Delhi and the Statesman, Delhi, which arc much 
smaller concerns and of lesser financial stability and strength, pay to some categories 
of its workmen higher wages than what has been fixed by the award. Thus our 
attention has been drawn to the fact that for Assistants, the Times of India, Delhi, 
rate is Rs. 241-402, and in the Statesman, Delhi, it is Rs. 190-297 for some and 
Rs. 264-463 for others while under the award the scale is Rs. 125-375. There are 
several other cases also where the wage scale under the award appears to be lower 
than what is being paid by the Times of India, Delhi and the Statesman, Delhi. 

It has been urged by the learned Attorney-General that in vievv of the fact 
that the wage scale ofthc Company has remained practically stationary for the last 12 
years and that it is indisputably well below the fair wage and the further fact that 
even smaller concerns in this region, like the Times of India, Delhi, and the States- 
man, Delhi, have been paying more to some categories of its workmen, the wage 
scale as fixed by the Tribunal should be raised at least for some of the categories. 
There is undoubtedly some force in the contention and it may be said that the 
Tribunal has been rather cautious in the matter of revision of wage sealcs. Even 
so, it has to be remembered that where, as in the present case, the proper principles 
have been applied by the Tribunal, it is not the practice ofthis Court to interfere, 
ordinarily, with details of this nature when exercising its special jurisdiction under 
Article 136 of the Constitution. It also appears to us that the very fact that the 
Tribunal has been cautious in the matter of raising the wage sealcs has influenced 
it in the directions it has given on the question of adjustment of the present employees 
into the wage scale. In this way some relief has been given to the present employees 
which might otherwise have been given by raising the wage scale. On a considera- 
tion of all these facts we have reached the conclusion that it will not be proper for 
us to modify the wage scales fixed by the Tribunal in favour of the workmen also. 

On the question of dearness allowance it is not disputed before us that in the 
circumstances of the present case the Tribunal acted rightly in asvarding dearness 
allowance at a flat rate for all categories of workmen. On behalf of the Company 
it was however urged that the Tribunal has made an obvious mistake in fixing the 
amount of dearness allowance at Rs. 25. For fixing the rate at Rs. 25 the Tribunal 
has Said : 

_ " In viCTv of the revised scales as now Laid down, I think the same sliould further be supplemented 
m the circumstances stated above by a flat rate of dearness allowance in all cases, viz., Rs. 25 with retros- 
pective cHcct from the date of reference so th.at the lowest paid tvorkcr will start not less than Rs. 75. 

I direct accordingly. ” 

Mr. Pathak points out that the lowest paid worker for whom wage scales have been 
fixed will be getting under the award a minimum of Rs. 60 so that with the dearness 
allowance ofRs. 25 “ the lowest paid worker” will start at Rs. 85 and not Rs. 75. 
Mr. Pathak suggests that the Tribunal has made a mistake in its calculations and 
that having decided that the lowest paid worker will start at not less than Rs. 75, 
it should have feed Rs. 15 and not Rs. 25 as the dearness allowance, This argu- 
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mcnt however overlooks the fact that the reference as regards the dearness allowance 
was in respect of all categories of workmen, though the reference as regards scales 
of pay did not cover some categories, atz., mazdoors and canteen boys. They there- 
fore continue to remain on their old scale of Rs. 50-3-85. When the Tribunal in 
considering the question of dearness allowance was thinking of the starting pay of 
the lowest paid worker it had obviously these categories in mind. Having concluded 
that the lowest paid worker should start at Rs. 75 as the total amount of basic pay 
and dearness allowance the necessary conclusion reached by the Tribunal was 
that Rs^ 25 should be fixed as the dearness allowance. It is, in our opinion, proper 
and desirable that the dearness allowance should not remain fixed at this figure 
but should be on a sliding scale. As was pointed out in Workmen of Hindusthan Motors 
v. Hindusthan -Motors^, the whole purpose of dearness allowance being to neutralise 
, a portion of the increase in the cost of living, it should ordinarily be on a sliding 
scale and provide for an increase on rise in the cost of living and a decrease on a fall 
in the cost of living. On a consideration of all the circumstances of this case, we 
direct that a sliding scale be attached to the dearness allowance of Rs. 25 per month 
as awarded by the Tribunal on the lines that it will be liable to be increased or 
decreased on the basis of Re. i for every ten points in case of rise and fall in the cost 
of living from the base of 400, the 1939 index being taken to be too the sliding scale 
to take effect from 1st April, 1959. 

This brings us to the question of adjustment of the existing employees into the 
new scale. The Tribunal has dealt with this matter thus : — 

*' the adjustment in the new scales shall be made with retrospective effect from the 

date of the reference, viz., 23rd January, 1958. In making adjustment in the new scales no one shall 
be adversely affected and it shall be on the line laid down by the Industrial Tribunal in the case of 
Ca/(<j: /ndia, £/d*., read with para. 23 of the decision of the Labour Appellate Tribunal, reported in 
1952 L.L.J . 1 83 at page 188. ” 

It appears that in the case of Caltex India, Ltd.^, the Industrial Tribunal, 
West Bengal, gave the following directions for adjustment of employees into the 
wage scale fixed by it : — 

“ 1. All employees for whom the scale has been stated above should be stepped up in the state 
next above which the present pay is dratvn. A special increment at the rate of one increment in the 
new scale for every three completed years of service should be given. 

2. The employees whose salaries arc less than the minimum prescribed wil 1 be pulled up to the 

miitimum of the prescribed scale. / 

3. If the existing salary of an employee is higher than the salary he svill be entitled to under the 
prescribed scale, there svill be no cut and he will be stepped up to the nearest increase with the incre- 
ments given above. 

4. After the salaries are adjusted, no employee should be staggered and he will continue to get 
future increments. 

5. If an employee be already drawing a salary which is higher than the maximum prescribed by 
the award, he will be subjected to no cut in his salary. ” 

This was followed by a direction as regards the date by which the adjustment was 
to be made. The Labour Appellate Tribunal modified these directions by introduc- 
ing trvo provisions; (i) that the maximum of the grade should not be exceeded and 
(2) that the basic wage that was being paid to an employee at the date of the award 
of the.Tribunal is not to be affected to the employees’ prejudice. The employer’s 
objection is to the provision that a special increment at the rate of one increment 
in the new scale for every three completed years of service should be given. It is 
argu^ that such a provision may well be appropriate in a case where wage scale 
is being fixed for tire first time or where even if there was already a wage scale in 
force the rate of increment in the new scale is much higher than that in the old 
wage scale, but not where, as in the present case, the increments under the new 
scale and the old scale are practically the same. We arc not impressed by this 
argument. 


1. 09B2)2L.L.J. 352. 


2. (1951) L.L,J. 654 at 659, 
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As was pointed out by this Court in a reccni judgment m. French Motor Car Co., 
Lid. V. Its Workmen\ what adjustment should be given is to be decided when fixing 
•wage scales whether for the first time or in place of ah ’old.'hxisting scale has to be 
decided by industrial adjudication after ’ consideration of all' the circumstances of 
the case. It may well be true that in the absence of aiiy special circumstances 
an adjustment of the nature as allowed in this c^se by allovving special increment 
in the new scale on the basis of service already -rendered may- not be appropriate. 
Clearly, however, in the present case the Tribunal took into consideration in 
deciding this question of adjustment the fact that it had been extremely cautious 
as regards increasing the old wage scales. Apparently, it thought that it would be 
fair to give some relief to the existing employees by means of such increase by way 
of adjustment while at the same time not burdening the employer with higher rates 
of wages for new incumbents. In these circumstances, we do not see any justifi- 
cation for interfering with the directions given by tlie Tribunal in the matter of 
adjustments. 


It will be convenient to consider at this stage the objection raised in the Com- 
pany’s appeal to the Tribunal’s direction in connection with the interim agreement. 
As has been stated earlier, this agreement was arrived at between the parties ^vhen 
the dispute was before the Conciliation Officer. The relevant portion of the agree- 
ment is in these words : — 


" It is hereby agreed between the parties that : — 

1. The Management agrees to make interim relief on the following terms to every employee, 
excluding working journalists, drawing salary upto Rs. 400 p.m. 

(i) Advance payment ranging between Rs. 6 to Rs. 10 per month beginning from the month 
of November, 1957 in the following manner : — 

(0) Those with amtual increment of Rs. 3, Re. 1 and Rs. 5 . . Rs. 6. 

(1) Those with annual increment of Rs. 6 ' . . Rs. 7. 

(c) Those with annual increment of Rs. 7 .. Rs. 8. 

(d) Tliosc with annual increment of Rs. 10 .. Rs. 10. 

jVote. — (i) In Ciise any employee has already reached the ceiling of his grade, even then he 
would be entitled for the above benefit. 

(ii) This payment will be adjusted against the final outcome of the present demands by consti- 
tutional means. ” 

« 

“ The final outcome of the present demands by constitutional means ” is 
the Tribunal’s award. Under the agreement therefore what has been received 
by the workmen as advance payment at Rs. 6 or Rs, 7 or Rs. 8 or Rs. to per month 
as interim relief has to be adjusted against what is due to be paid to them under 
the award. In other words, the Company is entitled under the agreement to deduct 
the payments made as interim relief from what is payable to these very employees 
under the award. The Tribunal’s direction that the interim relief shall remain 
unaffected is in effect an order that term (ii) of the agreement need not be complied 
with. We can find no justification for such an order. While it is true that industrial 
adjudication can and often has to modify existing contracts between an employer 
and its workmen, there can be no justification for modification of an agreement 
of this nature pending final settlement of a dispute. Such a direction that the solemn 
■words of the workmen’s representatives that interim relief which may be given will 
be adjusted against t ie relief finally given need not be complied with, is not only 
unfair to the employer but is also not calculated to serv'e the best interests of the work- 
men themselves. For one thing, an order of this nature in one case by a Tribunal 
that such an undertaking need not be carried out is likely to hamper interim settle- 
ments generally; it is also not desirable that workmen should be encouraged to treat 
their undertakings as of no value. Industrial adjudication must be careful not 
to encourage bad faith on the part of the workmen or the employer. A direction 
as given by the Tribunal in tliis case that the term in the agreement that payments 
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made will be adjusted against the final out-coihe need not be complied with, is 
unfortunately likely to have such effect on workmen. We therefore set aside the 
Tribunal’s directions that interim relief will remain unaffected and direct that 
adjustments should be made in terms of the said interim arrangement. 

This brings us to the question of Leave, Rules. The Company objects to tlie 
award as regards this matter in so far as it directs the Company to allow 1 5 days’ 
sick leave with full pay and allowances with' accumulation up to six months on pro- 
duction of medical certificate given by a registered medical practitioner. It 
also objects to the direction that the present practice as to insistance on previous 
application for the purpose of casual leave should not be relaxed in cases where it 
cannot possibly be so done in emergent and unforscen circumstances and the direc- 
tion that upto 3 days no medical certificate should be asked for. It appears that 
at present tlic Management grants 10 days’- casual leave to the business staff and 
7 days’ casual leave to all the other categories and there is no sick leave facility 
available. 

Mr. Pathak has tried to convince us that in view of the provisions of the Employees 
State Insurance Act, 1948, no provision need be made about sickness leave at all. 
That this Act has been applied to the Company and that the workmen of the Com- 
pany get the benefit of this Act is not disputed. It is difficult to see however how 
the benefit that the workmen will get under this Act can affect the question of sick- 
ness leave being provided for the workmen. This Act it has to be noticed does 
not provide for any leave to the workmen on the ground of sickness. It provides 
in section 46 (i) (a) for periodical treatment of any insured person in case of his 
sickness if certified by a duly appointed medical practitioner. It is unnecessary 
to mention here the several provisions in the Act, viz., sections 47, 48 and 49 which 
deal with the eligibility of workmen for sickness benefit and the extent of the benefit 
that may be granted. Section 56 of the Act provides for medical benefits to the 
insured workmen or in certain cases to the members of his family. It appears to 
us clear however that in providing for periodical payments to an insured worker 
in case of sickness (sickness benefit) or for medical treatment or attendance to him 
or die members of his family, the Legislature did not intend to substitute any of these 
benefits for the w’orkmen’s right to get leave on full pay on the ground of sickness. 

It is next contended that the Tribunal’s directions as regards sickness leave 
offend the provisions of Delhi Shops and Establishments Act, 1954. Admittedly, a 
large number of workmen covered by the reference are governed by the provisions 
as regards Ic.-ive under the Delhi Shops and Establishments Act, 1954. Section 22 
of that Act fixes the maximum for sickness or casual leave with wages to a period 
of 12 days and further provides that such leave shall not be accumulated. It is 
thus clear that as regards those workmen to whom the Delhi Shops and Establish- 
ments Act, 1954, applies the Tribunalhas acted illegally in fixing the period of sick 
leave at 1 5 days and permitting accumulation. IVe therefore set aside this direction 
in the award and direct instead that the Company shall allow to the workmen to 
whom the Delhi Shops and Establishments Act, 1954, applies, sickness or casual 
leave of a total of 12 days with full pay and allowances and that such leave shall 
not be accumulated. We are also of opinion that it will not be right to have two 
separate leave rules for the two classes of workmen, one to whom the Delhi Shops 
and Establishments Act, 1954, applies and the other to whom it does not apply. 
For that is likely to be a source of much discord and heart-burning. Thertfore, 
in respect also of those svorkmcn to whom the Delhi Shops and fetablishmcnts 
Act, 1954, docs not apply, we think that the same period of 12 days in a year with 
fiill pay and allowances should be fixed for sickness or casual leave, and there should 
be no accumulation of such leave; and we direct accordingly. 

IVc cannot find any justification for the direction of the Tribunal that the 
practice of insistence on previous application for the purpose of casual Icav'c should 
be relaxed in cases -where it cannot possibly be so done in emergent and unforsecn 
orcumstanccs and that upto 3 days no medical certificate should be asked for. 
The leave rules of tlic Company as they now stand provide that ordinarily previous 
SCJ—2 



10 


. THE SUPRBIE COURT JOURNAL. : [1964 

permission of tiie Head of the Department and the Establishment Manager shall 
be obtained before casual leave is taken but that when this is not possible due. to 
sudden illness, the Head of the Department or the, Manager as soon as may be practi- 
cable should be informed in writing of the absence from work and of the probable 
duration of such absence. In our opinion, this provision is reasonable and is cal- 
culated to meet the needs of workmen for taking leave without previous permission, 
in case of emergency. In these circumstances, the further directions as regards 
this that have been given by the Tribunal appear to us to be unnecccssary and 
are hereby set aside. 

On the question of gratuity, the only argument seriously pressed by Mr. Pathak 
was that the scherhe as framed by the Tribunal would put undue strain on the 
Company’s resources. We have already expressed our agreement with the Tri- 
bunal’s conclusion that the Company’s financial resources are strong and stable 
and that not only has the Company been prospering in recent years but that its 
future prospects are also bright. Therefore, we do not think that the scheme 
of gratuity as framed by the Tribunal is unduly favourable to the workmen or 
that it places any undue strain on the Company’s financial resources. 

One provision in the gratuity scheme which ought to be mentioned is that 
under it an employee who is dismissed for misconduct shall not be entitled to any 
gratuity. It has been pointed out by this Court in more than one case that having 
regard to the nature of gratuity it will not be proper to deprive an employee of the 
gratuity earned by him because of his dismissal for misconduct and the proper 
provision to make in this connection is that where an employee is dismissed for 
misconduct which has resulted in financial Joss to the employer the amount lost 
should be deducted from the amount of gratuity due. As however in the present 
case, the tvorkmen have not appealed against the award as regards the gratuity 
scheme framed by the Tribunal, it will not be proper for us to make the modifi- 
cation as indicated above. 

Coming now to the question of retirement age on which the workmen have 
appealed, we find there is some controversy as regards the existing position. The 
workmen stated in their written statement before the Tribunal that “ at present 
there are no set rules in the Company in this matter.” Their claim was that 
the retirement age should be fixed at 6o for all the employees of the Company. 
According to the Management’s written statement “ the existing superannuation 
system is that the age of retirement is fixed at 55”. The Management further 
stated that the age of retirement “ as fixed, that is, 55 years ” is appropriate 
and should not be raised. In respect of this controversy as regards the 
existing position there appears to be little material on the record. From the 
appointment letters of some of tlte employees that we find on the record it appears 
that for some appointments made in 1955 the age of retirement was mentioned as 
55. In the several letters of appointments made prior to that year no age of 
retirement has been mentioned. It is not clear, therefore, how on the question 
of retirement age the Tribunal proceeded on the basis that the “ existing retire- 
ment ” age is 55. Proceeding on this basis the Tribunal directed 

“ that the existing retirement age at 55 years should continue but the workers may be 
allowed to remain in employment and work uplo 60 years if found fit. The question of the 
further extension should rest with the discretion of the Management.” 

On behalf of the tvorkmen the learned Attorney-General has contended that the 
assumption that the e.xlsting retirement age is 55 is wrong in respect of most 
of the workmen and that except for a few persons appointed after 195500 
retirement age is fixed cither in the letters of appointment or in the Standing 
Orders of the Company. For all these employees for whom no retirement 
age has been fixed already, the learned Attorney-General argues on the basis 
of the decision of this Court in Guest, Keen Williams Private Ltd. v. P.J. Sterling & 
others^, that it ^voa!d not be fair to fix any age of superannuation. It was held 
in that case that it ivas unfair to fix the age of superannuation of previous employees 
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by a subsequent Standing Order. The Labour Appellate Tribunal had held that 
it would be unreasonable and unfair to introduce a condition of retirement at the 
age of 55 in regard;to the prior employees having regard to the fact that when they 
entered service there was no such limitation. This Court felt that it w'ould not be 
justified in reversing this decision of the Labour Appellate Tribunal. Dealing 
next with the question whether it followed that there should be no rule of super- 
annuation in regard to these previous employecs thc Court said: 

" In our opinion it is necessary to fix the age of superannuation even with regard to the prior 
employees, andwc feel no difficulty in Iwlding that it would not be unfair or unreasonable to direct that 
these employees should retire on attaining the age of 60. An option to continue in service even there- 
after which the respondent claimed is wholly unreasonable and is entirely inconsistent with the notion of 
fixing the age of superannuation itself. Once the age of superannuation is fixed it may be open to the 
employer for special reasons to continue in its employment a workman who has passed that age : but 
it is inconceivable that when the age of superannuation is fixed it should be in the option of the 
employee to continue in service thereafter. We would accordingly hold that in the circumstances of 
this case the rule of retirement for the previous employees in the concern should be 60 instead of 55 and 
thatthe rule of 55 should apply to all employees who enter the service of the appellant after the relevant 
Standing Orders came into force.” 

Assuming therefore that for the majority of the employees there is no existing 
retirement age it would on the authority of the above case, be open to the Tribunal 
to fix the age of superannuation even with respect to them. As however the Tribunal’s 
decision that this age should be 55 is vitiated by the incorrect assumption that there 
is an existing retirement age of 55 it has been necessary for us to consider the ques- 
tion for ourselves. It appears that before the Tribunal the Union’s representative 
himself desired that the retirement age should be fixed at 58 years which may bo 
extended upto 60 years in fit cases. Before us the Counsel for the Company did 
not seriously contest that in consideration of the present day circumstances in the 
country it would be fair to fix the retirement age at 58. Accordingly, we set aside 
the Tribunal’s award on this question of retirement age and fix the age at 58 years 
subject to the proviso that it will be open to the Company to continue in its employ- 
ment a workman who has passed that age. This rule should apply to all the em- 
ployees of the Company. 

There remains for consideration the question of retrospective operation of the 
award. Under section 17-A of the Industrial Disputes Act, 1947, an award shall 
come into operation with dffcct from such date as may be specified therein but 
where no date is so specified it shall come into operation on the date when the 
award becomes enforceable. Even without a specific reference being made on 
this question it is open to an industrial tribunal to fix in its discretion a date 
from which it shall come into operation. The reference, in the present case, in- 
cluded as a matter in dispute the question of retrospective effect in these words : 

“ Whether all the above demands should be made applicable retrospectively with eficct from 1st 
April, 1956, and what directions are necessary in this respect?" 

The Tribunal rejected the workmen’s claim for giving effect to its award 
from April, 1956. Wherever however the Tribunal has given relief the Tribunal 
has directed that the award should come into effect from the date of reference, 
i.e., the 23rd January, 1958. On behalf of the Company Mr. Pathak contends 
that there is no reason why the atvard should be given effect to from any date prior 
to the date of, its pronouncement. We arc not impressed by this argument. No 
general formula can be laid down as to the date from which a Tribunal should make 
its award effective. That question has to be decided by the Tribunal on a consi- 
deration of circumstances of each case. There have been cases where this Court 
has made an award effective from the date when the demand was first made. There 
arc other cases where the orders of the Tribunal directing the award to be made 
effective from the date of the award has not been interfered with. It is true that 
in some cases this Court has modified the Tribunal’s award in such a case. But 
tt docs not appear however that any general principles have been laid down. In- 
deed, it is difficult and not even desirable that this Court should try to lay down 
general principles on such m^ittcrs that require careful consideration of the peculiar 
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circumstances of each ease' for the exercise of discretion. It’is sufficient to. say that 
we find no reason to interfere with the' Tribunal’s direction in this case that the 
reliefs given by it would become efie'etive from the date of the reference. 

'W'^e therefore allow both the appeals iri part by modifying the Tribunal’s award 
as regards dearness allowance, leave rules and retirement age and . also as regards 
the adjustment of the interim relief as mentioned above. In all other matters in 
appeal before us the award is confirmed. The modifications made as regards 
dearness allowance will, as already stated, take effect from ist April, i959- 
modifications as regards leave rules and as regards retirement age will take effect 
from this date. In both the appeals the parties will bear their own costs. 

V.S. Appeals allowed in part. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — B. P. Sinha, Chief Justice, P. B. Gajendragadkati, K. N. 
Wanchoo, K. C. Das Gupta and J. G. Shah, JJ. 

Ladli Parshad Jaiswal -.. Appellant* 

V. 

The Karnal Distillery Co., Ltd. Karnal and otliers . . Respondents. 

Comtitution of India (1650), Arlkle 133 (1) — “Court immediately below" — Meaning of— Single judge 
of High Court deciding Second Apjienl — Reversal of decision in L. P. Appeal — Appeal to Supreme Court — Condi- 
tions— Civil Procedure Code (V of 1908), section 110 — “Court immediately below ”. 

Civil Procedure Code {V of \ 908), section 1 00 — Finding of fact — Finding as to undue influence — If conclusive 
and binding in Second Appeal — Finding based an allegations neither pleaded nor jiroved — Finality 

Civil Procedure Code ( V of 1908), Order 6, rule 4 — P/ea of undue influence — Essentials — Xecessityfor parti- 
culars — Duty of party. 

Contract Act (IX of 1872), section 16 — Undue influence — JIRiat constitutes — Burden of proof— Onus when 
shifts. 

Tlie expression “Court immediately below” in Article 133 (1) of the Constitution must mean the 
Court from the decision of which an appeal has been filed to the High Court, whether sucli Court is 
a single Judge of the High Court or a Court subject to the superintendence of the High Court. There 
is nothing in the phraseology used or the context which Justifies the view that tlie expression “ Court 
immediately below ” , is used in section 110, Civil Procedure Code or in Article 133 (1) of the Consti- 
tution in two different senses , according as the Court is trying a proceeding in exercise of oripnal 
jurisdiction and in exercise of its appellate jurisdiction. 

A single Judge of the High Comt hearing either a proceeding as a Court of original jurisdiction or 
in exercise of appellate jurisdiction is a “ Court immediately below ” the Division Bendi which hears 
an appeal against his judgment under clause 10 of the Letters Patent (Lahore). 

If the decree or order of the Division Bench reverses the judgment of the single Judge tiying a suit 
or a proceeding in exercise of original jurisdiction or appellate jurisdiction of the High Court, and the 
condition as to valuation is satisfied, an appeal lies as a matter of course, without satisfying the condi- 
tion that it involves a substantial question of layv. 

Whether a particular transaction svas vitiated on the ground of undue influence is primarily a 
question of fact, and the finding on the question is not liable to be reopened in Second Appeal, if fairly 
tried. But a decision of the first appellate Court reached after placing the onus wrongly or based 
on no widence or where there has been substantial error or defect in the procedure, producing error or 
defect in the decision of the case on the merits, is not conclusive and is not binding in .Second Appeal. 
Where the conclusion on the issue of undue influence was based on allegations whicli were never 
pleaded and proved, it will be interfered with by the High Court in Second Appeal. Under Order 6, 
mle 4, Civil Procedure Code, in all cases in which a party pleading relies cn any undue influence, 
particulars must be stated in the pleading. A vague or general plea can never serve the purpose; the 
party pleading must be required to plead the precise nature of the influence exercised the manner of 
the use of that influence and the unfair advantage obtained by the party using it. 

The doctrine of undue influence under the Common Law was evolved by the Courts in England for 
granting protection against transactions procured by the exercise of insidious forms of influe, ce spiri- 
tual and temporal. Tiic doctrine applies to acts of bounty as well as to other transactions in which 
one party by exercising lus position of dominance obtains an unfair advantage over another. The 
iMia Law^nacted in section Ifi of the Contract Act, is founded substantially on rules of English 
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A tramacfion may be vitiated on the ground of undue influence where the relations between the 
parties are such tliat one of them is in a position to dominate the will of the other and he uses his posi- 
tion to obtain an unfair ads’antage over the other. Both the conditions have ordinarily to be esta- 
blished by the person seeking to avoid the transaction. 

Sub-section (2) of the section lays down a special presumption as to when a person is deemed to 
be in a position to dominate. 

Sub-section (4) which shifts the burden has a limited application ; the presumption under it will 
only arise if it is established by evidence that the party who had obtained the benefit was in a position 
to dominate the will of the other and that the' transaction is shown to be unconscionable. If either 
of these two conditions is not fulfilled, the presumption of undue influence will not arise and the 
burden will not shift. 

Appeal from the Judgment and Decree dated the i8th October, 1947 of the 
Punjab High Court in Letters Patent Appeal No. 100 of 1954. 

B.R. Tttli, S.IC. Kapur and K.K. Jain, Advocates, for Appellant. 

M.C. Setalvad, Attorney-General for India, (A. jV. Khanna and Harlans Singh, 
Advocates with him), for Respondents. 

The Judgment of the Court was delivered by 

Shah, J. — One Kishori Lai Jaiswal started a ‘ distillery business ’ in the name 
of Kishori Lai & Sons and set up a factory at Karnal in the Punjab for manufactur- 
ing liquor. Kishori Lai died in 1928 leaving him surviving three sons, Durga 
Prasad, Ladli Prasad and Shanti Prasad. Durga Prasad who was the eldest sur- 
viving member became karta of the joint Hindu family, and continued the family 
business. On the death of Durga Prasad in 1934 leaving him surviving two sons 
Sajjan Lai and Madan Lai and his wife Suraj Mukhi, Ladli Prasad became the 
karta of the family and continued the business. By mutual arrangement on 5th 
November, 1940, the joint Hindu family of the three branches was disrupted and 
the business of Kishori Lai & Sons was thereafter conducted as a partnership con- 
cern each branch having a third share therein. On 23rd March, 1941, a private 
limited company called the Karnal Distillery Company Ltd. was incorporated 
under the Indian Companies Act, 1913, and the business of Kishori Lai & Sons 
was taken over by that Company. Under the final allotment of shares made by the 
Company on ist August, 1941 — 1,004 shares were allotted to the branch of Durga 
Prasad, Ij 503 shares to Ladli Prasad and 1,003 to Shanti Prasad. By the Articles 
of Association the maximum number of Directors was five and the minimum number 
was two. Ladli Prasad, Shanti Prasad and Suraj Mukhi were appointed as the 
first Directors of the Conipany. Every year one-third of the Directors except the 
Managing Director were to retire by rotation. Ladli Prasad was appointed Manag- 
ing Director for ten years with the right to continue for another ten years unless a 
notice of fifteen days within eight years was given by a two;third majority at a 
special general meeting held for the purpose of terminating his appointment as 
i Managing Director, and that two-third of the total number of members could 
expel a member of the Company. Ladli Prasad as Managing Director of the 
j Company drew an allowance of Rs. 1,800 per-month, a commission of 7J per cent. 

on net profits of the Company, a motor-car allowance of Rs. 350 per month, tvith a 
( right to be provided a new motor-car every three years for personal use and Rs. 30 
per day as travelling allowance. The other Directors of the Company were paid 
i remuneration at the rate of Rs. 250 per month, and each Director who attended 
I the meeting of the Board of Directors was allowed in addition Rs. 25 per day. 

Manifestly there was great disparity bettvecn the remuneration received by 
Ladli Prasad and the other Directors, and this gave rise to quarrels between the 
members of the family. ' At an extraordinary general meeting of the company 
held on 20th February, 1945. at tvhich Shanti Prasad, Sajjan Lai, Madan Lai and 
Suraj Mukhi were present, it was resolved that Ladli Prasad be removed from his 
office of Managing Director and that Shanti Prasad be appointed Managing Direc- 
tor instead. But Ladli Prasad declined to hand over charge of the Managing D irec- 
tot’s office to Shanti Prasad. A suit was thereupon filed by Shanti Prasad in the 
Court of the Subordinate Judge, Karnal, on behalf of the Company against Ladli 


i4 "tHE SUPWBMB C^URT JOtJRNAL. ‘ / [1964 

Prasad on loth April, 1945, for a declaration that he ivas'lavvfully appointed Manag- 
ing Dircctor'of the Company and for enforcing the resolution dated 20th February, 
1945. Ladli Prasad in his turn filed a suit for a' declaration that Shanti Prasad 
had ceased to be a Director of the Company. In the suit filed by Shanti 
Prasad on behalf of the Company, the trial Court appointed Suraj Mukhiand Madan 
Lai as Joint Receivers to manage the affairs of the Company for the duration of 
the suit. Against that order Ladli Prasad appealed to the High Court of Judiraturc 
at Lahore and obtained an order staying the operation of the order appointing 
Receivers. On i6th October, 1945, at nn. extra-ordinary general meeting of the 
Company held at the residence of Ladli Prasad at which all the members of the 
family were present certain special resolutions were passed. The effect of the 
resolutions was that : — ' 

(1) Each branch of the family should own 1,170 shares and for this purpose 
Ladli Prasad should transfer 167 shares to Shanti Prasad and 166 to the branch of 
Durga Prasad. 

(2) Resolution dated aoth February, 1945, purporting to remove Ladli 
Prasad from the Managing Directorship was cancelled. 

(3) Resignation of Ladli Prasad of his post as Managing Director was ac- 
cepted, and he was appointed permanent Director and Chairman, and Madan 
Lai s/o Durga Prasad was appointed Director in place of Suraj Mukhi who sub- 
mitted her resignation. Shanti Prasad continued to be a Director of the Com- 
pany. 

(4) The maximum number of Directors was fixed at three and the quorum 
of the Directors’ meeting was also fixed at three. 

(5) Every decision submitted to a meeting of the Directors or members 
was to be deemed to be passed only if the decision thereon be unanimous, and the' 
proceedings recorded being signed by the Chairman of the Company and all the 
Directors or the members, as the case may be, present at the meeting. 

. (6) Shanti Prasad was appointed Manager for five years under the control 
of the Board of Directors. 

(7) Article 47 which gave power to a two-third majority to expel a member 
of the Company was deleted. 

(8) Each Director was to be paid Rs. 900 per month as remuneration and 
Rs. 25 for each meeting of the Board of Directors attended. No extra remuneration 
to be paid to Shanti Prasad as Manager or to Ladli Prasad as Chairman. 

(g) Ladli Prasad gave up the remuneration which had been provided for 
him under the Articles of Association as originally framed and he was discharged 
in respect of all previous accounts which were ratified and confirmed. 

(10) All contracts executed, business done, benefits derived by Ladli Prasad 
under the facilities granted to him by resolution dated 30th April, 1941, of the 
Board of Directors were confirmed and ratified and all transactions recorded in 
the accounts of the Company for the period ist April, 1941, till the date of the 
resolution were ratified and it was resolved that the accounts of each of the four 
years ending 31st March, 1942, 1943, 1944 and 1945 be confirmed. 

(11) Dividend at the rate of 65 per cent, of the face value of the share free 
of Income-tax was declared. 

(12) While ratifying and confirming the contracts executed, business done, 
benefits derived in the name, of or from the Company by any Director or the 
Managing Director of the Company in the past, it was resolved that in future no 
Director of the Company will contract in the ' name of the Company for his 
personal benefit. 

(13) A large number of Articles of Association of the Company were amended 
in order to make them consistent with -the special resolutions. 
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Effect was given to these resolutions. Shanti Prasad assumed the office of Manager 
of the Company and took charge of the Company’s properties, assets and business, 
".e-adjustment in shareholding of the members was also effected, Ladli Prasad 
aving transferred the shares according to the terms of the resolutions. But dis- 
ates started afresh. In a meeting of the Board of Directors held on 3rd Marcli, 
546, at which Shanti Prasad and Madan Lai were present, it was resolved to call 
1 extraordinary general meeting of the shareholders of the Company on 28th 
[arch, 1946, to consider a requisition received from Suraj Mukhi and Madan Lai 
r cancelling some of the special resolutions passed at the meeting held on 16th 
'ctober, 1945. No notice of this meeting was given to Ladli Prasad. At the 
iccting held on a8th March, 1946 — in the absence of Ladli Prasad — several re- 
ilution were passed to the . effect that, all amendments made in the Articles of 
ssociation by the resolutions dated i6th October, 1945, do stand cancelled and 
.e original Articles of Association of the year 1941 (including Article 47 which 
ithoriscd the Compariy by a a/grd majority to expel any member) do stand rcs- 
ired. It was also resolved that Ladli Prasad be removed from the Directorate 
id Chairmanship of the Company, and in his place Suraj Mukhi be appointed 
irector of the Company at a remuneration of Rs. goo per month; that Shanti 
rasad be appointed Managing Director for ten years, such appointment not being 
ible to termination earlier by the members; and that Shanti Prasad do receive 
, addition to his remuneration as Director Rs. 1,000 per month as Managing 
irector, a travelling allowance of Rs. 30 per day and a motor-car allowance of 
s. 200 per month. 

Coming to know about these amendments, Ladli Prasad called upon Shanti 
Prasad and the other members of the Company to reseind the resolutions, and 
failing to induce them to comply with the requisition, he filed a petition on ist 
May, 1946, in the High Court of Judicature at Lahore for an order for winding up 
the Company. An order for winding up the Company was passed by a single 
Judge, but was set aside in appeal by the High Court of Lahore by its order dated 
19th January, 1956. 

Oh,26th November, 1946, Ladli Prasad filed a suit in the Court of the Senior 
Subordinate Judge, Karnal, for a declaration that the meeting and proceedings 
of the Board of Directors dated 3rd March, 1946, and the cxtra-ordinar>' general 
meeting dated 28th March, 1946, and all meetings of the Directors held after 28th 
March, 1946, were illegal, ultra vires, ineffective and operated as a fraud on the Com- 
pany and the interests of minority members of the Company and that the unani- 
mous resolutions of the extra-ordinary general meeting dated iGtli October, 1945, 
continued to remain in force and were still operative, and a permanent in- 
junction restraining the Company, Shanti Prasad, Suraj Mukhi, Sajjan Lai and 
Madan Lai (who were impleaded respectively as defendants i to 5) from acting 
upon or carrying into effect the resolutions passed in the meetings dated 3rd March, 
1946 and Q8th March, 1946 and all nieetings held after 28th March, 1946. 

The defendants by separate written statements resisted the suit contending 
inter alia that the defendants 2 to 5 were coerced by Ladli Prasad taking advantage 
of his position, into passing the resolutions in the extra-ordinary general meeting 
dated i6th October, 1945, and that the resolutions were not binding upon tlie 
Company and the other defendants. 

The Subordinate Judge raised a large number of issues the first of which related 
to the challenge to the validity of the resolution dated i6th October, 1945 > raised 
by the defendants on the ground that it was procured by coercion and undue in- 
fluence. Even though the burden of proving the first issue which was substantially 
the central issue in the suit was laid upon the defendants, they did not attend the 
Court for examination as witnesses. By his judgment dated 25th Maj', i 953 > the 
Subordinate Judge observed that the ■written statement did not contain any ‘ subs- 
tantial particulars of the plea of coercion or undue influence’ and that the defendants 
having failed to submit themselves to give evidence in support of their plea of coer- 
cion or undue influence despite several opportunities given in tliat connection, a 
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Strong presumption arose against the defendants, that vie\ved in the context of the 
resolution dated 20th February, 1945, passed by the defendants, and the subse- 
quent litigation ^vhich ensued between the parties, and the fact that the resolutions 
dated i6th October, 1945, were acquiesced in by the defendants and were never 
attempted to be avoided by resort to a competent Court, and even the allegation 
that they were improperly procured was made for. the first time in the written state-- 
ment in the suit before. him, the plea of undue influence and coercion was not subs- 
tantiated; and that the resolutions dated i6th October, 1945, were not invalid. 
He further held that the resolutions passed at the Directors’ meeting dated 3rd 
March, 1946, and at the extra-ordinary general meeting on 28th March, 1946, 
were unauthorised and invalid; that by holding the meeting on 28th March, 1946, 
in breach of the Articles of Association and the resolutions dated i6th October, 
1945, it was intended to play a fraud on Ladli Prasad by committing a clear breach 
of the contract; and that the matter agitated by the plaint did not relate to the in- 
ternal management of the Company. The learned Judge accordingly granted 
the relief claimed by the plaintiff for declaration and injunction. 

In appeal by the defendants, the District Judge, Karnal, held that Ladli Prasad 
was in a position to dominate the will of defendants 2 to 5 “ who were in a helpless 
position, being hard hit by the lack of” adequate financial resources, that they 
were under pressure exercised by the plaintiff induced to give their consent to the 
resolutions in the meeting held on i6th October, 1945, and on that account the 
resolutions were inflective. He observed that Ladli Prasad took undue advantage 
of his dominating position qua the affairs of the Company and compelled the defen- 
dants 2 to 5 to pass the resolutions and thereby obtained an unfair advantage, in 
that he was absolved from all liability incurred by him in the course of his manage- 
ment prior to the meeting held on i6th October, 1945, and that he obtained ‘ a 
power of veto over the affairs and smooth running of the business of the Company.’ 
The District Judge agreed with the trial Court that no proper notice was served 
upon Ladli Prasad of the meetings held on 3rd March, 1946 and 28th March, 1946, 
and therefore the resolutions at those meetings were not binding upon Ladli Prasad 
and that in any event the resolutions of those dates -were ‘ a fraud on the minority 
rights’ and \vcre illegal and ultra vires but as the plaintiff Ladli Prasad had filed his 
suit relying on the resolution dated i6th October, 1945, which was invalid, no relief 
could be awarded to him. 

In appeal against the decree of the District Judge dismissing the suit filed by 
Ladli Prasad, Bishan Narain, J., of the High Court of Punjab observed that the 
findings of the District Judge “ travelled far beyond the pleadings ” and only two 
facts which were pleaded were proved by the evidence viz., that the High Court 
of Lahore had stayed the order of the Subodinate Judge appointing Receivers of 
the affairs of the Company and that Ladli Prasad was the eldest male member. 
The learned Judge on a review of the evidence found that Ladli Prasad was not in a ■ 
position to dominate the will of defendants 2 to 5 when the resolutions dated i6th' 
October, 1945, were passed and they were the result of a compromise unanimously 
accepted, and were binding on the parties. He confirmed the view of the trial 
Court and the District Judge that the resolutions dated 3rd March, 1946 and 28th 
March, 1946, were invalid because no notice was given to Ladli Prasad of the pro- 
ceedings, and in the light of his findings, granted a decree for declaration and 
injunction as prayed but subject to the proviso that the decree shall not affect the 
rights and liabilities of third parties who were not members of the Company, unless 
thereby the rights of the plaintiff Ladli Prasad, and the Company were adversely 
affected. 

Against this judgment an appeal was preferred by the defendants with leave 
under clause to of the Letters Patent. In appeal the Division Bench of the High 
Court reversed the decree passed by Bishan Narain, J., and dismissed the suit filed 
by Ladli Prasad. In the view of the High Court Ladli Prasad as the elder brother 
ofShanti Prasad and uncle of Sajjan Lai and Madan Lai was in a position to domi- 
nate their will and availing himself of that position he obtained an unfair advantage 
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over tlicm <infl tliJit tlie failure of Slianti Prasad, to suljmit hiniself to examination 
tefore the Court in support of his ease though improper could, not be considered' 
as fatal to a decision in favour of the defendants. They observed ; 

1 feel convinced tlint Ledli Frnsnd wns tlnrou^liout in n position of comninndine influence over 
his brother and younger nephews, and in consequence thereof, he benefited himself very substai,tially. 
This superiority and position of vantage that he occupied continued upto and even after the 1 6th 
October, 1945. Under the circumstances, it was for him to rebut the presumption that the benefits 
which he had thus obtained did not stem from his imdue influence, but had been given by the defen- 
dants freely and without any pressure, or coercion. ” 

They also observed that Ladli Prasad was in a position to dominate the will of 
defendants 2 to 5 and had obtained unconscionable advantage over them, and 
it was for Ladli Prasad to establish that the resolution dated i6th October, 1945, 
was not vitiated on account of undue influence and this Ladli Prasad has failed 
to establish. They summarised their conclusions on the issue of undue influence 
as follows : — 

“ To sum up, the conclusion of the District Judge on the first issue to the effect that the resolutions 
mentioned in para 6 of the plaint and passed at the Extra-ordinary General Meeting, dated the 16th 
October, 1945, were ineffective as having been passed under undue influence, tvas a finding of fact; 
and this conclusion had been arrived at after a review of the evidence placed on the record and after 
having surveyed the facts and circumstances of the case. This finding was not based either on mis- 
conception of evidence or by adopting a procedure contrary to law. Such evidence as there is on the 
record, the history of the business from its very inception till the final disputes between the parties, their 
relationship inter se, and the manner in which the plaintiff derived benefit for himself, and the circum- 
stances of the case go to show : 

(а) that the plaintiff was in a position to dominate the will of the defendants and used that 
position to obtain unfair advantage for himself over the other ; 

(б) that he held an authority over them which svas real and apparent by dint of his being 
formerly a karta and later on an elder brother in loco parentis. He stood in a fiduciary relation to the 
ether standing in a position of active confidence ; 

(e) that the plaintiff in consequence of the resolutions passed on the 16th of October, 1945 
■obtained for himself unfair advantage to their serious detriment by virtue of his position to dominance 
nnd the transactions entered into on 1 6th October, 1945, appear to be unconscionable ; and 

(</) that the burden of proof that the trartsactions were not induced by undue influence 'tas 
upon the plaintiff, he being in a position to dominate the tvill of others whicli he failed to discharge. ” 

On the other issues they held that the proceedings of the resolutions in the meetings 
dated 3rd March, 1946 and 28th March, 1946, were not binding upon Ladli Prasad 
but the claim made by Ladli Prasad for a permanent injunction could not be enter- 
tained because “ equity declines to lend its aid to a person tvhose conduct has 
heen inequitable in relation to the subject-matter of the suit and that if the prayer 
of Ladli Prasad was granted it would result in a deadlock and the Company’s 
working and affairs would come to a standstill necessitating the winding up of 
the Company.” They suggested that it was open to Ladli Prasad to seek relief 
available to him under section 155 of the Indian Companies Act, I 95 ®> ^tid it was 
•open to Ladli Prasad to invoke the powers of the Court or of the Central Govern- 
tncnt under the Indian Companies Aet, if so advised, but the High Court would 
not, having regard to the apprehension of an immediate deadlock, be justified in 
issuing a permanent injunction claimed by him in the suit. 

With certificate of fitness granted by tlie High Court under Article 133 (i) 
(a) of the Constitution this appeal is preferred. Two questions arise at the 
tlireshold in this appeal ; — 

(1) Whether it was competent to the High Court to grant a certificate under 
Article 133 (1) (a) or (6) of the Constitution; and 

(2) Whether in reversing the decree of the District Judge, Bishan Narain, 
J-, transgressed the restrictions imposed upon the powers of the High Court by 
section 100 of the Code of Civil Procedure. 

Article 133 (1), in so far as it is material, provides that an app(»l shall be to the 
Supreme Court from any judgment, decree or final order in a civil proceeding 01 
•n High Court in the territory of India if the High Court certifies 
S C J— 3 
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(fl) tliat the amount , or value of the subject-matter of the dispute in the 
Court of first instance and still in dispute on appeal was and is not less than twenty 
thousand rupees or such other sum as may be specified in that behalf by Parliament 
by law ; or 

(S) that the judgment, decree or final order involves directly or indirectly 
some claim or question respecting property of the like amount or value; or 

(c) that the case is a fit one for appeal to die Supreme Court; 

and, where the judgment, decree or final order appealed from affirms the decision 
of the Court immediately below in any case other than a case referred to in sub- 
clause (c), if the High Court further certified that the appeal involves some subs- 
tantial question of law. 

The High Court has not certified tlie case under sub-clause (c) of Article 133 
(i). There is also no dispute that the judgment of the High Court involves directly 
some claim or question respecting property of the value exceeding twenty thousand 
rupees. The Attorney-General, however, contended that the judgment of the 
High Court against ^vhich this appeal is preferred affirms the decision of the Court 
immediately below and the appeal does not involve any substantial question of 
law and therefore the High Court was not competent to grant the certificate under 
Article 133 (i) (a) and (6). It is urged that an appeal against the judgment of a 
single Judge to a Division Bench under clause 10 of the Letters Patent is a ‘ domestic 
appeal’ within the High Court and in deciding whcdier the decree of a Division 
Bench in an appeal under the Letters Patent from a decision of a Single Judge exer- 
cising appellate jurisdiction affirms the decision of the Court immediately below, 
regard must be had to the decree of the Court subordinate to the High Court 
against the decision of which appeal was preferred to the High Court. In other 
tvords, it is contended that in this case the decision of the Court immediately below 
the Division Bench was the decision of the District Judge and not of Bishan Narain, 

J : this it is contended is so, because the expression ‘ Court immediately below ’ 
used in the Constitution means' ‘Court subordinate’ and a Single Judge of the High 
Court not being a Court subordinate to the Division Bench qua the Division Bench 
the District Court was the Court immediately below. But the two expressions 
have not the same meaning. A Court subordinate to the High Court is a Court 
subject to the superintendence of the High Court, whereas a Court immediately 
below is the Court from whose decision the appeal has been filed. If the two ex- 
pressions are equated, the right of appeal against the decree of the High Court 
sitting in appeal over the decision of a Single Judge exercising original jurisdiction 
would be severely restricted for in such an appeal whether the judgment is of affirm- 
ance or reversal, the High Court can certify a case under Article 133 (i) clauses 
(a) and (b) only if the appeal involves a substantial question of law. The Attorney- 
General, however, concedes and in our judgment properly that there has been a 
long standing practice which has the approval of the Privy Council (see Tulsi Prasad 
V. Benayek^, that if the decree or order of the Division Bench reverses the judgment 
of a Single Judge trying a suit or proceeding in exercise of original jurisdiction of 
the High Court and the condition as to valuation is satisfied, an appeal lies as a 
matter of course, i.c., without satisfying the condition that it involves a substantial 
question of la-w. This view can be justified only if a Single Judge of a High Court 
trj'ing a suit or proceeding in exercise of the original jurisdiction is a Court imme- 
diately below the Division Bench of the High Court which decides an appeal from 
his decision. The right to appeal against the judgment of a Single Judge whether 
e-xcrcising original jurisdiction or c.xcrcising appellate jurisdiction to a Division 
Bench is governed by the same clause of the Letters Patent. If for certifying a 
case for appeal to this Court in a proceeding tried in exercise of the original juris- 
diction the judgment of a Single Judge is to be regarded as the decision of the Court 
immediately below a Division Bench to which an appeal is filed under the Letters 
Patent, it is difficult to discover any logical ground for holding that the judgment 
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of a Single Judge in exercise of appellate jurisdiction is not such a decision. Clause 
10 of the Letters Patent of the Lahore High Court (which continues to apply to 
the Punjab High Court) provides, in so far as it is material : — • 

“ And we do further ordain that an appeal shall lie to the said High Court of Judicature * * 

* * *..*..*. * from the judgment (not being a judgment passed in the exercise 

of appellate jurisdiction in respect of a decree or order made in the c.xcrcise of appellate jurisdiction 
by a Court subject to the superintendence of the said High Court • » •) of one Judge of 

the said High Court • ♦ * * • that notwithstanding anything hereinbefore 

provided an appeal shall lie to the said High Court from a judgment of one Judge cf the said High 
Court * * . * in the exercise of appellate jurisdiction in respect of a decree or order made 
in the _ exercise of appellate jurisdiction by a Court subject to the superintendence- 
of the said High Court where the Judge who passed the judgment declares that the case is a fit one for 
appeal ; * * * ” 


Manifestly the clause confers an unqualified right of appeal to the High Court 
from the judgment of a Single Judge exercising original civil jurisdiction. Similarly 
there is a right of appeal from a judgment of a Single Judge hearing a civil appeal 
where the judgment is not in an appeal from an appellate decree. But against 
the judgment of a Single Judge exercising powers in appeal from an appellate decree, 
an appeal under the Letters Patent only lies if the Judge declares that the case is a 
fit one for appeal, and not otherwise. There is no warrant for making a distinction 
between an appeal filed against the judgment of a Single Judge exercising original 
jurisdiction and a judgment in exercise of appellate jurisdiction. There is nothing 
in the context to support the plea that the expression ‘ Court immediately below’ 
includes a Judge of the High Court trying a proceeding in exercise of original juris- 
diction, i.e., sitting as a Court of first instance, but not a Judge exercising appellate 
jurisdiction. The Constitution in clause (i) (a) of Article 133 has expressly referred 
to a ‘Court of first instaneg’, in prescribing die condition relating to the value of the 
subject-matter and if it was intended that for the pui-pose of deciding whether the 
judgment of the High Court sought to be appealed against affirmed the decision 
of the Court immediately below, the decision of a Single Judge was to be ignored, 
if it was a judgment in exercise of appellate powers, but not when he was exercising 
original jurisdiction, an appropriate provision in that behalf would have been enact- 
ed. In the absence of any such enactment, the expression ‘ Court immediately 
below’ in Article 133 (1) must mean the Court from the decision of which an appeal 
has been filed to the High Court, whether such Court is a Single Judge of the High 
Court, or a Court subject to the superintendence of the High Court. 

In Wahid-ud-dinv. Makhan Lal^, a Full Bench ofthe Lahore High Court (Blacker, J., 
dissenting) held that for the purposes of section 1 10 of die Code of Civil Procedure 
1908 (which is in material terms identical widr Article 133 of the Constitution) a 
Judge of a High Court sitting to hear not an original proceeding, but as a Court of 
appeal cannot be considered a ‘Court immediately below’ the Bench hearing the 
Letters Patent appeal from his judgment. Din Mohammad, J., delivering the 
principal judgment of the Court observed at page 247 : 


" IN’herever any provision is made for an appeal to the High Court, it is the High Court as such 
that is contemplated and not the Court of any individual Judge or a ct mbination of differOTt Jui^a.^ 
It is only for the sake of convenience or facility cf disposal that some cases arc required to be heard by' 
one Judge and some by more Judges than one. The Court accordingly continues to be the mme evra 
if by any domestic arrangement an appeal from one Judge lies to a Bench cf two Judges and must be 
taken to be the High Court in cither case. * * * * * *• It is obnous that Uic 

authorities dealing with a Judge ofthe High Court in the exercise of his original jurisdiction can render 
no assistance in the dispsal of tliis matter and it was for this reason that this distinction wns cmpliasirc 
when the question was formulated. A Judge sitting on the original side is merely' discharging the 
functions of a trial Court and to all intents and purjoses, therefore, he is a Ci'urt of first uistance and 
when an appeal is lodg'cd against liis order, as a Court he is immediately below the Court winch hears 
the appeal. Surh an appeal is prorided for even in the Code of Ciril Procedure itself as an aiipca 
from an original decree. Tliis, however, is not the case when the same Judge sits 
si^dc and for the purposes of that appeal is the High Court in him'clf. Keiiher the Civil 
Code nor the Punjab Courts Act contemplates an api'.cal to another Court from an order made m th ^ 
High Court Nvhctlicr hy one Judge or more than one and consequently the same analogy canr.o pp . - 

The learned Judge furtlier obsert'ed : 
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“ I cannot reconcile myself to the position that a Judge sitting alone can be characterised as a 
tribimal inferior to the i.etters Patent Bench, merely because the Bench has power to modify or reverse 
his judgment. It is not with an idea of implying any subordination of the Court of the Single Judge 
to the Letters Patent Bencli that sucli an appeal is provided for by Letters Patent, it is merely with a 
vicsv to provide a further safeguard in the interests of the litigant that the domestic rules framed by 
the High Court permit a case to be heard by a Judge sitting alone. ” 

Abdur Rahman, J., agreeing with Din Mohammad, J., observed : 

“• • when a suit or proceeding is decided on the original side, it cannot but be held to have been 
disposed of by the Court of first instance and should be of the value of ten thousand rupees or upwards 
before an appeal can be taken to the Prit^ Council imder the first paragraph of section 110. It is this 
Court of first instance which would usually be covered by the expression “ the Court immediately 
below” used in the latter part of that section. • * • Different considerations might 

prevail in construing the e-xpressions “ the Court of first instance ” and “ the Court immediately 
below ” svhen “ the Court immediately belosv ” does not happen to be the Court of the first instance 
but as long as they are the same the decision of the Court of first instance whether it is by a Subordinate 
Judge, a District Judge or a Judge of the High Comt cn its original side, where such a side exists, 
must be held to have been given by a Court immediately belosv the Court whicli affirms or upsets that 
decision on appeal. Vicwed'thus a Judge of a High Court sitting on the original side will be the Court 
immediately belosv the Court hearing an appeal from his decision. But the same cannot be said of a 
Single Judge sitting on the appellate side who is never “ a Court of first instance ” and cannot there- 
fore be correctly described to have been presiding os’er the Court immediately below the Court hearing 
an appeal from Ms judgment under the Letters Patent. ” 

We are unable to agree, for reasons already set out, with the view expressed by 
the learned Judges of the Lahore High Court. There is nothing in the phraseology 
used or the context which justifies the view that the expression ‘ the Court im- 
mediately below’ is used in section no of Code of Civil Procedure or in Article 
133 (i) of the Constitution in two different senses, according as the Court is trying 
a proceeding in exercise of its original jurisdiction and in exercise of its appellate 
jurisdiction. * 

There is a decision of the Calcutta High Court in Debendra J^alh Das v. Bibudhendra 
Mansingh^, decided by Jenkins, C.J., and N.R. Chattcrjcc, J., which has expressed 
a similar view. The learned Chief Justice in delivering the judgment of the Court 
observed at page 93 : 

“ It only remains to be seen whether as regards nature the requirements of section 1 10 are fulfilled. ’ 
The Court of first instance as well as the lower Appellate Court decided adversely to the pi esent appli- 
cant. On appeal to the High Court, a Single Judge reversed the decree of the lotver Appellate Court. 
From this judgment of a Single Judge there was an appeal to the High Court under clause 15 of the 
Charter with the result that the judgment of the Single Judge was reversed by a Bench of two Judges. 

It will thus be seen that the first judgment of the High Court reversed the decree of the Court immedia- 
tely below, but that this reveisal was aftenvards in effect cancelled with the result that the only effective 
judgment of the High Court affirmed the decision of the Court immediately below (section 1 10, CiwT 
Procedure Code). ” 

The view appears prima facie to support the contention that in considering whe- 
ther within the meaning of Article 133 (i) of the Constitution judgment of the 
Court immediately below the High Court is affirmed, the judgment of the Judge 
of the High Court trying the proceeding as a Court of app'cllate jurisdiction must 
be ignored. Any expression of opinion by the eminent Chief Justice ivould always 
be considered with the greatest deference and respect. It must, however, be stated 
that the observations of the learned Chief Justice were in the nature of obiler dicta, 
because in the victv of the Court, the test of pecuniary valuation was satisfied and 
in the appeal a substantial question of law was involved, and on that account the 
Court was bound to certify the case. It was therefore strictly not necessary to ■ 
consider whether the judgment affirmed the decision of the Court immediately 
below. It must also be observed that the learned Chief Justice equated the c.x- 
pression “ Court immediately below” with the expression “ Court subordinate” 
used in section 1 15 of the Code of Civil Procedure. That is clear from the observa- 
tions made by him 

" that a Judge sitting alone is not a Court subordinate to the High Court, but performs a 
function directed to be performed by the High Court (clause '36, Letters patent). And thus no 
decision of a Single Judge can be revised under section 1 15 of tlie Code.” 


1. I.L.R. 43 Cal. 90. 
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But as wc have already pointed out the test for dctemiinihg the right 
to appeal is not whether the jud^ent is of a Court subordinate, but 
^vhethcr the judgment is of a Court immediately below. The tu-o expressions 
being different, the same considerations do not apply in their interpretation. A 
similar view was also expressed in a very recent judgment by the Andhra Pradesh 
High Court decided on i8th August, 1961: Vadiapatla Marayya and another v. Valla- 
bhaneni Buchiramayya and others^, (which has not yet been officially reported). 

"There are however two earlier judgments of the Lahore High Court which 
have expressed a contrary view. Minna Heatherly and others v. BJC. Sen & others^ 
and Copal Lai v. Balkissan^. In these two cases it was held that a Single Judge of 
the High Court hearing an appeal is within the meaning of section 110 of the Code 
of Civil Procedure, 1908, a Court immediately below the Division Bench of the High 
Court hearing an appeal under the Letters Patent. The High Court of Nagpur 
in ICishanlal Pfandlal and another v. Vithal Jdagayya*, has preferred the earlier view 
of the Lahore High Court. 

_ In our judgment the appeal with certificate granted by the High Court under 
Article 133 (i) (a) and (6) is competent, because a Single Judge of the High Court 
hearing either a proceeding as a Court of original jurisdiction or in exercise of ap- 
pellate jurisdiction is a Court immediately below the Division Bench which hears 
an appeal against his judgment under the relevant clause of the Letters Patent. 

Bishen Narain, J., was, it is true, hearing an appeal from an appellate decree 
and his powers were restricted, for a Second Appeal lies to the High Court only 
on the following grounds, namely ; — 

(a) the decision being contrary to law or to some usage having the force of 

law; 

{b) the decision having failed to determine some material issue of law or 
usage having the force of law; 

(e) a substantial error or defect in tlie procedure provided by this Code 
Or by any other ]a\v for the time being in force, tvhich may possibly have produced 
error or defect in the decision of the case upon the merits. 

Whether a particular transaction was vitiated on tlie ground of undue influence 
is primarily a decision on a question of fact. In Satgur Prasad v. Har pfarain Das°, 
the Prity Council held that in a suit to set aside a deed on the ground that it was 
procured by undue influence and fraud, the finding that it was so procured is a 
finding of fact and is not liable to be re-opened if fairly tried. Under the Civil 
Procedure Code, a Second Appeal docs not lie to the High Court, except on tlie 
grounds specified in the relevant provision of the Code, prescribing the right to 
prefer a Second Appeal, and the High Court has no jurisdiction to entertain a second 
appeal “ on the ground of an erroneous finding of fact, however gross or inexcusable 
the error may seem to be” {Mussummat Durga Chiudhrainy. Jawahir Singh Choudhri^. 
But the challenge before Bishan Narain, J., to the decision of the District Judge 
was founded not on the plea that appreciation of evidence was erroneous, but that 
there were no adequate particulars of tlie plea of undue influence, that tlic parti- 
culars of facts on which undue influence was held established by the District judge 
Were never set up, that there was no evidence in support of the finding of the D istrict 
Judge and that burden of proof on a misconception of the real nature of the dispute 
'vas wrongly placed on the plaintiff. A decision of the first appellate Court reached 
after placing tlie onus WTongly or based on no evidence, or where there has been 
substantial error or defect in the procedure, producing error or defect in the deci- 
sion of the case on the merits, is not conclusive and a Second Appeal lies to the High] 
Court against that decision. 

Order 6, rule 4 of the Code of Civil Procedure provides that in all cases in which 
flic party pleading relics on any misrepresentation, fraud, breach of trust, wilfu 
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-default or undue influence, and in all other cases in which particulars may be neces- 
sary beyond such as are exemplified in the Forms in the Appendix, particulars (with 
dates and items if- necessary) shall be stated in the pleading. The reason of the 
-rule is obvious. A pica that a transaction is vitiated because of xmduc influence 
of the other party thereto, gives notice merely , that one or more of a variety of in- 
sidious forms of influence were brought to bear upon the party pleading undue 
influence; and by exercising such influence, an unfair advantage was obtained over 
him by the other. But the object of a pleading is to bring the parties to a trial 
by concentrating their attention on the matter in dispute, so as to narrow the con- 
troversy to precise issues, and to give notice to the parties of the nature of testimony 
required on either side in support of their respective cases. A vague or general 
plea can never serve this purpose; the party pleading must therefore be required 
to plead the precise nature of the influence exercised, the manner of use of the in- 
fluence, and the unfair advantage obtained by the other. This rule has been 
evolved with a view to narrow the issue and protect the party charged %vith im- 
proper conduct from being taken by surprise. A plea of undue influence must, 
to serve that dual purpose, be precise and all necessary particulars in support 
of the plea must be embodied in the pleading; if the particulars stated in the plead- 
ing are not sufficient and specific the Court should, before proceeding with tltc 
trial of the suit, insist upon the particulars, which give adequate notice to the other 
side of the case intended to be set up. 

In Bharat Dharma Syndicate v. Harish Chandra^, the Privy Council emphasized 
the necessity of particulars in the following terms : 

‘ ' Their Lordahipj desire to cal I attention to the great difficulty svhich is occasioned both to persons 
charged with fraud or other improper conduct, and to the tribunals which are called upon to_ decide 
8uch_ issues, if the litigant who prefers the charges is not compelled to place on record precise and 
specific details of those charges. In the present case, the petitioner ought not to have been allowed to 
proceed with his petition and seek to prove fraud, unless and until he had, upon such terms as the 
Court thought fit to impose, amended his petition by including therein full particulars (.f the allegations 
which he intended to prove. Such cases as the present svill be mucli simplified if this practice is strictly 
observed and insisted ufran by the Court, even if, as in the present case, no objection is taken on behalf 
of the parties who are interested in disproving the accusations. ” 

Similarly this Court in Bishnudeo J\'’arain and another v. Seogeni Rai and Jagernalh*, 
in dealing with the practice to be followed in a case where a plea of undue influence 
and coercion is raised, observed at page 556 : 

“ It is also to be observed that no proper particulars have been furnished. Now if there is pne 
rule which is better established than any other, it is that in cases of fraud, undue influence and coercion, 
the parties pleading it must set forth full particulars and the case can only be decided on the particulars 
as laid. There can be no departure from them in evidence. General allegations are insufficient 
even to amount to an averment of fraud of which any Court ought to take notice however strong the 
language in which they arc couched may be, and the same applies to undue influence and coercion. ” 

The plea of undue influence and coercion by the Company and defendants 
2 to 5 was raised in terms which were identical. The plea analysed in its compo- 
nent parts may be stated as follows : — 

(1) Because of the resolution, dated 16th October, 1945, the plaintitl “succeeded in getting 
dictatorial powers over the Company, practically usurping all the powers of the General body of the 
shareholders and thereby purporting to deprive them to exercise even those rights which they “ were 
legally entitled to exercise under the lasv”; 

(2) “ These resolutions which gave the plaintilTa complete veto over the affairs of the Company 
(which IS nut permissible under any valid constitution) were obtained by the plaintiff at the point of a 

(2) “ That the plaintiff was refusing to hand over charge of the moneys, books and the entire 
aMets of the Company and using the funds of the Company for ruinous litigation against the defendants 
who on the other hand were having to prosecute their cases out of their meagre funds which too were 
dwindlmg fast ; ’ ■ 

.1 advantage of his position and knowing fully well the resources of the defen- 

succeeded in coercing the defendants in submitting to his dictations and virtually 
compelled them to pass these unconstitutional resolutions. ’’ 


1. L.R. 64 I. A. 146. 


2. (1951) S.C.J. 413 : (1951) S.CJk. 548 (556). 
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It may be obsciYed that though Issue No. i raised a plea both of coercion and undue 
influence as vitiating the resolutions, no attempt was made to rest the right to relief 
on a case of coercion in the Courts below and in this Court. 

- The first part of the case of the defendants amounts to a plea that by the re- 
solutions dated i6th October, 1945, the plaintiff acquired a position of domination 
over the affairs of the Company and over the defendants. What the second part 
means it is difficult to appreciate. The language used is somewhat extravagant: 
It is not the case of the defendants that they were compelled to agree to the resolu- 
tion by threats of physical violence. By the third part it is affirmed that the plaintiff 
unlawfully refused to part with tlie moneys, books and the assets of the Company 
and commenced litigation with the aid of. the funds of the Company whereas the 
defendants had to rely upon their own resources which were limited. Presumably 
this has reference to the refusal of the plaintiff to comply with the resolution of 
20th February, 1945, and to litigation which ensued behveen the parties after the 
resolution was passed. It is difficult to regard this as a plea precisely expressing 
that the plaintiff was in a position to dominate the will of the defendants. The 
last part of the plea is that taking advantage of his position and knowing that the 
position of the defendants was precarious he succeeded in compelling the defendants 
to submit to his dictation and compelled them to pass the resolutions. 

The pleading which was regarded as one of undue influence also suffers from 
a lack of particulars. How the plaintiff took advantage of his position as a person 
in possession of the assets of the Company and by what deviee he compelled the 
defendants to submit to his tvill has not been stated. Section 16 of the Indian 
Contract Act, which incorporates the law relating to undue influence in its appli- 
cation to contracts is but a particularisation of a larger principle. All transactions 
procured in the manner set out therein, arc regarded as procured by the exercise 
of undue influence. Section 16 of die Contract Act provides : 

“ (1) A contract is said to be induced by ‘undue influence’ wliere the relations subsisting 
between the parties are such that one of the parties is in a position to dominate the will of the other and 
lues that position to obtain an unfair advantage over the other. 

(2) In particular and without prejudice to the generality of the foregoing principle, a person 
is deemed to be in a position to dominate the ivill of another — 

(a) where he holds a real or apparent authority over the other, or where he stands in a fiduciary 
relation to the other ; or 

(b) irherc he makes a contract tvith a person whose mental capacity is temporarily or per- 
manently aifccted by reason of age, illness, or mental or bodily distress. 

(3) Where a person who is in a position to dominate the will of .another, enters into a contract 
avith him, and the transaction appears, on the face of it or on the evidence adduced, to be unconscion- 
able, the burden of proving that such contract was not induced by undue influence shall lie upon the 
person in a position to dominate the avill of the other. 

Nothing in this sub-section shall affect the provisions of section 111 of the Indian Esadence Act, 
1872. ” 

The doctrine of undue influence under the Common Laiv was evolved by the 
Courts in England for granting protection against transactions procured by the 
■exercise of insidious forms of influence spiritual and temporal. The doctrine applies 
to acts of bounty as well as to other transactions in -svhich one party by exercising 
his position of dominance obtains an unfair advantage over another. The Indian 
t:nactmcnt is founded substantially on the rules of English Common Law. The 
first sub-section of section 16 lays down the principle in general terms. By sub- 
section (a) a presumption arises that a person shall be deemed to be in a position 
to dominate the will of another if the conditions set out therein arc fulfilled. Sub- 
section (3) lays down the conditions for raising a rebuttable presumption that a 
transaction is procured by the exercise of undue influence. The reason for the 
rule in the third sub-section is that a person who has obtained an advantage over 
another by dominating his will, may also remain in a position to suppress die re- 
quisite evidence in support of the plea of undue influence. 

A transaction may be vitiated on account of undue influence where the rela- 
tions between the parties arc such that one of them is in a position to dominate die 
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will of the other aiid he uses his position to obtain an unfair advantage over the 
other. It is manifest that both the conditions have ordinarily to be established by 
the person seeking to avoid the transaction: he has to prove thaftlie other party to a . 
transaction was in a position to dominate his will and that the other party had ob- 
tained an unfair advantage by using that position. Clause (2) lays do^vn a special 
presumption that a person is deemed to be in a position to dominate the will of 
another u’hcre he holds a real or apparent authority over the other, or where he 
stands in a fiduciary relation to the,othcr or where he enters into a transaction witli a 
person whose mental capacity is temporarily or permanently affected by reason 
of age, illness or mental or bodily distress. -Where it is proved that a person is in a 
position to dominate the will of another (such proof being furnished cither by evi- 
dence or by the presumption arising under sub-section (2) and he enters into , a 
transaction with that other person which on the face ofit or on the evidence adduced, 
appears to be unconscionable the burden of proving that the transaction tvas not 
induced by undue influence lies upon the person in a position to dominate the tvill 
of the other. But sub-section (3) has manifestly a limited application: the pre- 
sumption will only arise if it is established by evidence that the party who had 
obtained the benefit of a transaction was in a position to dominate the will of the 
other and that the transaction is shown to be unconscionable. If cither of tliesc 
two conditions is not fulfilled the presumption of undue influence will not arise 
and burden will not shift. 

I 

Assuming that in this case a plea of undue influence was attempted to be raised 
by paragraph 4 of the Company’s written statement and paragraph 6 of the w'ritten 
statement of the other defendants, defendants 2 to 5 have not submitted themselves 
for examination before the Court. The burden of proving undue influence pri- 
marily lay upon the defendants who were setting up the plea. The .manner in 
which the case on behalf of the defendants tvas conducted reflects little credit upon 
those in charge of the case. The primary issue on which the defendants sought 
to defend the suit raised the plea of undue influence and coercion in relation to the 
resolution dated i6th October, 1945, and we should have expected the defendants 
to open the case and lead evidence in support of their plea. But on 1 1 th December, 
1950, after the second defendant Shanti Prasad produced a number of documents 
which he was summoned to produce, the plaintiff for some reason not apparent on 
the record opened the case. Counsel for tlie plaintiff stated that the plaintiff was 
at that stage to be examined only on the issue of which the onus lay upon the plaintiff 
and that the plaintiff would be examined in rebuttal after the defendants closed 
their case and that he will examine the remaining witnesses mentioned in his list 
in rebuttal. Manifesdy at that stage the evidence of the plaintiff led expressly, on 
issues other than the first issue of undue influence, could not be directed to rebutt- 
ing any presumption of undue influence, for there was before the Court no evidence 
proving the facts on the proof of which alone the presumption under sub-section (3) 
of section 16 may arise and the burden of proof shift. After the plaintiff 
concluded his evidence on the issues on which the plaintiff offered to lead evidence, 
on behalf of the defendants ttvo witnesses Mohan Singh and Raghu Nandan were 
examined.- Mohan Singh said nothing which might have a bearing on the plea of 
undue influence. Raghu Nandan made certain equivocal statements about exar 
mination of accounts at the meeting of i6th October, 1945 and furtlicr stated that 
the compromise pursuant to which the resolutions were passed was arrived at about 
midnight of the 15th October, at the residence of the plaintiff Ladli Prasad, and that 
to his knowledge the defendants had no other source of income except the director’s 
remuneration. Beyond this he appears to have said nothing which directly support- 
ed the defendant’s case of undue influence. Thereafter followed a baffling series 
of applications made -with a vie\v to protract the proceeding in tlic suit, presumbably 
to procure a situation in which the principal defendant Shanti Prasad may avoid 
g:oing into the witness box. By diverse applications the proceeding was protracted 
till May, 1958, but neither Shanti Prasad nor the otlicr members of the family 
appeared before the Court for examination as ■witnesses in support of the defen- 
dant s case of undue influence. An application submitted on 27th April, i953.> 
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from which he made large profits and had “ become a business magnate that at 
■the time of the compromise the financial position of the defendants was “ helpless 
nnd miserable ” and they were not doing any other business and has no other source 
of income. After the operation of the order appointing Receivers passed by the 
Subordinate Judge, Karnal was stayed by tlie High Court of Lahore, defendants 
2 to 5 were not in a position to defend their rights because oflack offinancial resources 
nnd the plaintiff took advantage of their helplessness and dictated terms which 
.were not fair ; and that the plaintiff was interested in creating a deadlock and there- 
by to make large profits from his separate concerns — 'the Jagatjit Distilling and 
Allied Indistries. The District Judge inferred from these findings that the plaintiff 
Ladli Prasad was in a position to dominate the will of defendants 2 to 5, that he 
could exert undue influence upon them because “ they were in a very wretched 
position being hard pressed by the lack of money that the near relations of the 
family were present at the meeting to protect the interests of the family and they 
could not be expected to safeguard the interest of defendants 2 to 5 ; and that there 
was no evidence that defendants 2 to 5 received advice from any one else ; or that 
they gave their consent to the compromise with free exercise of their volition. He 
held that the plaintiff got himself absolved from all liability to account for his deal- 
ings with the assets of the Company since he commenced management as a Manag- 
ing Director, and that he “ obtained by the resolution a power of veto ” and managed 
to get himself appointed a permanent Director. The learned Judge, therefore, 
concluded relying upon the “ presumption of undue influence on account of the 
above-mentioned facts ” that the defendants 2 to 5 were induced by the exercise 
of undue influence and coercion to give their consent to the minutes of the meeting 
held on i6th October, 1945, the plaintiff had failed to adduce any satisfactory' 

■evidence to rebut the presumption. 

In our view the conclusions of the District Judge could not be regarded as 
binding upon the High Court in Second Appeal, for he raised the inference of undue 
influence from facts which were never pleaded and proved, and he relied upon the 
presumption under section 16 (3) without the conditions prescribed thereby being 
fulfilled. The only facts on which the defendants relied in support of their plea 
in their written statement were that the plaintiff was in possession of the books 
and assets of the Company ; that he used the funds of the Company for litigation, 
and that taking full advantage of his position the plaintifif succeeded in coercing the 
■defendants to submit to his dictation. The first averment was admitted and the 
other two were denied by the plaintiff. There is no plea and no evidence on the 
record to prove that there was no one to look after the interest of defendants 2 to 5 
that all the jewellery of the defendants was prior to i6th October, 1945, in the posses- 
sion of the plaintiff; that the plaintiff had made large profits from Jagatjit Distilling 
and Allied Industries ; that the plaintiff was interested in creating a deadlock with a 
view to secure benefit for his concern Jagatjit Distiller ; that the financial position 
of the defendants -vvas “ helpless and miserable that the defendants were not in_a 
position to defend their rights because oflack of financial resources, and the plaintiff 
on that account dictated terms of compromise which were not fair. Again the pre- 
sumption under section iG (3) could not come to the aid of the defendants. The 
tsvo conditions on the proof of which alone the presumption arises arc that the plain- 
tiff was in a position to dominate the will of the defendants, and the transaction was 
unconscionalale. It was not pleaded by tlie defendants that as the eldest male mem- , 
ber of the family, the plaintiff was in a position to dominate the will of the defend- 
ants ; nor was there evidence to show that he held any real or apparent authority 
over the defendants on that account. Admittedly on 20th February, 1945, the. 
defendants had by a resolution of the Company removed the plaintiff from the 
post of Managing Director. It is true that tlie plaintiff refused to accept the validity- 
•of that resolution, and declined to hand over management of the affairs of the Com- 
panyf to Shanti Prasad ; but that docs not establish that he was in a position to 
•dominate tlm will of the defendants. Again the transaction cannot be called uncons- 
cionable. The plaintiff Ladli Prasad was under the original appointment drawing 
nn allowance exceeding Rs. 3000 per month and held the largest single block of 
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shares and occupied the office of Managing Director. By the resolution his remu- 
neration was reduced to Rs. 900, he was deprived of his office of Managing Director 
and his share-holding was also reduced and made equal to that of the other branches 
of the family. It is true that he became Chairman of the Board of Directors, but 
on that account he acquired no superior rights. All resolutions of the Board of 
Directors had under the amended Articles to be unanimous and no member could 
be removed by the others. These resoultions operated as much to the benefit of the 
defendants 2 to 5 as of the plaintiff. It is true that by the resolutions passed at the 
meeting all previous dealings of the plaintiff were validated and he was absolved 
from liability in respect of those transactions. The plaintiff has affirmed on oath 
that this was so because accounts were ‘ gone into’ before the meeting, and the de- 
fendants have not entered the witness box to depose to the contrary, though the 
burden of proving that unfair advantage was obtained by the plaintiff lay upon 
them. Undoubtedly a resolution which absolved the plaintiff from liability for all 
his past dealings, without settling accoimts, may appear prima facie unfair, but the 
District Judge did not hold that accounts were not scrutinised before the resolutions 
of i6th October, 1945, were passed. In any event there is no evidence on the re- 
cord that accounts were not scrutinised and accepted by the defendants 2 to 5 
before the compromise which culminated in the impugned resolutions. The only 
evidence on behalf of the defendants was of Raghu Nandan-— Works Manager of 
the Karnal Distillery. He stated: 

“ the compromise was finalised at about 12 and 1 a.m. at night. I stayed outside for some 
time, but at the time of finalising of the compromise, I was present at the place where the 
compromise had taken place. The accounts were gone into at that time. So far as I know 

accounts were never sent for during the talk of compromise S. P. Jaiswal 

insisted on seeing the accounts, but abruptly he signed the compromise.” 

In cross-examination he stated: 

, " I do not know if parties had been carrying on the negotiations about foe compromise some 

5 or 6 days before same was arrived at, but I know that they were there on the I5th. 

I do not know when the compromise (talks) started. The compromise was finalised TCtween the 
night of the 15tK and 16th, and on the morning of the 1 6th 1 was told to take office records 
to Karnal.” 


The plaintiff . Ladli Prasad has deppsed that the accounts were 
scrutinised before the resolutions. It has to be remembered that in purmance 
of the resolutions dated 1 6th October, 1945, Sh^uti Prasad assumed tiie office of 
Manager of the Company, and it is common ground that the books of account were 
in his possession since that date. The books were originally under the conUol ot 
the plaintiff : since the resolutions they were with the defendants and the dclen- 
dants have not led any evidence to show that in respect of his dealings for the period 
he was in management the plaintiff Ladli Prasad was liable to the Company. 


It cannot in the circumstances be held that the High Court was bound y tc 
findings recorded by the District Judge. For reasons already mentionc t c con 
elusion on the issue of undue influence was based on allegations were nesci 

pleaded and proved, Bishan Narain, J., was therefore right m holding “at me 
findings of the District Judge travelled beyond tlic pleadings of tlie delendan a 

“ that besides the facts that the plainUffis the eldest surviving brother and Hjsh &urt 
itayed ihc operation of the order appointing the Receivers, there is no c^adcnc ppo 

findings of the District Judge.” 

On a review' of tire evidence which Bishan Narain, J., was entitled in the cir 
cumstanccs to embark upon, he came to the conclusion that the 
failed to establish the plea of undue influence. Tlic Division Bench “ “c H gl 
Court in appeal under clause 10 of the Letters Patent held on an elaborate 
«f the evidence that the conclusion of the District Judge on the issue ° Bench. 

flucncc was correct. We must examine the findings recorded by the i , • 

hccause the decision that the conclusions of the District Judge "cre p 
upon Bishan Narain, J., docs not effectively dispose of the appea . i -ecord, 
decide whether on the pleading of the defendants and the cn’ic cnc District 

the conclusion of the High Court may indencndcntly of the findings 
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Judge be sustained. TJie High Court observed that as the karla and elder brother, 
the plaintiff Ladli Prasad was in a position to dominate the will of tlie defendants 
and that he obtained an unfair advantage o%'er them. In coming to that conclusion 
the learned Judges relied upon 

“ the Hindu Shastric injunctions and highly cherished Hindu sentiments that an elder brother 
in relation to his younger brothers or an uncle in relation to his fatherless nephews is placed on a 
high pedestal next after parents.” 

and inferred that the plaintiff must be deemed to be in loco parenlis 
to the defendants and that he not only held an authority which is both real and appa- 
rent but he stood in a fiduciary relationship and taking advantage of his position 
he could and did dominate the will of the defendants. The learned Judges recog- 
nised that the case of the defendants suffered from the infirmity that they did not 
offer to be witnesses in the case, but they observed that 

“ their omission in that behalf though improper could not be considered fatal because having 
regard to the circunistances, undue influence could be inferred, the plaintiff Ladli Prasad having 
been in a position of superiority and a position of vantage which he continued to occupy till Iflth 
October, 1945.” 

In our judgment there is no evidence to support the finding that Ladli Prasad 
was qua the other members in loco parentis. The three branches of the family had 
separated in 1940, and were living apart. It is true that Ladli Prasad was drawing 
remuneration which was many times the remuneration drawn by the other branches 
but the validity of the resolutions, under w’hich he commenced drawing that re- 
muneration has never been challenged. By February, 1945, the disputes between 
Ladli Prasad on the one hand, and the other members had come to a head, and 
by the resolution dated 20th February, 1945, Ladli Prasad tvas removed from his 
office of Managing Director. This was an “ open revolt ” against whatever autho- 
rity Ladli Prasad may have once possessed. Shanti Prasad filed a suit against 
Ladli Prasad to secure custody of the assets of the Company as Managing Director, 
and obtained an order for appointment of a Receiver of the assets. It would be a 
complete perversion of the true situation to hold in this case in the light of the cir- 
cumstances that merely because Ladli Prasad was the eldest male member, he 
tvas in ‘ loco parentW qua defendants 2 to 5. It may be noticed, that this ground 
that Ladli Prasad stood in the relation similar to that of a parent qua defendants 
2, 4 and 5 was never pleaded by the defendants. The defendants were represented 
by their la\vyers in the t\vo suits which were filed since 20th February, 1945, and 
itis difficult to accept that though litigating in Court in assertion of the rights claimed 
by them, they were so much under the influence of Ladli Prasad (who at the material 
time was only about 27 years of age) that they could not secure independent advice. 
For reasons already mentioned the resolutions were, unless it was established that 
the plaintiff Ladli Prasad was given a discharge -witliout scrutiny of accounts, not 
unconscionable. Negotiations for a compromise were carried on for more than 
five days and several relations of the parties who were obviously interested in defen- 
dants 2 to 5 were present. If the plaintiff had attempted to exercise his authority 
over the defendants some reliable evidence should have been forthcoming in that 
behalf. The circumstance that none of the defendants gave evidence in support 
of their plea, even after protracting the proceedings for more than two years raises, 
a strong presumption against them that they realised the infirmity of their case and 
tvere not ■willing to submit themselves to cross-examination. 

Raghu Nandan who was practically the only witness examined by the defen- 
dant to depose to what transpired at the negotiations and the meeting which cul- 
minated in the impugned resolutions has not said anything which may even in- 
directly support their case. The case that the plaintiff refused to part with the 
je\vcllcry of the defendants, and on that account was able to compel the defendants, 
to agree to the resolutions was never pleaded and no evidence was given by the 
defendants in that behalf. Ladli Prasad deposed that he had some jewellery be- 
longing to the defendants 2 to 5, and that the defendants were in possession of his 
own jewellery, and after the meeting of i6th October, 1945, the jewellery was ex- 
changed. There is again no evidence that the defendants were at the material 
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time in financial difficulties. Admittedly partition of joint family assets had taken 
place, and the different branches had obtained their shares in severalty except in 
the business. Defendants have also led no evidence as to what their financial re- 
sources in 1945 were, and the assumptions made by the High Court in that behalf 
arc not warranted. It is true that because of resolution No. 12 requiring every 
decision of the Board of Directors to be unanimous, and deletion of Article 47, 
if the Directors quarrelled, creation of an impasse may be visualised, but by the 
resolutions the plaintiff acquired no overriding privilege. His rights were the same 
as 'of the other branches of the family. On the question as to what transpired at 
and before the meeting dated i6th October, 1945, there is the evidence of Devi 
Parshad which may be briefly referred to. He has deposed that he was present 
at the meeting and that the compromise was arrived at by the free consent of the 
-parties and no undue influence tvas exercised by any party or the other. The 
compromise talks had begun a week earlier, and the account books of the Karnal 
Distillery Company were produced at the time of the compromise, and the books 
were examined by defendants 2 to 5 and some objections raised during the talks 
of compromise were settled after seeing the books of account. The witness also 
produced a copy of the minutes of the meeting which had taken place at 10-30 
A.M. on i6th October, 1945 stating that the same rverc typed by him. There was 
substantially no cross-examination of this witness on the evidence given by him 
that the account books were examined during negotiations for compromise. The 
finding of the High Court that the books of account ■were never examined and the 
plaintiff pursuaded the defendants to give him a complete discharge in respect 
of the liabilities incurred by him for his transactions was never pleaded in the written 
statement, though it was an important particular which if true tvould have been 
pleaded. Even assuming that on the general plea of undue influence it was open 
to the defendants to lead evidence on this matter, the defendants have not chosen 
to lead any reliable evidence to show that the books of account were not examined 
and entries were not verified, and the equivocal evidence made by the witness 
Raghu Nandan has no evidentiary value at all. It is true that the plaintiff had 
started another Company in the name of Jagatjit Distilling and Allied Industries 
but even if that circumstance has any bearing on the issue of undue influence there 
is again little evidence that he had made large profits and had acquired influence 
and potver thereby. The appointment of Receivers by the Court of Subordinate 
Judge, Karnal was stayed by the High Court, but that single circumstance will 
not justify an inference that the defendants were effectively prevented from pro- 
secuting their claim. There is no evidence to show that the plaintiff was interested 
in creating a deadlock so as to prevent tlic smooth and successful business of the 
Company. 

The only tivo facts viz., that the plaintiff was the eldest member and that he 
was before the resolution dated 20th February, 1945, receiving very much larger 
sums of money from the Company as his remuneration in comparison with the 
remuneration received by the defendants, viewed in the light of the other circums- 
tances will not justify an inference that the plaintiff was in a position to dominate 
the will of the defendants. For reasons already stated the High Court was in error 
in relying upon the presumption under sub-section (3) of section 16, because in 
our view the evidence does not justify the conclusion that the plaintiff was in a 
position to dominate the will of the defendants and that the resolutions gave an 
unconscionable advantage to the plaintiff. IVc must add that the decisions of the 
District Court and Division Bench of the High Court, suffered from serious infirmi- 
ties in that they wrongly placed the onus of proof upon the plaintiff, and reached a 
conclusion Utat the plaintiff failed to prove that the resolutions were not obtained 
by the exercise of undue influence. 

It was urged that in any event, at this late stage — sixteen ye.ars after the date 
on which the resolutions tvere passed by the defendants at tlie meeting dated 28th 
March, 1945 — this Court would not be justified in declaring the actions of the de- 
fendants in pursuance of tlic resolutions, inralid, for they would affect tltird parlies 
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who must have dealt witli the Company on tlie footing tliat the inanagement of 
the Company had authority to transact business. But the plaintiff has unautho- 
riscdly been deprived of his rights by the arbitrary conduct of the defendants. All 
the Courts below have held that the resolutions dated 28fh March, 1946 are invalid. 
The High Court declined to grant relief to the plaintiff, for in their view die plaintiff 
had disentided himself to equitable relief because of hi? previous conduct in exer-; 
cising undue influence, and thereby securing an unfair advantage to which he was 
not lawfully entided. It is unnecessary to enter upon a discussion of the question 
whether in the circumstances it was a sufficient ground for depriving the plaintiff 
of relief, for we arc of opinion that subject to the reservations made by Bishan Narain 
J., which fully protect third parties, relief should be awarded. Before the learned 
Judge, counsel for the plaintiff gave an undertaking that he will not question the 
dealings of the defendants qua third parties, and requestfjd expressly that the prayer 
for declaration that all acts of die Company and the defendants which affected 
him personally qua the members of Company may alone be declared invalid. 
That, in our judgment, should be sufficient to meet any objection which may be 
raised by the defendants on the score of delay. 

It was also submitted that the plaintiff has lost his right to the shares since the 
suit was instituted because the Company had enforced its lien and had sold the 
shares of the plaintiff in enforcement of the Hen. ThtJ validity of that action of 
the Company has been challenged in a separate proceeding, and we need express 
uu opiulou QU that question. All the Courts have corne the condusion that the 
resolutions dated 3rd March, 1946, and 28th March, i946, were invalid and not 
binding on the plaintiff. Therefore, any action taken by the defendants pursuant 
to those resolutions mz-y pnma facie be regarded as ineffective. 

Oh that view of tlie case, this appeal must be allowed and the decree passed 
by Bishan Narain, J., must be restored witli costs in this Court and before the Divi- 
sion Bench. 

P.R.N. 


Appeal allowed. Decree of Single 
Judge in Second Appeal restored.- 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present S. K. Das, A. K. Sarkar, M. Hidayatuixah and N. Rajagopala 
Ayyangar, JJ. 

Naunihal Kishan and others . . Appellant* 

V. 

R. S. Ch. Partab Singh and another . . Respondents. 

Displaced Persons (Debts Adjustment) Act (LXX of 1951), sections 2 (6), 5 and 16 (4) — Appli~ 
cability— Purchaser of equity of redemption in respect of usufructuary mortpage— If debtor entitled 
to benefits of the Act. 

Every usufructuary morlgaEc, whatever its nature, is within the definition of "debt” under 
the Displaced Persons (Debts Adjustment) Act, 1951 for the purpose of scaling down under 
section 16 and it is wholly immaterial whether or not the creditor is entitled to proceed personally 
against the debtor and recover the amount .of the mortgage. TTie Act has not left the meaning 
of the expression “debt” where such debt is secured by a mortgage including an usufructuary 
mortgage, in any manner of doubt, but on the other hand by making specific provision therefor, 
has put beyond the pale of argument that these are “debts” which could be scaled down under it. 

The debtor himself having made the application under section 5 there was no need for any 
application by the creditor. 

The amount due on or secured by a mortgage is a “debt” within the meaning of section 5 to 
settle which an application could be filed and the debt being a secured debt answering to the des- 
cription Contained in the main part of section 16 (4), the applicants were entitled to have an 
djustment in terms of that specified in the Proviso to that section. On the plain terms of 
sections 5 and 16 the debtors have locus standi to file the application. 

When the provision in Proviso to section 16 (I) spoke of "value” it must have had in contem- 
plation the value as determined by the procedure for fixing the same under the relevant rules for 
the computation of equivalents of property of displaced persons left behind in Pakistan and the 
allotment of evacuee property to them in India. It cannot be urged that it means the market 
value. 

Appeal by Special Leave from the Judgment and Order dated 6th March, 1958, 
of the Punjab High Court in Letters Patent Appeal No. 6 of 1958. 

K. L. Gosain, Senior Advocate, (C.I.. Doreen and R.L. /STo/j//, Advocates, with 
him), for Appellants. 

Roop Chand and Naunit Lai, Advocates, for Respondent No. 1. 

Naunit Lai, Advocate, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Rajagopala Ayyangar, J — ^The facts necessary to appreciate the points invol- 
ved in this appeal by Special Leave against the Judgment of the High Court of 
Punjab are briefly these. By a registered deed of mortgage dated March 6, 1933, 
Sham Singh who is respondent No. 2 before us effected an usufructuary mortgage 
of land measuring 7530 Kanals and 19 Marlas situate in village Mohanpur in the 
District of Multan (now in Pakistan) to the father of appellants I to 3 and to 
Topan Das — the father of the 4th appellant. The sum secured by the mortgage 
was Rs. 30,000. The stipulation in the mortgage was that the income derived 
from the properties transferred to the possession of the mortgagees was to be 
treated as interest on Rs. 10,000 out of the principal sum and that the balance of 
Rs. 20,000 was to carry a sum of Rs. 1,650 per annum as interest. The deed 
further fixed a term of 10 years beyond which the mortgagee could sue for the 
recovery of the mortgage-money. Subsequent to the deed of mortgage, about 4 
years thereafter, the mortgagor — Sham Singh sold a major portion of the mortga- 
ged property consisting of about 6.5fiS Kanals of land to Guranditta Ram and others. 
Out of the consideratiou for this sale a sum of Rs. 26.500 was left with the trans- 
feree the same being directed to be paid in discharge of the mortgage. The sale 
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to Guranditta Ram was subject to a pre-emption claim and the pre-emptor 
exercised bis rights to obtain that relief. Narain Singh — father of Partab Singh, 
the 1st respondent — was the pre-emptor and in, a suit filed by him he obtained on 
February 16, 1940 a decree for sale in his-favour by virtue of his right of pre- 
emption and in pursuance of this decree he obtained symbolical possession of the 
land, the mortgagees still continuing to retain the actual possession of the land. . 
The sum of Rs. 26,500 retained with the vendee under the sale by Sham Singh 
-was not paid over to the mortgagee and thus the entire amount of the mortgage- 
money remained outstanding. 

While things were in this state, the country was partitioned in 1947 and both 
the mortgagor as well as the mortgagees moved into India and they were “ dis- 
placed persons”. The owners of the property, v/z., the original mortgagor — 
respondent No. 2 Sham Singh and the pre-emptor-vendee were, as displaced 
persons, allotted agricultural land in India on the basis of their original holdings 
in Pakistan in pursuance of the relevant rules under the Displaced Persons (Com- 
pensation and Rehabilitation) Rules. The appellants as the rnortgagees entitled 
to possession of the lands were, in June-July 1950, under these Rules put in 
possession of the properties allotted to both Sham Singh — the original mortgagor 
— as well as of Partap Singh — the legal representative of the deceased pre-emptor 
(Respondent No. 1). The total extent of land of which the respondent had been 
put in possession was 51 standard acres and 9 units of land made up of 37 -4 
standard acres as being the property belonging to the pre-emptor-vendee (respon- 
dent No. 1) and 14-5 standard acres by virtue of the property allottable to Sham 
Singh — the original mortgagor (respondent No. 2), 

The Union Legislature enacted in November, 1951, the Displaced Persons (Debts 
Adjustment) Act, 1951 (LXXof 1951) which we shall hereafter refer to as the Act 
being an Act to make provisions for the adjustment and settlement of debts due 
by displaced persons. Section 5 of the Act enabled an application to be made by 
a “ displaced debtor ” for the adjustment of his debts to a Tribunal — which was 
defined as meaning “a civil Court having authority to exercise jurisdiction under 
the Act” for the adjustment of the debts due by the applicant. . Section 16 
made provision for the manner in which debts secured on immovable property 
due by displaced debtors were to be reduced, settled and adjusted. Sham Singh 
ns well as Partab Singh made separate applications under section 5 of the Act 
seeking to obtain the benefit of the settlement and adjustment provisioti con- 
tained in its section 16. The two applications were, in view of their having 
reference to the same mortgage debt, consolidated and were heard together by the 
Senior Sub-Judge, Karnal who was the relevant Tribunal under the Act. Several 
objections were raised by the mortgagee-appellants to these applications but they 
were overruled and the mortgage debt was scaled down under section 16 and 
other relevant statutory provisions which were applicable in the manner we 
shall detail later. An appeal was preferred from this decision to the High Court 
of Punjab but the same was dismissed by the learned Single Judge. A further 
appeal under the Letters Patent to a Bench of the High Court was dismissed in 
limine and a certificate of fitness being refused, the appellants applied to this 
■Court for Special Leave and this being granted, the appeal is now before us. 

Before we set out the grounds which have' been urged before us in support of 
the appeal it is perhaps convenient that we . extract the material portions of 
some of the provisions of the Act on whose construction the appeal turns. The 
Act, as we stated, earlier, was enacted inter alia, for making provision for adjust- 
ment and settlement of debts due by displaced'persons. A ” displaced debtor ” is 
defined as a displaced person from whom a debt is due or is being claimed : 
section 2 (9). We might add that it is common ground that both the appellant and 
the respondents are “ displaced persons ” as defined in the Act. The word ‘debt ’ 
used in section 2 (9) is defined in section 2 (6) thus 
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“ 2. (6). ‘debt’ means any pecuniary liability, whether payable presently or in future ; or 
under a decree or order of civil of revenue Court or otherwise, or whether ascertained or to be 
Ascertained ” 

Section 5 is the first of the sections in Chapter II which is headed ‘ Debt Adjust- 
ment Proceedings’. It reads ; 

“ 5. (1) At any time within one year after the date on which this Act comes into force In any 
local area, a displaced debtor may make an application for the adjustment of his debts to the 
Tribunal within the local limits of whose jurisdiction he actually and voluntarily resides, or carries 
on business or personally works for gain. 


Sub-sections (2) and (3) of this section specify what the application under sub- 
section (1) should contain but these need not detain us. The next section which 
is relevant, having regard to the points raised before us, is section 16 which 
reads : 

“ 16(1) Where a debt incurred by a displaced^ person is secured by a mortgage, charge or 
lien on the immovable properly belonging to him in West Pakistan, the Tribunal may, for the 
purpose of any proceeding under this Act, requite the creditor to elect to retain the seeurity or to 
be treated as an unsecured creditor. 

(2) If the creditor elects to retain the security, he may apply to the Tribunal, having jurisdic- 
t ion in this behalf as provided in seetion 10, for a declaration of the amount due under bis debt. 

(3) Where in any case, the creditor elects to retain his security, if the displaced debtor receives 
any compensation in respect of any such property as is referred to in sub-section (1), the creditor 

shall be entitled— 

(a) where the compensation is paid in cash, to a first charge thereon : 

Provided that the amount of the debt in respect of which he shall be entitled to the first 
charge shall be that amount ns bears to the total debt the same proportion as the compensation 
paid in respect of the property bears to the value of the verified claim in respect thereof and to 
that extent the debt shall be deemed to have been reduced : 

(6) where the compensation is by way of exchange of property, to a first charge on the pro- 
perly situate in India so received by way of exchange : 

Provided that the amount of the debt in respect of which he shall be entitled to the first 
charge shall be that amount as bears to the total debt the same proportion as the value of the 
property received by way of exchange bears to the value of the verified claim in respeett hereof 
and to that extent the debt shall be deemed to have been reduced. 

(4) Notwithstanding anything contained in this section, where a debt is secured by a mort- 
gage of agricultural lands belonging to a displaced person in West Pakistan and the mortgage 
was with possession, the moitgagec shall, if he has been allotted lands in India in lieu of the 
lands of which he was in possession in West Pakistan, be entitled to continue in possession of the 
lands so allotted until the debt is satisfied from the usufruct (of the lands or is redeemed by the 

debtor : 

Provided that in either case the amount of the debt shall be only that amount as bears to the 
t otal debt the same proportion as the value of the lands allotted to the creditor in India bears to 
the value of the lands left behind by him in West Pakistan and to that extent the debt shall be 
■deemed to have been reduced. 

(5) Where a creditor elects to be treated as an unsecured creditor, in relation to the debt, the 
rosisions of this Act shall apply accordingly.” 

Section 29 (1) enacts : 

" 29. (1) On and from the 15th day of August, 1947, no interest shall accrue or be deemed 
to have accrued in respect of any debt owed by a displaced person, and no Tribunal shall allow 
any future interest in respect of any decree or order passed by it : 

Provided that— 

(d) where the debt is secured by the pledge of shares, stocks, Gotemment securities or securi- 
ties of a local authority, the Tribunal shall allow for the period commencing from 
the 15th day of August, 1947,andcndingwith the date ofcommcnccmcnt of this Act, interest to the 
creditor at the rate mutually agrecdor at a rate at which any dividend or interest has been paid 
or is payable in respect thereof, whichever is less ; 

(6) in any other case the Tribunal may, ifit thinks it just and proper to do co after taking into 
account the payingcapadty of the debtor as defined in section 32, allow, for the period mentioned 
in clause (a), interest at a rate not c.xcccding four per cent, per annum simple.” 

s c J— 5 
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We shall now proceed to detail the points that were urged before us by 
learned Counsel for the appellant : (1) The first contention rajsed before us was, . 
that Partab Singh— the representative of the purchaser of the equity of redemp- 
tion— was not a “ debtor ” within section 2 (6), because there was ho contractual 
relationship between him and the displaced creditor i. e. the appellants. The 
argument was broadly on these lines : Section 2 (6) of the Act defined the word - 
‘debt’ and the expression ‘debt’ is .employed in section 2 (9) as also in section 5 (1) 
under which the application giving rise to the appeal was filed. The essence of 
that definition is that it involves a pecuniary liability on the part of the ‘debtor’^, 
enforceable by a creditor. Thus it was urged that a mortgagor under a purely 
usufructuary mortgage where there was no personal covenant to repay the loan, 
could not be said to be a debtor and the amount secured under such a mortgage 
could not therefore be a “ debt ” within the definition. The position of a purcha- 
ser of the equity of redemption vis-a-vis the mortgagee was, learned Counsel urged,' . 
similar. He further urged that the fact in the case of a purchaser of the equity of 
redemption, even if the mortgagee could bring a suit for the recovery of the 
mortgage-money and in enforcement of that liability the mortgaged property could 
be sold was not sufficient to make him a debtor as according to him the absence 
of a personal liability to discharge the obligation out of his other property not 
under mortgage was the essence of a debtor and creditor relationship under the 
definition. In support of this submission learned Counsel referred us to two 
decisions one of the Lahore High Court in Lachhman Singh v. Natha Singh and 
others'^ and the other of the Bombay High Court in Manubhai Mahijibhai Patel and 
others V. Trikamlal Laxmidas and others-. Lachhman Singh v. Natha Singh and others'^ 
turned on the meaning of the expression ‘debt’ in the Punjab Relief of Indebted- 
ness Act (VIl of 1934) and it was held that the amount secured by a pure 
usufructuary mortgage which neither stipulated for the personal liability of the ' 
obligor to pay, nor conferred on the obligee the right to recover the amount by 
the coercive machinery of law, could not be called a ‘ debt ’ in that the essence of 
the concept of ‘ debt ’ consisted in the personal liability of the obligor which the 
obligee was entitled to enforce by action. This decision, even apart from the 
terms of section 16 of the Act which in terms includes an usufructuary mortgage 
in the category of “ a debt ” for the purposes of the Act, affords little assistance 
to the appellant before us, because the mortgage of 1933 in favour of the appellant 
contains a covenant on the part of the mortgagor to repay the debt after 10 years 
and in consequence the mortgagee was entitled to file a suit for the recovery of 
his debt and realise it from the sale of the mortgaged property and also obtain a' 
personal decree under Order 34, rule 6 against the mortgagor — Sham Singh — 
though he might not be entitled to a personal decree against the purchaser of the 
equity of redemption. The other decision of the Bombay High Court dealt with 
the construction of the Bombay Agricultural Debtors’ Relief Act and the Head-,*, 
note specifies the point decided as being that in the absence of an agreement 
making a mortgagor personally liable to the mortgagee, a purchaser of the equity 
of redemption was not entitled to apply under section 4 of that Act for the adjust- 
ment of the mortgage debt, inasmuch as such a mortgage debt was not “hisdebt”.,- 
within the meantng of section 4. This extract sufficiently shows that the decision 
turned wholly upon the definitions contained in the enactment before the Court 
and could not be called in aid as laying down any general propositions of 
universal application. On the other hand, there is a decision of the High Court 
of the Punjab in Lahori Lai and others v. Kasturi Lai and others’^ in which the Bench 
held that a debt as defined in section 2(6) of the Act now under consideration was ' 
not limited to personal liabilities only. 

consider that the Act has not left the meaning of the expression 
debt where such debt is secured by a mort gage including an usufructuary 

1. I. L.R. (1941) Lah 71. ~ ~ ^ 

2. I.L.R. (1938) Bom. 1429. 

3. 58P.L.R.331. 


11] , NAUNIHAL KISHAN v, PARTAB SINGH {Rajagopak Ayyangar, J.). 35 

mortgage, in any manner of doubt, but on the other hand by making specific 
provision therefor, has put beyond the pale of argument that these are “debts” 
which could be scaled down under it. We have already extracted section 16 of the 
Act which contains the provision for adjustment of debts where these are 
secured by mortgage on immovable property. As the property which is the 
security for the mortgagee is situate in West Pakistan sub-section (1) applies which 
aifords the creditor an option either to retain the security or to be treated as an 
unsecured creditor. It is common ground that the appellant desired to retain 
the security. Sub-section (2) therefore comes into play and enables the creditor to 
move the Tribunal for a declaration regarding the amount due to him in respect 
of that mortgage. In the present case the debtor himself having made the 
application under section 5, there was no need for any application by the creditor. 
The reliefs which a creditor might obtain in case of his election to retain the 
security ate set out in sub-sections (3) and (4), the former being applicable to simple 
mortgages and the latter where the mortgage is usufructuary i. e., with posses- 
sion. Sub-section (4) which is relevant to the mortgage debt involved in this 
appeal runs : 

“(4), Notwithstanding anything contained in this section, where a debt is secured 
■by mortgage of agricultural lands belonging to a displaced person in West Pakistan and the 
mortgage was with possession, the mortgagee shall, if he has been allotted lands in India 
in lieu of the lands of which he was in possession in West Pakistan, be entitled to continue 
in possession of the lands so allotted until the debt is satisfied from the usufruct of the 
lands or is redeemed by the debtor 

Provided that in either case the amount of the debt shall be only that amount as bears 
to the total debt the same proportion as the value of the lands allotted to the creditor in 
India bears to the value of the lands left behind by him in West Pakistan and to that extent 
the debt shall be deemed to have been reduced’’. 

It was not disputed that the debt due to the appellant was secured by a 
mortgage of agricultural lands and that those lands belonged to a displaced per- 
son from West Pakistan. It was also common ground that the mortgage in 
favour of the appellant was with possession. It ought to be mentioned that it 
was by virtue of provisions on the lines of the opening words of sub-section (4) con- 
tained in the rules and executive orders which were in force in 1950, that the 
appellant was put in possession of the 37. 4 and 14. 5 standard acres belonging 
respectively to Partab Singh and Sham Singh. It is therefore very difficult to 
appreciate the argument urged on behalf of the appellant that the provisions 
of sub-section (4) of section 16 are not attracted to the present case. In the first 
place the words “and the mortgage is with possession” are perfectly general and 
therefore apt and comprehensive enough to include not merely usufructuary 
mortgages in which there is a personal covenant on the part of the mortgagor 
to repay the debt, but also what arc usually termed “pure” usufructuary mort- 
gages containing no such personal covenant. There is therefore no scope for the 
argument based on the analogy of other enactments in which the word ‘debt’ 
has been construed as indicating the necessity for a personal liability or an obli- 
gation to repay on the part of the debtor. Having regard to the terms of 
section 16 (4) the security being by way of usufructuary mortgage and the right 
of a debtor to redeem are sufficient to enable the beneficient provisions of the sec- 
tion being attracted. It is only necessary to add that what might have been 
apparent from what we have said earlier, viz., (I) that the point based upon the 
definition of a ‘debt’ in section 2 (6) is wholly inapplicable to the case of Sham 
Singh since the motgage itself contained a personal covenant and (2) that even in 
regard to Partab Singh, the other applicant, the contention has a very limited 
application since having regard to the personal covenant the mortgagee had a 
right to sue for the enforcement of his mortgage and recover tlie money from 
the sale of the mortgaged property. So that apart even from the terms of 
section 16 (4) the liability under the mortgage in favour of the appellant would 
squarely fall within the definition in section 2 (6). The matter is, however, put 
beyond the range of controversy by the specific provision in regard to all 
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usufructuary mortgages by section 16 (4) of the Act. In this connection we might 
refer to the decision of this Court in Rajkumari Kaushalya Devi v. Bawa Privna 
Singh and another' where it was ruled that a mortgage-debt was within the defi- 
nition of the word ‘debt’ in section 2 (6) of the Act, No doubt, that case was not 
concerned with the distinction between cases where the creditor has a right 
to proceed personally against the debtor and cases where he has not, as in the 
case of a pure usufructuary mortgage, but the decision is useful as indicating that 
the expression ‘ pecuniary liability ’ in section 2 (6) has to be understood not in 
isolation but with reference to other provisions of the Act and particularly section 
16. We are therefore clearly of the opinion that every usufructuary mortgage,'^' 
whatever its nature, is within the definition of ‘debt’ under the Act for the 
purpose of scaling down under section 16 and that it is wholly immaterial whether 
or not the creditor is entitled to proceed personally against the debtor and recover 
the amount of the mortgage, 

(2) The next contention urged by the learned Counsel has less 
substance than the one we have just disposed of. It was said that the liability 
under a mortgage debt could be scaled down and adjusted under the Act only in 
a suit for redemption filed by the creditor and that it was incompetent for a 
debtor to invoke the jurisdiction of the Tribunal to effect the scaling down and 
adjustment by an application under section 5. We do not consider that this 
argument merits serious consideration. Section 5 (1) of the Act which we have 
extracted enables a “ debtor ” to make an application to the Tribunal for the 
adjustment of his debts. In view of what we have stated earlier the amount due 
on or secured by the mortgage is a “ debt ” within the meaning of section 5 to 
settle which an application could be filed and the debt ' being a secured debt 
answering to the description contained in the main part of section 16 (4), the 
applicants were entitled to have an adjustment in terms of that specified in the 
Proviso to that section. Though this point about the iocus standi of the respon- 
dent-debtors to file the application has been persisted in by the appellants at 
every stage of these proceedings, we consider that there is no merit in it and it has 
to be rejected on the plain terms of section 5 read with section 16. 

(3) The third and last objection urged by the learned Counsel turns on the 
language of the Proviso to section 16 (4) which we shall extract once again ; 

“Provided that in either case the amount of the debt shall be only that amount as bears- 
to the total debt the same proportion as the value of the lands allotted to the creditor in 
India bears to the value of the lands left behind him in the West Pakistan and to that extent 
the debt shall be deemed to have been reduced.” 

Learned Counsel pointed out that the scaling down effected in the present case 
was on the following basis. The total mortgage-debt under the mortgage deed, 
was computed at Rs. 51,700 calculating interest as permitted by the relevant., 
statutory provisions and taking into accounts section 29 which we have already ' 
extracted. The correctness of this figure was not disputed. The quarrel of 
learned Counsel was in regard to what follows and that is stated in the order of 
the Tribunal which has been confirmed by the appellate Court in these terms : jc-.- 

“The total mortgaged land now belonging to^ the petitioner (Pertap Singh) and 
respondent No. 5 (Sham Sitigh)has been assessed as 'equivalent to 359 standard acres 14J 
units (329 standard acres 131- units of the petitioner plus 22 standard acres 61 units of the 
respondent No. 5). and in lieu thereof the mortgagors have been given in all 51 standard acres 
9 units (37. 4. to the petitioners and 14.5 to the respondent No. 5). As provided under section 16 
(4) of the Act the amount of the debt payable to respondents 1 to 4 has been reduced in the 
same proportion in which the land has been allotted to the mortgagors. For the land belonging 
to them the mortgage debt amounting to Rs. 51,700 /- when reduced to this proportion comes 
approximately to Rs. 7,420/- 

It is this reduction that learned Counsel complains as not justified by the 
Proviso. The argument is that under the Proviso to section 16 (4) the reduction 
of the debt has to bear the same proportion as “ the value of the lands ” allotted 
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to the creditor in India bears to “ the value of the lands ” left by him in Pakistan. 
“Value”, learned Counsel says, means market value. It is urged that value 
of neither of the lands was computed on that basis but that the Tribunal took 
into account merely the proportion between the two extents or areas i. e., the 
standard acres left in Pakistan compared to the standard acres allotted in India in 
lieu thereof. This contention that the procedure adopted does not accord with 
the requirements of the Proviso has been rejected by all the Courts and, in our 
opinion, correctly. The fallacy in the argument of learned Counsel consists in 
ignoring the fact that in computing the standard acres left by a displaced person 
in Pakistan the rehabilitation authorities arc, under the relevant Rules and 
instructions, directed to take into account the income yield of the two sets of 
lands and thus the “ value ” of the land left behind is reflected in ascertaining 
the “ standard acres ”. Thus though market value in the sense of what a willing 
purchaser would pay for the land left behind was not ascertained— it was 
obviously not practicable to ascertain it — the Rules etc. made sufficient provision 
for such a valuation to be reflected in the computation of the area to be allotted 
instead. The nature of the land left behind— whether it was canal-irrigated, 
well-irrigated, or dry or merely rain-fed — was taken into account and numerical 
factors were prescribed based on these criteria for ascertaining the equivalent of 
those lands in India. It was after such a computation was made that the 7531 
Kanals and odd of land which belonged to the respondents was equated to 359 
and odd standard acres. If therefore 359 standard acres were the equivalent in 
value of the land left behind, regard being had to the circumstances we have 
indicated, there cannot be any complaint that there has been a departure from the 
method of adjustment specified in the Proviso to section 16 (4) when the debt as 
ascertained and computed in accordance with section 29 of the Act and other 
relevant statutory provisions was scaled down under section 16 (4) by multiplying 
it by 511359, or I/7th. We are further of the opinion that when the provision in 
Proviso to section I6 (1) spoke of “ value” it must have had in contemplation the 
value as determined by the procedure for fixing the same under the relevant Rules 
for the computation of equivalents of property of displaced persons left behind in 
Pakistan and the allotment of evacuee property to them in India. There is no 
substance, therefore, in this point either. These were the only points urged 
before us. The appeal fails and is dismissed with costs. 

K. S. Appeal dismissed. 
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ground’ that its provisions impinge upon the other fundamental rights guaranteed by Article 19 
(I), it would be necessary to decide what is the purpose of the Act and its direct eifect. If the 
direct effect of the Act is to impinge upon any other right guaranteed by Article 19 (1 ) its validity 
will have to be tested in the light of the corresponding clauses in Article 19 ; if the effect on the 
said right is indirect or remote then its validity cannot be successfully challenged. 

Sections 3, 4, 5, 6, 8 and 9 of the impungned Act are not open to challenge. Therequire- 
menis of Article 19 (6) (ii) would be satisfied if the working of the monopoly is left either to the 
State onto the officers of the State appointed in that behalf or to the department of the State or 
to persons appointed as agents to carry on the work of the monopoly strictly on behalf of the 
State. In the instant case the agency agreement is invalid in as much as it is wholly inconsistent 
with the requirements of section (3) (1) (c). -f'*'' 

Petition under Article 32 of the Constitution of India for the enforcement of 
fundamental rights. 

G. S. Patliaky Senior Advocate, (C. P. Lai, Advocate, with him), for 
Petitioner. 

M. C. Seialvad, Attorney-General for India, Dinabandhu Sahu, Advocate- 
General, for the State of Orissa and C. B. Agarwala, Senior Advocate, {R. 

H. Dhebar and R. N. Sachthey, Advocates, with them), for Respondent No. 1. 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — In challenging the validity of the Orissa Kendu Leaves 
(Control of Trade) Act 1961 (XXVIII 1961) (hereinafter called the Acticle), this 
petition under Article 32 of the Constitution raises an important question about the 
scope and effect of the provisions of Article 19 (6). The petitioner Akadasi Padhan 
owns about 130 acres of land in village Bettagada, Sub-division Rairakhol in the 
District of Sambalpur, and in about 80 acres of the said land he grows Kendu 
leaves. Kendu leaves are used in the manufacture of bidis ; and so, prior to 
1961, the petitioner used to carry on extensive trade in the sale of Kendu leaves 
by transporting them to various places in and outside the District of Sambalpur. 
But since the Act was passed in 1961 and it came into force on January 3, 1962, 
the State has acquired a monopoly in the trade of Kendu leaves, and that has 
put severe restrictions on the fundamental rights of the petitioner under Articles 
(19) (1) (/) and (g). That, in substance, is the basis of the present petition. 

The petition alleges that, in substance, the Act creates a monopoly in favour 
of certain individuals described as Agents by the relevant provisions of the Act, 
and in that sense, it is a colourable piece of legislation. Under the relevant 
provisions of the Act, three notifications have been issued, and the validity of 
these notifications is also challenged by the petition. The first notification 
published on January 8, 1962 under section 5 of the Act, gives a schedule of the 
Districts; the number of units in which the Districts are divided and the local 
areas covered by the said units. The District of Sambalpur in which the petitionei*" ' 
resides has been divided into five units and the petitioner’s lands fall under units 
2 and 5. On January 10, 1962, applications were called from persons who desired 
to be appointed as Agents of the Government of Orissa for purchase of and trade 
in Kendu leaves, and the notification by which these applications were called for'"" 
made it clear that the Government reserved to itself the right to reject any or all 
applications in respect of any unit without assigning any reason whatsoever. Then 
followed the notification of January 25, 1962, which prescribed the price for the 
Kendu leaves at 50 leaves per naya Paisa. This notification stated that' the Said 
price had been fixed by the State Government in consultation with the Advisory 
Committee appointed under section 4 of the Act. The last notification to which 
reference must be made is the notification which was issued on March 10, 1962, 
making certain corrections in the units of the local areas notified by the notification 
of January 8, 1962. The validity of these notifications is challenged by the peti- 
tioner on the ground that the relevant provisions under which the said notifications 
are issued are invalid, and also on the general ground that the Act in its entirety 
is ultra vires. ; . . 
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The petition has averred that sections 3, 5, 6 and 16 of the Act are invalid 
because they contravene Article 14, but this part of the case has not been argued 
before us. The main attack has been directed generally against the validity of the 
the whole Act and sections 3 and 4 in particular on the ground that they violate 
Article 19 (1) (f) and (g). The relief claimed by the petitioner is that this Court 
may declare that the whole Act is ultra vires and restrain respondent No, 1,- the 
State of Orissa, from giving effect either to the provisions of the impugned notifica- 
tions or to the provisions of the impugned Act. 

The challenge made by the petitioner to the validity of the Act and the 
relevant notifications is met by respondent No. 1 mainly on the ground that the 
Orissa Legislature was competent to pass the Act and that its provisions do 
not contravene Article 19 (1) (/) or (g). It is urged that under Article 19 (6), the 
State Legislature is empowered to create a State monopoly in any trade or business 
and a monopoly thus created cannot be successfully challenged either under Article 
i9(l)(/) or under Article 19 (l)(g). In support of its case that the prices fixed under 
the Act and the scheme of enforcing the State monopoly adopted by the Act are 
reasonable, respondent No. 1 has referred to the previous legislative history in 
respect of Kendu leaves, and has pointed out that the Act was passed in pursuance' 
of the recommendations made by a Taxation Enquiry Committee appointed by 
the State Government in 1959. Besides, it has emphasised that 75% of the Kendu 
leaves produced in the State of Orissa grow in Government lands, and the mono- 
poly created by the Act affects only 25% of the total produce of Kendu leaves 
in the State. The affidavit filed by respondent No. 1 also shows that the 
price fixed in consultation with the Advisory Committee is fair and reason- 
able and would leave a fair margin of profit to the grower of Kendu leaves. It 
is on these rival contentions that the validity of the Act as well as the notifications 
has to be considered in the present petition. 

Before referring to the relevant provisions of the Act, it would be 
relevant to refer to the legislative background in respect of Kendu leaves. 
In 1949, the Government of Orissa had passed an Order in exercise of its 
powers conferred on it by sub-section (1) of section 3 of the Orissa Essential 
Articles Control and Requisitioning (Temporary Powers) Act, 1947. This Order 
was called the Orissa Kendu Leaves (Control and Distribution) Order, 1949. 
The broad scheme of this Order was that the area in the State was divid- 
ed into units, and licences were issued to persons who were enittled to 
trade in Kendu leaves. The District Magistrate fixed the minimum rate 
from time to time and the Order provided that the licensees were bound 
to purchase Kendu leaves • from the pluckers or owners of private trees 
and forests at rates not below the minimum prescribed. In other words, 
the trade of Kendu leaves was entrusted to the licensees who were under an 
obligation to purchase Kendu leaves offered to them at prices not below 
the minimum prescribed by the Order. 

This Order was followed by the Orissa Kendu Leaves Control Order, 
1960, passed under the same provision of the Orissa Act of 1947. The 
licensees were continued under this Order, but some other provisions w’ere 
made, such as the appointment of a Committee for each District to fix 
the minimum price. In other words, the licensing system continued even under 
this latter Order. 

It appears that when there was a change in the Government of 
Orissa, the monopoly created in favour of the licensees was changed over 
to controlled competition, and when the Congress Government came back 
to power, it was faced with the problem that the controlled competition 
introduced by its predecessor had led to a loss in Government revenue. 
That is why, in pursuance of the recommendations made by the Taxation 
Enquiry Committee, the present Act has been passed with the object of 
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creating a State monopoly in the trade of Kendu leaves. It would thus be . 
seen that though the Act creates a State monopoly in the trade of Kendu 
leaves, a kind of monopoly in favour of the licensees had been in operation 
in the State since 1949, except . for a short period when the experiment of 
controlled competition was tried by the Coalition Government which, was 
then in power. ^ 

Let us now examine the broad features of the Act. The Act consists of 20 
sections, and as its Preamble indicates, it was passed because the Legislature 
thought that it was expedient to provide for regulation of trade in Kendu leaves jf,,. -. 
by creation of State monopoly in such trade. Section 2 of the Act defines 
“agent” as meaning an agent appointed under section 8. and “unit” as a unit cons- 
tituted under section 5: “grower of Kendu leaves” means any person who owns 
lands on which Kendu plants grow or who is in possession of such lands under a 
lease or otherwise; and “permit” means a permit issued under section 3. Section 

3 (1) provides that no person other than (a) the Government; (6) an officer of 
Government authorised in that behalf; or (c) an agent in respect of the unit in 
which the leaves have grown; shall purchase or transport Kendu leaves. It is thus 
clear that by imposing restrictions on the purchase or transport of Kendu leaves 
section 3 has created a monopoly. There are two Explanations to section 3 (1) and 
two sub-sections to the said section, but it is unnecessary to refer to them. Section 

4 deals with the fixation of sale price. Section 4 (1) lays down that the price 
at which Kendu leaves shall be purchased shall be fixed by the State Govern- 
ment after consultation wich the Advisory Committee constituted under section 
4 (2). After the price is thus fixed, it has to be published in the Gazette in the 
manner prescribed not later than January 31, and after it is published, the price 
would prevail for the whole of the year and shall not be altered during that period. 

The Proviso to section 4(1) permits different prices to be fixed for different units, 
having regard to the five factors specified in clauses (a) to (e). Clause (a) has 
reference to the prices fixed under any law during the preceding three years in 
respect of the area in question; clause ( 5 ) refers to the quality of the leaves grown 
in the unit; clause (c) to the transport facilities available in the unit; clause (d) to the 
cost of transport; and clause (e) to the general level of wages for unskilled labour 
prevalent in the unit. Section 4 (2) provides that the Advisory Committee 
to be constituted by the Government shall consist of not less than six members 
as will be notified from time to time; and the Proviso to it lays down that not 
more than one-third of such members shall be from amongst persons who are 
growers of Kendu leaves. Under sub-section (3), it is provided that it shall be 
the duty of the Committee to advise Government on such matters as may be 
referred to it by Government; and sub-section (4) prescribes that the business of 
the Committee shall be conducted in such manner and the members shall be 
entitled to such allowances, if any, as may be prescribed. Section 5 allows the- 
constitution of units, and section 6 provides for the opening of depots, publication 
of price list and the hours of business etc. Section 7 (1) imposes an obligation on 
the Government and the authorised oflScer or agent to purchase Kendu leaves 
offered at the price fixed under section 4 in the manner specified by it; under t&e 
Proviso, option is left to the Government or any Ofificer or agent not to purchase 
any leaves which in their opinion are not fit for the purpose of manufacture of 
bidis. Section 7 (2) provides for a remedy to a person aggrieved by the refusal of 
the Government to purchase the Kendu leaves. Section 7 (3) deals with cases where 
leaves offered are suspected to be leaves from the Government forests arid it 
lays down the manner in which such a case should be dealt with. Section 8 
deals with the appointment of agents in respect of different units and it allows 
one person to be appointed for more than one unit. Under section 9, every grower 
of Kendu leaves has to get himself registered in the prescribed manner if the 
quantity of leaves grown by him during the year is likely to exceed ten standard 
maunds. Section 10 authorises the Government or its officer or agent to sell 
or otherwise dispose of Kendu leaves purchased by, them. Section 11 provides 
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for the application of net profits which the State Government may make as a 
result of .'the operation of this Act; .this profit has to be, divided between' the 
different Samitis and . Gram Panchayats as prescribed by the said section.; Sec- 
tion 12 deals with delegation of powers; section 13 confers power of entry, search 
and seizure; section 14 deals .with penalty; section ,15 deals with offences and 
section 16 makes the offences cognizable; section 17 makes savings in respect, of 
acts done in good faith; by section 18, Government is given power to make Rules; 
by section 19, the Orissa Essential Articles Control and Requisitioning (Temporary 
Powers) Act, 1955 is repealed in so far as it relates to Kendu leaves; and section 20 
gives the power to the State Government to remove doubts and difficulties. These 
are the broad features of the Act. , ■ 

. The first contention which has been raised by Mr. Pathak on behalf of the 
petitioner is that the creation of State monopoly an respect of the trade of purchase 
of Kendu leaves contravenes the'., petitioner’s fundamental rights under .Articlel9{l) 
(/) and (g). There has been some controversy before us as to whether the 
petitioner can claim any fundamental right under Article 19 (1) (g). The learned 
Attorney-General contended that the petitioner is merely a grower of Kendu 
leaves and as such, though he may be entitled to say that the restrictions imposed 
by the Act affect his right to dispose of his property under Article 19 (1) (/), he 
cannot claim to be a person whose occupation, tradfc or business has been affected.' 
For the purpose of the present petition, we have, however, decided to proceed on 
the basis that the petitioner is entitled to challenge the validity of the Act both 
under Article 1 9 (I) (/) and Article 19 (1) (g) ; and that makes it necessary to exa- 
mine the argument raised by Mr. Pathak that the creation of the State monopoly 
contravenes Article 19 (i) (g). ' . 

Mr. Pathak suggests that the effect of the amendment made by the 
Constitution (First Amendment) Act, 1951 in Article 19 (6) is not to exempt the law 
passed for creating a State monopoly from the application of the rule prescribed 
by. the first part of Article 19 (6). In other words, he suggests that the effect of thfe 
amendment is, merely to enable the- Slate Legislature to pass a law • creating a 
State monopoly, but that docs not mean that- the said law will stilLnot have to 
be justified on the ground that the restrictions imposed by it are reasonable and 
are in the interests of the general public. On the other hand, the learned 
Attorney-General contends that the object of the amendment was to put the 
monopoly laws beyond the pale of challenge under Article 19 (1) (/) and (g); It 
would thus be noticed that the two rival contentions take’ two extreme positions. 
The petitioner’s argument is that the monopoly law has to be tested in the light of 
Article 19 (6) ; if the test is satisfied then the contravention of Article 19(1) (g) will 
not invalidate the law. On the other hand, the State contends that the monopoly 
law must be deemed to be valid in all its aspects because that was the very 
purpose of making the amendment in Article 19 (6). 

Before proceeding to examine the merits of these contentions, it is relevant 
to recall the genesis of the amendment introduced by the Constitution (First 
Amcndm&nt) Act, 1951. Soon .after the . Constitution came into force, the 
■ impact of socio-economic legislation, passed by the Legislatures in the country in 
pursuance of their welfare policies, on the fundamental rights of the citizens in 
respect of property came to be examined by Courts, and the Articles on which 
the citizens relied were 19 (1) (/) and (g) and 31 respectively. In regard to State 
monopolies, there never was any doubt that as a result of Entry 21 in List III 
both the State and the Union Legislatures were competent to pass laws in regard 
to commcrci.'il and industrial monopolic.s, combines and trusts, so that the 
legislative competence of the Legislatures to create monopolies by legislation 
could not be questioned. But the validity of such legislation came to be chal- 
lenged on the ground that it contravened the citizens’ rights under Article 19 (I) (g). 
As a typical case on the point, we may refer to the decision of the Allahabad 
scj— 6 
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High Court in Mbit Lai and others v. The Government of the State of Uttar Pradesh 
and dthers'. The result of this decision was that a monopoly of transport sought to* 
be created by the U.P! Government in favour of the State-operated Bus Service, 
known as the Government Roadways, was struck down as unconstitutional, 
because it was held that such a monopoly totally deprived the citizens ^.f their 
rights under Article 19 (1) (g). As a result of this decision it was realised by the. 
Legislature that the legislative competence to create monopolies would hot neces- 
sarily make' monopoly law valid if they contravened Article 19 (1). That is why 
Article 19 (6) came to be amended. Incidentally, it may be of interest to i\gtte that 
about the same time, the indpact of legislative enactments in regard to acquisition 
of property on the citizens fundamental rights to property under Article 19 (1) if) 
also came for judicial review and the decisions of Courts in respect of the 
acquisition laws in turn led to the amendment of Article 31 bn two occasions; firstly, 
when the Constitution (First Amendment) Act was passed in 1951 and secondly, 
when the Constitution (Fourth Amendment) Act was passed in 1955. 

. Article 19 (6) as amended reads thus : 

"Nothing in sub-clause {g) of the said clause shall affect the operation of any'existing lawln 
so far as it imposes or prevent the State from making any law imposing ; in the interests of the 
general public, reasonable restrictions on the exercise of the right conferred by the said sub- 
clause, and, in particular, nothing in, the said sub-clause shall affect the operation of any - existing 
law in so far as it relates to, or prevent the State from making any law relating to,— 

d) the professional or technical qualifications necessary for practising any profession of 
carrjiog on any occupation, trade or business, or 

(ii) the carrying on by the State or by a corporation owned or controlled by the State, of 
any trade, business, industry or service, whether to the exclusion, complete or partial, of citizens 
or otherwise.” 

It would be noticed that the amendment provides, inter alia, that nothing 
contained in Article 19 (1) (g) Will prevent the State from making any law relating 
to the carrying on by the State of any trade, business, industry or service, whe- 
ther to the exclusion, complete or partial, of citizens or otherwise ; and this clearly 
means that the State may make a law in respect of any trade, business, industry, 
or service whereby complete monopoly could be created by which citizens are 
wholly excluded from the trade, business, industry or service in question ; or a 
law may be passed whereby citizens are partially excluded from such trade, 
business, industry or service ; and a law relating to the carrying on of the business 
either to the complete or partial exclusion of citizens will not be affected because 
it contravenes Article 19 (1) (g). The question which arises for our decision is ; 
what exactly is the scope and effect of this provision 7 

In attempting to construe Article 19 (6), it must be borne in mind that a literal 
construction may not be quite appropriate. The task of construing Tml^rtant 
constitutional provisions like Article 19 (6) cannot always be accomplished by 
treating the said problem as a mere exercise in grammar. In interpreting such a 
provision, it is essential to bear in mind the political or the economic phil^opfay 
underlying the provisions in question, and that would necessarily itfvolvc the 
adoption of a liberal and not a literal and mechanical approach to the problem. 
With the rise of the philosophy of Socialism, the doctrine of State ownership has 
been often discussed by political and economic thinkers. Broadly speaking, this dis- 
cussion discloses a difference in approach. To the Socialist, nationalisation or State 
ownership is a matter of principle and its justification is the general notion of 
social welfare. To the Rationalist, nationalisation or State ownership is a matter 
of. expediency dominated by considerations of economic efiSciency and increased 
output of production. This latter view supported nationalisation only when it 
appeared clear that State ownership would be more efficient, more economical and 
more productive. The former approach was not very much influenced by these 
considerations, and treated it as a matter of principle that all important and 

! r- : ^ ; 
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nation-building industries should come under State control. The first approach 
is doctrinaire, while the second is pragmatic. The first proceeds on the general 
ground that all national wealth and means of producing it should come under 
national control, whilst the second supports nationalisation only on grounds of 
efficiency and increased output. 

The amendment made by the Legislature in Article 19 (6) shows that accord- 
ing to the Legislature, a law relating to the creation of State monopoly should be 
presumed to be in the interests of the general public. Article 19 (6) (ii) clearly 
shows that there is no limit placed on the power of the State in respect of the 
creation of State monopoly. The width of the power conferred on the State 
can be easily assessed if we look at the words used in the clause which cover trade, 
business, industry or service. It is true that the State may, according to the exi- 
gencies of the case and consistently with the requirements of any trade, business, 
industry or service, exclude the citizens either wholly or partially. In other words, 
the theory underlying the amendment in so far as it relates to the concept of State 
monopoly, does not appear to be based on the pragmatic approach, but on the 
doctrinaire approach which Socialism accepts. That is why we feel no difficulty 
in rejecting Mr. Pathak’s argument that the creation of a State monopoly must be 
justified by showing that the restrictions imposed by it are reasonable and are in 
the interests of the general public. In our opinion, the amendment clearly indi- 
cates that State monopoly in respect of any trade or business must be presumed 
to be reasonable and in the interests of the general public, so far as Article 19 (I) 
(g) is concerned. 

The amendment made in Article 19 (6) shows that it is open to the State to 
make laws for creating State monopolies, either partial or complete, in respect of 
any trade, busines, industry or service. The State may enter trade as a monopolist 
either for administrative reasons, or with the object of mitigating the evils 
flowing from competition, or with a view to regulate prices, or improve the quality 
of goods, or even for the purpose of making profits in order to enrich the State 
Exchequer. The Gonstitution-makers had apparently assumed that the State 
monopolies or schemes of nationalisation would fall under, and be protected by 
Article 19 (6) as it originally stood; but when judicial decisions rendered the said 
assumption invalid, it was thought necessary to clarify the intention of the Constitu- 
tion by making the amendment. It is because the amendment was thus made for pur- 
poses of clarification that it begins with the words “in particular ”. These words 
indicate that restrictions imposed on the fundamental rights guaranteed by Article 
19(l)(g) which are reasonable and which are in the interests of the general public, 
are saved by Article 19 (6) as it originally stood ; the subject-matter covered by 
the said provision being justiciable, and the amendment adds that the State mono- 
polies or nationalisation schemes, which may be Introduced by legislation, are an 
illustration of reasonable restrictions imposed In the interests of the general public 
and must be treated as such. That is why the question about the validity of the 
laws covered by the amendment is no longer left to be tried in Courts. This brings 
out the doctrinaire approach adopted by the amendment in respect of a State 
monopoly as such. 

This conclusion, however, still leaves two somewhat difficult questions to be 
decided ; what does “ a law relating to ” a monopoly used in the amendment 
mean 7 and what is the effect of the amendment on the other provisions of Article 
19(1)7 The Attorney-General contends that the effect of the amendment Is that 
whenever any law is passed creating a State monopoly, it will not have to stand 
the test of reasonableness prescribed by the first part of Article 19 (6) and its 
reasonableness or validity cannot be examined under any other provision of 
Article 19 (1). Taking the present Act, he urges that if the State monopoly is 
protected by the amendment of Article 19 (6), all the relevant provisions made 
by the Act in giving effect to the said monopoly arc also equally protected and 
the petitioners cannot be heard to challenge their validity on any ground. What 
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is protected by the amendment .must be held . to be constitutionally ,, valid, without 
bdipg "tested by any other; provisions’ bf Artide That, ihsubstance; is the 

position taken by the learned Atiorney-Geheral, , , V. ; .. 

In dealing with the question about.the precise denotation of the clause “ a law 
relating to ”, it is necessary to bear in mind that this clause occurs in Article 19 (6) 
which, is in a sense, an exception to the main provision of Article 19 (1) (g). 
Laws protected by Article 19(6) are regarded: as valid even though they impinge, 
upon the fundamental right guaranteed under Article 19 (1) (g). , That is' the effect 
of the scheme contained in , Article .19, (1). read with clauses (2) to (6) of the 
said Article. That being so,: it would-be unreasonable to place upon the relevant . 
clause an unduly wide and -liberal construction. . “A law relating -to "a State 
monopoly cannot, in the context, include all the provisions-contained in the said 
law., whether they have direct -relation with the creation of the monopoly or not. 
In our opinion, the said expression should be construed to mean thedaw relating 
to. the monopoly. in its absolutely essential features., -If a- law is passed creating 
a State monopoly, the Court should enquire what are the provisions of the said 
law .which are basically; and essentially necessary for creating : the State mono- 
poly. . It is only those essential and basic provisions which are protected by the 
latter part of Article 19 (6). If there are- other provisions 'made by the Act which 
are subsidiary, incidental, or -helpful to the operation of the monopoly,' they do 
not fall under the said part and their validity must be judged tinder the' first 
part of Article 19(6)- In other words, the effect of -the amendment made in Article 19 
(6) is to protect the law relating- to the creation of monopoly and 'that mean's that 
it is only the provisions of the law which are integrally and essentially' connected 
with the creation of the monopoly that are protectedi The rest of the provisions 
which may be incidental do not fall under the latter part of Article 19,(6) and would 
inevitably have' to satisfy the test of the first part'of Article 19 (6). ' . , " . ' 

The next question to consider is: what is the effect ,6f the amendment .on 
the other fundamental rights guaranteed by; Article 19 0)7 It'isilikely that'a law 
creating ; a State' monopoly may,' in some cases, affect a citizen’s rights undei 
Article 1^ (1)(/) because such a lavy may impinge upon the citizen’s right to disp,6sf 
of property. Is thc'lcarned Attorney-General right when he, , contends ;'that,lawi 
protected by the latter part of Article 19 (6) cannot be tested in .the, light of th( 
otherTuridamental fights guaranteed by Article 19 (1)? The answer to this, questioi 
would depend' upon the nature of the law under, scrutiny Thefe.'if no '.doub 
that the several rights guaranteed by the 7 sub-clauses of Article 19 (lydre separati 
arid distinct fundamental fights and they can be regulated only if the-provisiori 
contained in clauses (2) to (6) are respectively satisfied. But in dealing with ’ th 
question as to the effect of a law which seeks to regulate the fundamental righ 
guaranteed by Article 19 (1) (g) on thecitizen’s right guaranteed by Article 19 (!)(/), i 
will be necessary to distinguish between the ' direct purpose of .the Act aud it 
indirect - or incidental effect. If the’ legislation seeks directly to control the citi 
zen’s' right under Article 19 (0(g), its validity has 'to be tested in the light of th 
provisions contairied’ in. Arlicleig (6);,and if such a legislation, as for instance, a' lai 
creating a, State monopoly, indirectly or incidentally affects a citizen’s right underan 
other clause of Af ticleI9 (l) 'as for instance, Article 19 (1) (/), that will not mtroduc 
any infirmity in the Act itself. As was observed by Kania, C. J., in A^'K. Go'pala 
V. 7hc State of Afadras^, if there is a legislation directly, attempting to control 
citizen s freedoth of speech or expression, of his right to assemble peaceably an 
without arms, etc.', the question .whether .thatTegislation is saved by the relcvai 
clause of Article 19 will arise. If, however, the legislation is not directly in respectc 
any of these subjects,, but as a, result of'the operation of other legislation, for ini 
tance for punitive or preventive detention, his right under any of these sub-olaus( 
IS abridged, the question .of the apjjlication. of Article 19 does notarise. The tn 
approach is qnly to consider the .directness of the legislation and not what will t 
the result of the detention bthef.yvise valid.-ony he mode of the detenue’s life. - • . 

,v' ;\::lv,.(i95d)'s.cj. mloMO) (i^0)s.c.R;88at'p. ibi.;';:.;;. ^ 
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, , Tlicse observations were subsequently adopted by Patanjali Sastri, J., inRam 
Singh and others v. The State of Delhi and another^, who added that in Gopalan’s 
c^c' the majority view was that a laSv which authorises deprivation of personal 
liberty did not fall within the purview, of Article 19 and its validity was not to, be 
judged by' the criteria indicated in that Article but depended on its complaints 
with tlic requirements of Articles 21 and, 22, arid since section 3 satisfied those re- 
quirements, it was constitutional. 

The same view has been accepted by this Court in Express Newspapers [Private), 
Lid. and another v. The Union of India and others^, as well as in The Stale of Bombay v. 
R.M.D Chamarbaugwala^. Therefore, in dealing with the attack against the validity 
of a law creating State monopoly on the ground that its provisions impinge upon the 
other fundamental rights guaranteed by Article 19 (i), it would be necessary to 
decide what is the purpose of tire Act and its direct effect. If the direct effect of the 
Act is to impinge upon any other right guaranteed by Article 19 (i), its validity 
will have to be tested in the light of the corresponding clauses in Article 19; if the 
effect on the said right is indirect or remote, then its validity cannot be successfully 
challenged. , 

It will be recalled that clause (6) is co-rclated to the fundamental right guaran- 
teed under Article 19 (i) (g) as other clauses arc co-rclatcd to the other fundamental 
rights guaranteed by Article 19 (i) (a) to (/), and so, the protection afforded by the 
said clause would be available to the impugned statute only in resisting thc.contcn- 
tion tliat it violates the fundamental right guaranteed under Article 19 (i) (g).- If 
the statute, in substance affects any otlier riglit not indirectly, but directly, the pro- 
tection of clause 19 (6) will not avail and it will have to be sustained by reference to 
the requirements ofthc corresponding clauses in Article 19. The position, therefore, 
is that a law creating a State monopoly in the narrow and limited sense to which 
we have already referred would be valid under the latter part of Article 19 (6), 
and if it indirectly impinges on any other right, its validity cannot be challenged on 
that ground. If the said law contains odicr incidental provisions which are not 
essential and do not constitute an integral part of the monopoly created by it, tlic 
validity of those provisions will have to be tested under the first part of Article 19 (6), 
and if they directly impinge on any otlicr fundarhcntal right guaranteed by Article 
19 (1), the validity of the said clauses will have to be tested by reference to the corres- 
ponding clauses of Article 19. It is obvious that if the validity of the said provisions 
has to be tested under the first part of Article 19 (6) as well as Article 19 (5), the 
position tvould be the same because for all practical purposes, the tests prescribed 
by tire said Uvq clauses arc the ^ame. In our opinion, this approach introduces a 
harmony in respect of the several provisions of Article 19 and avoids a conflict bet- 
ween them. 

, In this connection, it is necessary to add that in a large majority of cases where 
State monopoly is created by statute, no conflict would really arise, e.g., where under 
State monopoly,, the State purchases raw material in the open market and manu- 
factures finished goods, -tlicrc would hardly be an occasion for tl\c infringement of 
the citizen’s right under Article ig (1) (/). Take, for instance, the State monopoly 
in respect of road transport or air transport ; a law relating to such a monopoly 
would not normally infringe the citizen’s fundamental right under Article ig (i ),(/)• 
Similarly, a State monopoly to rnanqfacturc steel, armaments, or transport vchidcs, 
or railway engines and coaches, may, be provided for by, law which would normally 
not impinge on Article tg (1) (/). If the law creating such monopoliw however, 
were to make incidental provisions directly impinging on the citizens’ rights rmder 
Article tg, (') (/), that would be another matter. 

\Vhat provisions of the imputed statute arc essential for the creation of tlic mon- 
p 61 y, would always be a question of fact- The essential attributes of tlic law creat- 
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ing a monopoly will vary with the nature of the trade or business in which the mono- 
poly is created ; they will depend upon the nature of the commodity, the nature of 
commerce in which it is involved and several other circumstances. In the present 
case, the State monopoly has been created in respect of Kendu leaves, and the main 
point of dispute between the parties is about the fixation of purchase price which 
has been provided for by section 4. Mr. Pathak contends that the fixation of purchase 
price is not essential for the creation of monopoly, whereas the learned Attorney- 
General argues that monopoly could not have functioned without the fixation of 
such price. We arc not prepared to accept the argument that the fixation of pur- 
chase price in the context of the present Act was an essential feature of the mono^ly . 
It may be that the fixing of the said price has been provided for by section 4 in the 
interests of growers of Kendu leaves themselves, but that is a matter which would be 
relevant in considering the reasonableness of the restriction imposed by the section. 
But take a hypothetical case where in creating a State monopoly for purchasing a 
commodity like Kendu leaves, the law prescribes a purchase price at unreasonably 
low rate, that cannot be said to be an essential part of the State monopoly as such, 
and its reasonableness will have to be tested under Article 19 (i) (6). On the facts 
of this case and in the light of the commodity in respect of which monopoly is created, 
it seems difiicult to hold that the State monopoly could not have functioned with- 
out fixing the purchase price. We are not suggesting that fixing prices would never 
be an essential part of the creation of State monopoly though, prima facie, it seems 
doubtful whether fixing purchase price can properly form an integral part of State 
monopoly ; what we are holding in the present case is that having regard to the 
scheme of the State monopoly envisaged by the Act, section 4 cannot be said to be 
such an essential part of the said monopoly as to fall within the expression “ law 
relating to” under Article 19 (6). Therefore, we arc satisfied that the validity of 
section 4 must be tested in the light of the first part of Article 19 (6) so far as th e 
petitioner’s rights under Article 19 (i) (g) are concerned, and under Article 19 (5) 
so far as his rights under Article 19 (i) (/) arc concerned. 

Thus considered, there can be no difficulty in upholding the validity of section 4 * 
As we have just indicated, if the Legislature had allowed the State monopoly to ope- 
rate without fixing the prices, it would have meant hardship to the growers and undue 
advantage to the State. If the ordinary law of demand and supply was allowed to 
govern the prices, in all probability the said prices would have worked adversely to 
the intcr«ts of the growers and to the benefit of the State in the case of perishable 
commodities like Kendu leaves. That is why the Legislature has deliberately pro- 
vided for the fixation of prices and prescribed the machinery in that behalf. It 
is true that the prices fixed arc not the minimum prices; but the fixing of minimum 
prices would have served no useful purpose when a State monopoly was being created 
and so, prices which ^n be regarded as fair arc intended to be fixed by section 4- 
A representative Advisory Committee has to be appointed and it is in consultation 
with the advice of the said Committee that prices have to be fixed. In fact, the 
present prices have been fixed according to the recommendations made by the said 
Committee. Thus, it is clear that the object of fixing the prices was to help the 
growers to realise a fair price. It is nobody’s case that the prices are unduly low or 
c^parc unfavourably with prices prevailing in the locality in the previous years. 
Tnerefore, we feel no hesitation in holding that restrictions in regard to the fixing 
of price prescribed by section 4 are reasonable and in the interests of the general 
public both under Article 19(5) and Article 1 9 (6) . The result is that the challenge 
to the validity of section 4 fails. 


At this stage, we may refer to four decisions of this Court in which the question 
S constroetion oLArticlc 19 (6) has been incidentally considered. In 
Saghr ^hmed v. The Stale of U.P. and others'^, this Court was called upon to consider 
relevant provisions of the U. P. Road Transport Act (II of 
951) and the question had to be decided in the light of Article 19 (6) as it stood bc> 
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fore the amendment. . But at the time when tlie judgment of this Court was pro- 
nounced, the. Amendment Act had been passed, and Mukherjea, J.,who spoke for 
the Court referred to this amendment incidentally. “ The result of the amend- 
ment ”, observed the learned Judge, 

“ is that the Slate ivould not have to justify such action as reasonable at ail in a Court of 
law and no objection could be taken to it on the ground that it is an infringement of the right 
guaranteed under Article 19 (1) (g) of the Constitution. _ It isguitetrue that if the present statute 
was passed after the coming into force ofthc new clause in Article 19 (6) of the Constitution, the 
question of reasonableness would not have arisen at all and the appeliant's case on this point, at 
any rate, would have been unarguable.” (page 727). 

While appreciating the effect of these observations, however, we have to bear in 
mind the fact that the effect of the amendment did not really fall to be consi- 
dered and the impact of the amendment in Article ig (6) on the right under 
Article ig (i) (j) has not been noticed. 

In TheParbhani Transport Co-operative Society, Ltd, v. The Regional Transport Autho- 
rity, Aurangabad and others^, this Court has observed that Article jg (6) by providing 
that nothing in Article ig (i) (g) shall affect the application of any existing law in 
so far as it relates to, or prevent the State from making any law relating to the carry- 
ing on by the State of any trade, business, industry or service, whether to the exclu- 
sion, complete or partial, of citizens or otherwise, would seem to indicate that the 
State may carry on any business either as a monopoly, complete or partial, or in 
competition with any citizen and that would not have the effect of infringing any 
fundamental rights of such citizen. It is true that the last part of the statement refers 
to any fundamental rights of the citizen, but that, in the context, cannot be taken 
to mean a decision that a right under Article ig (i) (/) would necessarily fall tvithin 
the scope of the said observation. 

In Dosa Salyanarayanamurlhy etc. v. The Andhra Pradesh State Road Transport Cor- 
porations this Court has observed that sub-clause (ii) of Article ig (6) is couched in 
very wide terms. Under it, the State can make laws for carrying on a business or 

service to the exclusion, complete or partial, of citizens or otherwise 

There are, therefore, no limitations on the State’s power to make laws conferring 
monopoly on it in respect of an area, and person or persons to be excluded, 
(page 64g). 

To the same effect arc the relevant observations made by this Court in the 
case of H.C. Narayanappa and others v. The State of Mysore and others^. 

We must now examine the validity of the argument urged by Mr. Pathak that 
the Act is bad because it seeks to create a monopoly in favour of individual citizens 
described by the Act as ‘ agents For deciding this question, we must revert once 
again to tlic amendment made in Article ig (6). The argument is that though 
the State is empowered to create State monopoly by laws the trade, in respect of 
which the monopoly is sought to be created must be carried on by the State or by a 
corporation owned or controlled by the State. There can be no doubt tliat though 
tlic power to create monopoly is conferred on the Legislatures in very wide terms 
and it can be created in respect of any trade, business, industry or service, there is a 
limitation imposed at the same time and that limitation is implicit in the concept 
of State monopoly itself. If a State monopoly is created, the State must carry on 
tlic trade, or the State may carry it on by a corporation owned or controlled by it. 
Tlius far, there is no difficulty. Mr. Pathak, however, contends that the State can- 
not appoint any agents in carrying on the State monopoly, whereas the learned 
Attorney-General urges tliat the State is entitled not only to carry on the trade by 
itself or by its officers serving in its Departments, but also by agents appointed by it 
in that behalf ; and in support of his argument that agents can be appointed, the 
learned Attorney-General suggests that persons who can be treated as agents in 
a commercial sense can be validly appointed by the State in working out its mono- 
poly. We arc not inclined to accept cither the' narrow construction pressed by 


48 


the supreme 


'JOURKAL. 


[1964 


Mr. Pathak, orthe broad construction suggested by the learned Attorney-General, ■ It 
seems to lis that when the State carries on any trade, business or industry, it must 
inevitably carry it on either dcpartmchtally or through its officers appomted in that 
behalf. In the very nature of things, the. State, as such, cannot function with- 
out'tlie help ‘of its servants or employees' and that inevitably Introduce . the concept 
of agency in a narrow and , .limited sense.' If the. State cannot act without the aid 
and assistance of its employees or servants, it would be difficult to exclude the con- 
cept of agency altogether. Just as the State can appoint a public officer to carry on 
the trade or its business, so can it appoint an ageiit to carry on the trade on its behalf. , 
Nonnally and ordinarily, the trade should be carried on departmcntally or with the 
assistance of public servants appointed in that behalf. But there may be some trades 
or businesses in which it would be inexpedient to undertake the work of trade or 
business departmcntally or with the assistance of State servants. In such cases, 
it would be open to the State to employ the services of agents, provfficd the agents 
work on behalf of the State and not for themselves. Take the case of Kendu leaves 
\vith which we are concerned in the present proceedings. These leaves arc not culti- 
vated but grow in forests and they arc plucked during 3 to 4 months every year, so 
tha t the trade of purchasing and selling them is confined generally to the said period. 
In such a case, it may not be expedient for the State always to appoint Government 
servants to operate the Slate monopoly, and agency would be more convenient, 
appropriate and expedient. Thus considered, it is only persons who can be called 
agents in the strict and narrow sense to whom the working of the State monopoly can 
be legitimately left by the State. If the agent acquired a personal interest in the 
working of the monopoly, ceases to be accountable to the principal at evey smge, 
is not able to bind the principal by his acts, or if there arc any other terms of the 
agency which indicated that the trade or business is not carried on solely on behalf 
of the State but at least partially on behalf of the individual concerned, that would 
fall outside Article 19 (6) (ii). Therefore, in our opinion, if a law is passed creating 
a State monopoly and the working of the monopoly is left either to the State or .to the 
Officers of the State appointed in that behalf, or to thcDepartment of the State, or 
to persons appointed as agents to carry on the work of the monopoly strictly on behalf 
of the State, that would satisfy the requirements of Article 19 (6) (ii). In other 
Words, the limitations imposed by the requirement that the trade must be carried on 
by the State or by a corporation owned or controlled by the State cannot be widened 
and must be strictly construed and agency can be permitted only in respect of trades 
or businesses where it appears to be inevitable and where it works wiffiin the well- 
recognised limits of agency. Whether or not the operation of State monopoly 
has been entrusted to an agent of this type, will have to be tried as a question of 
fact in each case. The relationship of agency must be proved in substance, and in 
deciding the question, the nature of the agreement, the circumstances under which 
the agreement was made’ and the terms of the agreement will have to be carefully 
fcxainined. It is not the form', but the substance that will decide the issue. Thus 
considered, we do not think that section 3 is open to any challenge. ■ Section 3 
allows either the Gbvernrhent or an Officer of the Govcmmeiit authorised in that 
behalf or an agent in respect of the unit in which the leaves have grown, to purchase 
or transport Kendu leaves. We arc satiffied that the two categories of persons 
spTCified in clauses {b) and (c) arc intended to work as agents of the^Govemment. 
and all [hmr acuohs and their dealings in pursuance of the provisions of the 
Act would be actions and dealings on behalf of the Gdverriment arid for .the benefit 

contention that the persons specified in clauses, 
( ) and (c) are intended by the Act to work on their own account seems to us to be 
mcOTSistcnt with the. obj ect of the section ‘and the plain meaning of the wor.ds used 
in the relevant clauses. c wish to make it, clear that we uphold the validity of 

In clauscs '(6) add (c) of the said section haW' 

been added merely for clarification and are not intended to and do not include 

have been .outside the provision of section's if 

wluVb •.■?f section 3 is„valid; then section 8 

Inch authorises the appointment of agents nlust also be held to be valid: ' 
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In the petition, the validity of sections 5, 6 and g was challenged on tlic ground 
that they contravene Article, 14. But as we have already, mentioned, no contention 
has been urged b^forc'us in support of the plea that' Article 14 has been contravened 
by any section of the' Act. Tire petition further avers that tire Act was a colourable 
piece of legislation, but that argument really proceeded on the basis’ whether the 
agreement entered into by the State Government with the agen^ to which we shall 
presently refer correctly represents the effect' of sections 3 arid 8 of the Act, So far 
as the Act is concerned, the two sections which v/crc seriously challenged were 
sections 3 and 4, and as we have already held, the provisions iri drese two sections 
are not shown to be invalid ; and so, the argument that the Act is colourable, has 
no substance. The notifications which were impugned have also been issued 
under the relevant provisions of the Act and their validity also cannot be effectively 
challenged once we reach the conclusion that the Act is good and valid. 'We have 
already observed that the petitioner has not specifically and clearly alleged that the 
price actually fixed vmder section 4 is grossly unfair and as such, contravenes his 
rights under Article ig (i) (/). No evidence has been adduced before us to show 
that the price is even unreasonable. On the other hand, the counter affidavit 
filed by respondent No. i would seem to show tliat the price has been fixed in accord- 
ance with the recommendations made by the Advisory Committee and it docs not 
compare unfavourably with the prices prevailing in the past in this locality in res- 
pect of Kendu leaves. Therefore, the main grounds on which the petitioner came 
to this Court to challenge tlie validity of tltc Act fail. 

There arc however, two other points which have been urged before us and 
on which the petitioner is entitled to succeed. The first ground relates to the agree- 
ment actually entered into between respondent No. i and the agents. Tliis agree- 
ment consists of ten clauses and it has apparently been drawn in accordance witli 
rule 7 (5) of the Rules framed under the Act. It appears that on the gth January, 
1962, the Rules framed by the State Government by virtue of the power conferred 
on it by section 18 of the Act were published. Rule 7 deals ^vith appointment of 
Agent. Rule 7 (2) prescribes the Form in which an application for appointment 
as agent has to be made. Rule 7 (5) provides tliat on appointment as agent the 
person appointed shall execute an agreement in such form as Government may 
direct within ten days of die date of receipt of die order of appointment failing which 
the appointment shall be liable to cancellation and the amount deposited as earnest 
money shall be liable to forfeiture. It is significant that though the Form for an 
application which has to be made by a. person applying for agency is prescribed, 
no Form has been prescribed for the agreement which the State Government enters 
into widi the agent. The agreement is apparendy entered into on an ad hoc basis 
and that clearly is unreasonable. In our opinion, if the State Government intends 
that for carrying on the State monopoly authorised by the Act agents must be ap- 
pointed, it must take care to appoint agents on such terms and conditions as would 
justify the conclusion that die relationship between them and the State Govern- 
ment is that of agent and principal ; and if such a result is intended to be achieved, 
it is necessary that the principal terms and conditions of the agency agreement 
must be prescribed by the Rules. Then it would be open to the citizens to examine 
the said terms and conditions and challenge their validity if dicy contravene any 
provisions of the Constitution, or arc. inconsistent widi the provisions of the Act 
itself. Therefore, we arc satisfied diat the petitioner is entitled to contend that 
rule 7 (5) is bad in that it leaves it to the sweet will and plcasurc of the Officer con- 
cerned to fix any terms and conditions on an ad hoc basis, that is beyond the compe- 
tence of the State Government and such terms and conditions must be prescribed 
by tlic Rules made under section. 18 of the Act. , 

That takes us to the terms and conditions of the agreement which has been 
produced bcfoic us. Tiicsc terms indicate a complete confusion in the mind of die 
person who drafted them. • Some of tlicm arc terms which ivould be relevant in 
the case of agency, while others would be relevant and material if a contract of 
Government forest was made in-faVour of the party signing tliosc conditions ; and 
s c J— 7 
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some others would Indicate that the person appointed as an agent is not an agent 
at all but is a person in whorh personal interest is created in carrying on the so-: 
Called agency work. Clause 4 of Uie agreement provides for the payment which 
the agent has to make in respect of the Kendu leaves from private lands as well 
as from Government lands. It is not easy to appreciate' the precise scope of the 
provisions of the respective sub-clauses of clause 4 and their validity. But, on the 
whole, it does appear that after'the agent makes the payment prescribed by the 
relevant clauses to the Government, he is likely to keep some profit t6_ himself ; 
and that would clearly show that the rdatipnship is not of the type which is permis- 
sible under Article 19 (6) (ii). Grider clause 4 (iii) the agent has to, pay a sum of 
Rs. 5 per bag to the Government as consideration for being permitted by Govern- 
ment to enter into and collect leaves from Government lands and forests. It is 
remarkable that in the absence of any specific rule, the amount to be paid per bag 
can be determined differently from place to place and that it is a serious anomaly. 
It is also not clear how this amount of Rs. 5 per bag has been determined, and in 
the absence of any explanation it would be difficult to accept the plea of the learned 
Attorney-General that this amount has been fixed after making calculations about 
the profits which the agent was likely to secure and the price which the total produce 
of the forest was likely to acquire on an average basis. Under clause 4 (v), it is 
conceded that the agent would be entitled to make some profits in some cas^. 
Clause 4 (vi) entitles the agent to claim deductions for the expenses and commis- 
sion that he may be entitled to in respect of the number of bags of processed leaves ; 
»and it requires him to pay to Government the profits accruing from the trading 
in the leaves collected in four equal instalments in the manner specified. Under 
clause 4 (ix) the agent has to finance all transactions involved in purchase, collec- 
tion, storage, processing, transport and disposal of the Kendu leaves purchased 
or collected in the Unit. Then there arc certain sub-clauses under this clause which 
would be appropriate if it was a matter of a contract between the Government and a 
forest contractor. Clause 4 (ix) (i) requires the agent to keep a register of daily 
accounts. Under clause 4 (ix) {p) during the subsistence of the agreement, the 
agent is responsible for the disposal of the Kendu leaves collected or purchased 
by him and the Government shall not bear any liability whatsoever, except as indi- 
cated in sub-clause (vii) of clause 4 (ix). 

Clause 6 provides that subject to other terms and conditions, all charges and 
outgoings shall be paid by the agent and he shall not be entitled to any compensa- 
tion whatsoever for any loss that may be sustained by reasons of fire, tempest, disease, 
pest, flood, draught or other natural calamity, or by any wrongful act committed 
by any third party or for any loss sustained by him through any operation under- 
taken in the interest of fire conservancy. This clause clearly shows that the agent 
becomes personally liable to bear the loss which, under the normal rules of agency, 
the principal would have to bear. We have not thought it necessary to refer to 
all the clauses in detail because we arc satisfied that even if the agreement is broadly 
considered, it leaves no room for doubt that the person appointed under the agree- 
ment 'to work the monopoly of the State is not an agent in the strict and narrow 
sense of the term contemplated by Article 19 (6) (ii). The agent appointed under 
this agreement seems to carry on the trade substantially on his own account, subject, 
of course, to the payment of the amount specified in the contract. If he makes 
any profit after complying with the said terms, the profit is his ; if he incurs any 
loss owing to circumstances specified in clause 6, the loss is his. In terms, he is 
not made accountable to the State Government ; and in terms, the State Govern- 
ment is not responsible for his actions. In such a case, it is impossible to hold that 
the agreement in question is consistent with the terms of section 3 'of the Act. No 
doubt, the learned Attorney-General contended that in commercial transactions, 
the agreement in question may be treated as an agreement of agency, and in support 
of this argument he referred us to the decisions in Ex parte Bright, In re Smith'^, and 
Weiner v. Harris^. It is t rue that an agent is entitled to commission in .commercial ■ 
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transactions and so the fact that a person cams commission in transactions carried 
on by him on behalf of another would not destroy his character as that other person’s 
agent. Cases of delcredere agents are not unknown to commercial law. But 
we must not forget that we are dealing with agency which is permissible under 
Article ig (6) (ii), and as w'c have already observed, agency which can be legiti- 
mately allowed under Article ig (6) (ii) is agency in the strict and narrow sense of 
the term ; it includes only agents who can be said to carry on the monopoly at 
every stage on behalf of the State for its benefit and not for their own benefit at all. 
All that such agents would be entitled to, would be remuneration for tlieir work 
as agents. That, being so, the extended meaning of the word “ agent ” in a com- 
mercial I sense on which the learned Attorney-General relics is wholly inappli- 
cable in thc-context of Article ig (6) (ii). Therefore, wc must hold that the agree- 
ment which has been produced before us is invalid inasmuch as it is wholly inconsis- 
tent with the requirements of section 3 (1) (c). 

The result is, the petitioner succeeds only partially inasmuch as wc have held 
that rule 7 (5) is bad and the agreement is invalid, and that means that the State 
Government cannot implement the provisions of the Act with the assistance of 
Agents appointed under the said invalid agreement. Wc accordingly direct tliat a 
direction or order to that effect should be issued against the State Government. 
The main contentions raised by the petitioner against the validity of the Act and 
its relevant provisions on which specific reliefs were claimed, however, fail. The 
petition is accordingly partially allowed. There u'ould be no order as to costs. 

K.L.B. Pelttion allowed in part. 

THE SUPREME COURT OF INDIA. 

Present Mr. B.P. Sifjha, Chief Justice, S. K. Das, P. B. Gajendra- 
gadkar, A. K. Sarkar, K. N. Wanchoo, M. Hidayatullah, K. C. Das Gupta, 
J. C. Shah and N. Rajagopala Ayyangar, JJ. 

Reference by The President of India Under Article 143 (1) of the Constitution 

Regarding the Proposed Amendments to Sub-section (2) of Section 20 of the Sea 

Customs Act, 1878 (VIII of 1878) and Sub-section (1-A) of Section 3 of the 
Central Excises and Salt Act, 1944 (1 of 1944). 

QmstiUitlon of India (1950)i Article 209 — Scope — Si<^ immmity from Union taxal^ — Scope^ of — Cw- 
litutional exemption of State property — li^efher extends to trading taxes on Slate property — Distinction betaken 
direct and indirect taxes on ^o^ty and ineame — Customs and Central excise duties — Plature of — Lny of duties cn 
State Government goods used for State Govemsneni (rade^Proposed levy on oil State Govemsrunt goodj— 
Constitutional validity — Sea Customs Act (VIIJ of tByQ), section 20 (2)'^-CeT:Iral Excises and Salt Act (1 of 
1944), ifc/ton 3. 

Under the Sea Customs Act, 1870 customs duties on the import and C3cport of goods belonging to 
a State Government v?cre leviable only in cases tvhejc such goods tverc used for the purposes of a trade 
or business carried on by or on behalf of that Government. Likewise, under the Central Excise and 
Salt Act, 1944, excise duty was leviable on all excisable goods , excepting salt, produced or manufactur- 
ed by a State Government only in cases where such goods were tised for the pmposcs of a trade or busi- 
ness carried on by , or on behalf of, that Government. The Union Gm'cmmcnt propored to amend 
these provisions and levy customs duties and Central excise duties on the State Go\-crnmcnt irrcspecthx 
of whether or not the goods in question were used for the purposes of a trade or business of the Slate 
Government. Doubts, hotvever, were expressed by certain Stale Governmatts as to the validity of the 
amendments proposed, on the ground that they were inconsistent with Article 289 of the Constitution 
of India, On a Rcfcrcncc by the President under Article 142 (I), — 

Held, {hy majority, B,P.Sinha,C.y,, P,B.Gajendragadkarf K.JI* Wanchoo, SkahandPl.Baja- 
gopala Ayyangar, JJPi that the amendments proposed are not inconsistent with Article 289 of 
the Constitution. 

The taxable c\’ent in the case of duties of excise i* the manufacture of goods. The duty is not direc- 
tly on the goods, but on the manufacture thereof. Duties of excise partake of the nature c-f indirect 
taxes and are to be distinguished from direct taxes, like taxes on property and income. Similarly, in 
the case of duties of customs, including export duties, though tlicy arc levied with reference to goods, the 
taxable event is the import within or export outside customs barriers. They arc also induect taxes 
like excise, and cannot be equated with direct taxes cn goods themselves. 


•(SpI.Ref.Ko. 1 of 1962). 
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(ii) that customs duties are taxes on the import or export of property and hot taxes on pro- 

perty as such and further that excise duties are taxes on the production or 'manufacture of pro- 
perty and not taxes on property as such ; and , - . 

(iii) that the Union is not precluded by the provisions of Article . 289 of the Constitution 
of India from imposing or authorising the imposition of customs duties on the import or export 
of the property of a State and other Union taxes on the property of a State which are not taxes 
on property as such ; 

And whereas doubts have arisen as to the true interpretation and scope of Article 289 of the 
Constitution of India and, in particular, as to the constitutional validity of the amendments to the 
Sea Customs Act, 1878 (Act VIII of 1878) and the Central Excises and Salt Act, 1944 (Act 1 of 1944) 
as proposed in the aforesaid Draft Bill ; 

And whereas in view of what has been hereinbefore stated, it appears to me that the questions 
of law hereinafter set out have arisen and are of such a, nature and are of such public importance 
that it is expedient to obtain the opihion of the Supreme Court of India thereon ; 

Now, therefore, in exercise of the powers conferred upon me by clause (I) of Article 143 of the ■ 
Constitution of India, I, Rajendra Prasad, President of India, hereby refer the following questions 
to the Supreme Court of India for consideration and report of its opinion thereon : • • • 

" (1) Do the provisions of Article 289 of the Constitution preclude the Union from imposing, 
or authorising the imposition of, customs duties on the import or export of the property of a 
State used for purposes other than those specifi<^ in clause (2) of that Article ? 

(2) Do the provisions of Article 289 of the Constitution of India preclude the Union from 
imposing, or authorising the imposition of, excise duties on the production or manufacture in 
India of the property of a State used for purposes other than those specified in clause (2) of that 
Article ? 

(3) Will sub-section (2) of section 20 of the Sea Customs Act, 1878 (Act VIII of 1878) and 
sub-section (1-A) of section 3 of the Central Excises and Salt Act, 1944 (Act 1 of 1944) as amended 
by the BUI set out in the Annexure be inconsistent with the provisions of Article 289 of the Consti- 
tution of India 7 ” 

New Delhi, (Sd.) Rajendra Prasad 

19lh April, 1962. President of India. 

Annexure 

DRAFT BILI. 

A 

DILL 

Further to amend the Sea Customs Act, 1878, and the Central Excises and Salt Act, 1944, , 

Be it enacted by Parliament in the.. th year of the Republic of India as follows 

1. Short /We.— This Act may be called The Sea Customs and Centoal Excises (Amend- 
ment) Act, 19 , — 

2. Amendment of section 20, ..4c/ {VIII of 1878). — In section 20 of the Sea Customs Act, 1878 
for sub-section (2) the following sub-section shall be substituted, namely ; — 

“ (2) The provisions of sub-section (1) shall apply in respect of all goods belonging to the 
Government as they apply in respect of goods not belonging to the Government 

3. Amendment of section 3, Act (1 o/1944). — In section 3 of the Central Excises and Salt Act 

1944, for sub-section (1-A) the foUowmg sub-section shall be substituted, namely : — ’ 

“(1-A) The provisions of sub-section (1) shall apply in respect of all excisable goods other 
than salt which are produced or manufactured in India by, or on behalf of, the Government as they 
apply in respect of goods which are not produced or manufactured by the Government ^ 

It has been argued on behalf of the Union of India that clause ( 1) of Article 289 
properly interpreted would mean that the immunity from taxation granted by the 
Constitution to the States is only in respect of tax on property and on income, and 
that the immunity does not extend to all taxes ; the clause should not be interpreted 
so as to include taxation in relation io property ; a tax by way of import or export 
duty is not a tax on property, but is on the fact of importing or exporting goods into 
or out of the country ; similarly, an excise duty is not a tax on property, but is a tax 
on production or manufacture of goods ; though the measure of the tax may have 
reference to the value, weight or quantity of the goods according to the relevant 
provisions of the statute imposing excise duty, in essence, and truly speaking import 
or export duties or excise duty are not taxes on property, including goods, as such 
but on the happening of a certain event in relation to goods, namely import or 
export of goods or production or manufacture of goods ; the true meaning of 
Article 289 is to be derived not only from its language, but also from the scheme of 
the Indian Constitution distributing powers of taxation between the Union and the 
States, and the context of those provisionst Articles 285 and 289 of the Constitution 
are complementary, and the true construction of the one has a direct bearing on 
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that of the other ; those articles have to , be construed in the background of the 
corresponding provisions of the Government ofIndiaAct, 1935, sections 154 and 155; 
clause (2) of Article 289 is only explanatory and not an exception to clause (1) in 
the sense that the entire field of taxation covered by clause (I) is also covered by 
the terms of clause (2) ; , as Parliament has exclusive power to make laws with respect 
to trade and commerce with foreign countries and with respect to duties of customs, 
including export duties and duties of excise on certain goods manufactured or pro- 
duced in India, the Union is competent to impose or to authorise the imposition 
of customs duties on the import or export of goods by a State which may be its pro- 
perty or excise duty on the production or manufacture of goods by a State ; if 
clause (1) of Article 289 were to be interpreted as including the exemption of a State 
in respect of customs duties or excise duty, it will amount to a restriction on the 
exclusive competence of Parliament to make laws with respect to trade and commerce 
— a restriction which is not warranted in view of the scheme of the Constitution; that 
the term “ taxation ” has been used in a veiy wide sense, as per Article 366 (28) ; 
the wide sweep of that expression has to be limited with respect to the words “ pro- 
perty ” or “ income ” ; the juxtaposition of the words “ property ” and “ income ” 
in clause (1) of Article 289 would show that the exemption of the States from Union 
taxation was only in respect of tax on property and tax on income ; in other words, 
the exemption granted by Article 289 (1) is in respect of property taxes, properly 
so called, in the sense of taxes directly on property ; a tax on property means a tax 
in respect of ownership, possession or enjoyment of property, in contradistinction 
to. customs duties and duties of excise, which, in their true meaning, are not taxes 
on property but only in relation to property, on a particular occasion ; clause (2) of 
Article 289 of the Constitution shows clearly that trade or business carried on by 
States will be liable to taxation ; by clause (3) of Article 289 Parliament has been 
authorised to legislate as to what trade or business would be incidental to the ordinary 
functions of Government and which, therefore, would not be subject to taxation 
by the Union ; and trade or business not so declared by Parliament will be within 
the operation of clause (2) i.e. liable to Union taxation. 

On the other hand, it is argued on behalf of the States that in interpreting Article 
289 of the Constitution, on which the answer to the question referred by the Presi- 
dent depends, it has to be borne in mind that our Constitution does not make a distinc- 
tion between direct and indirect taxation ; that trade and commerce and industry 
have been distributed between the Union and the States ; that the power of taxation 
is different from the power to regulate trade and commerce; that the narrower con- 
struction of the Article, contended for on behalf of, the Union, will seriously 
and adversely affect the activities of the States and their powers under the Constitu- 
tion ; that a comparison and contrast behveen the terms of section 155 of the Govern- 
ment of India Act and those of Article 289 of the Constitution would clearly empha- 
size that the wider meaning contended for on behalf of the States should be preferred ; 
that the legislative practice in respect of excise and customs duties is a permissible 
guide to the interpretation of the Article in question and would support the wider 
construction, and that even on a narrower construction insisted upon by the Union, 
customs duties and duties of excise affect property and arc, therefore, within the 
immunity granted by Article 289 (1) ; properly construed, Article 289 (I) grants 
complete immunity from all taxation on any kind of property ; and any kind of 
tax oh property or in relation to property is within the immunity ; therefore, the 
distinction sought to be made on behalf of the Union between tax on property and 
iax in relation to property is wholly irrelevant ; clause (2) of Article 289 is not ex- 
planatory, as contended on behalf of the Union, but is an exception or in the nature 
of a proviso to clause (1) of the Article ; clause (2) really car%'es out something which 
is included in clause (I) Md similarly clause (3) is an exception to clause (2) and carves 
out something which is included in clause ^2). 

It should be noted that all the States which were represented before us were 
agreed in tlieir contention, as set out above, except the State of Maharashtra. The 
learned ^unsel for the State of Maharashtra agreed with the contention on behalf 
of the Union that there was a clear distinction between ta-x on property and excise 
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duties. In other words, excise duty is not within the immunity granted by. clause. (1) 
of Article 289, which i,s in the nature of an exception to, the general power of a State 
to regulate trade and commerce and its right, to, tax', and as such it should be vei^ 
strictly .construed. .But he’ supported the.pth'er States in so, far as they .contended 
that duties of iinport'and export were within, the exemption grarited-,by clause (1) 
of Article 289. 

, It wiU.thus be seen that whereas the Union is for interpreting clause (1) of Article 
289 in the restricted sense of the immunity being limited to a direct tax on .property 
and on the incomeiof-.a- State, the. States contend for an all-embracing exemption 
from .the Union taxes whichhave any jelation:to'Or,impact on State property and 
income. In spite of this wide gulf between the two view points, both are agreed 
that the terms, property .”i“inbome” and “tax ’’'have been. used in their-widest 
sense.:; They are also, agreed that the immunity granted to the Union in respect of 
its property. by Article, 285 corresponds to the immunity granted to the States by 
Article 289, and that, therefore,- the term “ property ’’j ‘‘taxation’’ and .“tax’! 
have to 'be interpreted ;in the same comprehenive' sense in both the Articles. It will 
be noticed that whereainpt only the term,** property,” but also “.income ” occurs 
in Article 289, in'Article 285 the term “ income:’’ is'not.used apparently because.the 
Constitution-makers I were aware of. the.legal position that tax on '“income” (as 
distinct from agricultural income) is exclusively in thejUnion'List and was so even 
before, the advent of the Constitution. .•■It: was agreed, and it is manifest that the 
terms of Articles 285 and 289 are very/closely parallel to those of sections 154 and 155, 
respectively, oftheGovernment of India Act, 1935 (25 and 26, :Geo..V.,c.42), except 
for the differences in, expression occasioned by the change in the. constitutional 
position and the integration of the Indian States after 1947; The language of the 
two parallel provisions may. be, set out below in order to bring out the points of simi- 
larity and contrast : 

Government of India Act. _ . Constitution of India, ' , , 

Section 154.— Property vested in His .Majesty, for Article 285 (1);— The property of the Union 
purposes of the Government of the Federation shall, save in so far as Parliament may" by 
shall, save in so far as lany Federal law may ’ law otherwise provide, be exempt ) from 
otherwise provide, be exempt from all taxes all taxes imposed by a State or by any Autho- 

impbsed by, or by any Authority Within, a ^rity within a State. 

Province or Federated State : ’ ' 

Provided that, until any Federal law otherwise • (2) Nothing in clause (1) shall, until Parlia- 
provides, any property so vested which tvas , mentbylaw otherwise provides, prevent 

immediately before the commencement of Part, , any Authority within a State from levying 

III of this Act liable/ dr treated as liable,' any tax on any property of the Union to 

to any such tax, shall, so long as that tax which such property was immediately before 

continues, continue to be liable, or to be •. the commencement of this Constitution 

. treated as liable, thereto.- ; . i liable or treated as liable, so long as that 

, .• tax .continues to be levied in that State. 

Section 155 (1 ). — Subject as hereinafter provided Article. 289 (.1 ). — ^The property and income of 
• the Government of a Province and' the Ruldr a State shall be exempt from Union taxation, 

ofa Federated State shall not be liable to Fede--. • - ■ • ; 

ral taxation in respeit. of lands or buildings (2),bIothing.in clause (1) shall prevent the 
situate in British India, or income accruing, ^ Union from imposing, or authorising the 
arising or received in British India, ' imposition of any tax to such extent, if 

' ' ‘ ' any, as Parliament may by law provide 

Provided that-^ ‘ ■ .r 'in respect of a trade or business of any 

(a) where a trade or business of .any kind is .kind carried on by, or on behalf of,, the 
carried on by or on behalf of the Govern-^ . Government of a State, or any opera- 

. ment of a Province in any ;part of British ,, tidns connected therewith, or any pro- 
India outside that Province or by a Ruler '• perty used or occupied for the purposes 
in any part of British India,- nothing in this - of such trade or business, or any income 

sub-section shall, exempt that Government; -accruing or arising in connection thcre- 
, or Ruler from any.Federal taxation in respect ..with. , , . • 

of that trade or business, or any operations ' 

connected thereivith, or any income arising in - (3) Nothing in clause (2) shall appiy to any 

connection therewith, or any property occu- tradeor business, or to any elass of trade 

pied for the purposes thereof or business which Parliament may by law 

(S) nothing in this sub-section shall exempt declare to be incidental to the ' ordinary 
a Ruler from any Federal taxation in respect < functions of Government. , , 

of any lands, buddings pr income being his ■ : • , . . 

personal property.or personal income, . 
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(2) Nothmg in this Act affects any exemption 
from taxation enjoyed as of right at the pas- 
sing of this Act by the Ruler of an Indian 
State in respect of any Indian Government 
Securities issued before the date. 

It will thus appear that both section 154 and Article 285 set out above speak 
only of “property” and lay down that property vested in the Union shall be exempt 
. from all taxes imposed by a State or by any authority within a State, subject to one 
exception of saving the pre-existing taxes on such property until Parliament may by 
law otherwise provide. Similarly, whereas section 155 of the Government of India 
Act exempts from federal taxes the Government of a Province in respect of lands or 
buildings situate in British India or income accruing, arising or received in British 
India, Article 289 (1) says “the property and income of a State shall be exempt from 
Union taxation Section 155 aforesaid has two provisos (a) and (A) ; (a) relating 
to trade or business of any kind carried on by or on behalf of the Government of a 
‘ Province, and (6) which is not relevant, relating to a Ruler. It will be seen that 
“ income ” is repeated in both the provisions, but what was “ lands or buildings ” 
has become simply “ property ” in Article 289 (1). 

The question naturally arises why “ income ” was at all mentioned when it is 
common ground that “ income ” would be included in the generic term “ property.” 
It was suggested on behalf of the Union that the juxtaposition of the terms “pro- 
perty ” and “ income ” of a State which have been declared to be exempt from Union 
taxation would indicate that the tax from which they were to be immune was tax 
on "property" and on "income", i.e., in both cases a direct tax, and not an indirect 
tax, which may be levied in relation to the property of a State, namely, excise duty, 
which is a tax on the manufacture or production of goods and customs duty which is 
a tax on the event of importation or exportation of goods. 

Before dealing with the argument on either side, whether the restricted meaning 
attributed to the words of Article 289 (1) on behalf of the Union, or the wider 
significance claimed for those words on behalf of the States, was intended by the 
Constitution-makers, it is necessary to bear in mind certain general considerations 
and the scheme of the constitutional provisions bearing on the power of the Union 
to impose the taxes contemplated by the proposed legislation. 

Neither the Union nor the States can claim unlimited right as regards the area 
of taxation. The right has been hedged in by considerations of respective powers 
and responsibilities of the Union in relation to the States, and those of the States 
in relation to citizens or inter se or in relation to the Union. Part XII of the Consti- 
tution relates to “ Finances etc.” At the very outset Article 265 lays down that 
no tax shall be levied or collected except by authority of law. That authority has 
to be found in the three Lists in the Seventh Schedule, subject to the provisions of 
Part XI which deals with the relations between the Um’on and the States, particularly 
Chapter I relating to legislative relations and distribution of legislative powers, 
with special reference to Article 246. Under that Article, the Legislature of a State 
has exclusive powers to make laws with respect to the matters enumerated in List II, 
and Parliament and the Legislature of a State have powers to make laws with respect 
to the matters enumerated in List III (the Concurrent List), and notwithstanding 
those two lists. Parliament has the exclusive power to make laws with respect to any 
of the matters enumerated in List I (the Union List). Parliament also has power to 
make laws with respect to any of the matters enumerated in the State List with respect 
to any part of the territory of India which is not included in a State. By Article 248 
Parliament has been vested with exclusive power to make laws with respect to any 
matters not enumerated in the State List or the Concurrent List, including the power 
of making a law imposing a tax not mentioned in cither of those lists. It is not 
necessary to refer to the c.xtended power of legislation vested in Parliament in abnormal 
circumstances, as contemplated % Aritcles 249, 250 and 252. In short, though the 
States have been vested with exclusive powers of legislation with respect to the mat- 
ters enumerated in List II, the authority of Parliament to legislate in respect of taxa- 
tion in List I is equally exclusive. 

SCI— 8 
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The scheme of distribution of powers of legislation, with particular reference to 
taxation, is that Parliament has the exclusive power to legislate imposing taxes on 
income other than agricultural income (Entry 82) ; duties of customs including 
export duties (Entry 83) ; duties of excise on tobacco and other goods manufactured 
or produced in India, except alcoholic liquors for human consumption and opium, 
Indian hemp and other narcotic drugs and narcotics, which by Entry 51 of List II is 
vested in the State Legislature (Entrj' 84). It is not necessary to refer to the other 
taxes which Parliament may impose because they have no direct bearing on the ques- 
tions in controversy in this case. Similarly, the State Legislatures have the power to 
impose taxes on agricultural income (Entry 46); taxes on lands and buildings (Entry 48) 
and duties of excise on alcoholic liquors and opium, etc., manufactured or produced 
in the State and countervailing duties at the same or lower rates on similar goods 
manufactured or produced elsewhere in India (Entry 51). It is also not necessary- 
to refer to other heads of taxes which are contained in the State List. It would, 
thus appear that whereas all taxes on income, other than agricultural income, are 
within the exclusive power of the Union, taxes on agricultural income only are 
reserved for the States. All customs duties, including export duties, relating as they 
do to transactions of import into or export out of the country are within the powers 
of Parliament. The States are not concerned with those. They are only concerned 
with taxes on the entry of goods in local areas for consumption, use or sale therein, 
covered by Entry 52 in the State List. Except for duties of excise on alcoholic liquors 
and opium and other narcotic drugs, all duties of excise are leviable by Parliament. 
Hence, it can be said that by and large, taxes on income, duties of customs and 
duties of excise are within the exclusive power, of legislation by Parliament. 

Those exclusive powers of taxation, as aforesaid vested in Parliament, have to 
be correlated with the exclusive power of Parliament to legislate with respect to trade 
and commerce with foreign countries ; import and export duties across customs 
frontiers ; definition of customs frontiers {Entry 41) ; inter-State trade and com- 
merce (Entry 42). As the regulation of trade- and commerce with foreign countries, 
as also inter-State, is the exclusive responsibility of the Union, Parliament has the 
power to legislate with respect to those matters, along with the power to legislate 
by way of imposition of duties of customs in respect of import and export of goods 
as also to impose duties of excise bn the manufacture or production in any part of 
India in respect of goods other than alocholic liquors and opium, etc., referred to 
above. Further, the imposition of customs duties or excise duties may be either 
(1) with a view to raise revenue or (?) to regulate trade and commerce, both inland 
and foreign, or (3) both to regulate trade and commerce and to raise revenue. If 
therefore Article 289 (1) completely exempts all property of the States from all taxes, 
the power of Parliament to regulate forei^ trade by the use of its power of taxation 
would be seriously impaired and this consideration will have to be kept in mind when 
interpreting Article 289 (1). 

There is another general consideration which has also to be borne in mind in 
view of the provisions contained in Part XII of the Constitution. Though various 
toes have been separately included in List I or List II and there is no overlapping 
in the matter of taxation between the two Lists and there is no tax provided in the 
Concurrent List except stamp duties (Item 44), the Constitution embodies an elabo- 
rate scheme for the distribution of revenue between the Union and the States in 
Part XII, with respect to taxes imposed in List I. The scheme of the Constitution 
with respect to financial relations between the Union and the States, devised by the 
Constitution-makers, is such as to ensure an equitable distribution of the revenue 
between the Centre and the States. All revenues received by the Government of 
India normally form part of the Consolidated Fund of India, and all revenue’s received 
by the Government of a State shall form part of the Consolidated Fund of the 
State. This general rule is subject to the provisions of the Chapter I of Part XII 
in which occur Articles 266 to 277. Though stamp duties and duties of excise on 
medicinal and toilet preparations, which are covered by the Union List, are to be 
levied by the Government of India, they have to be collected by the States within 
which such duties are leviable, and are not to form part of the Consolidated Fund 
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of India, but_ stand assigned to the State which has collected them (Article 268). 
Similarly, duties and taxes levied and collected by the Union in respect of Succession 
Duty, Estate Duty, Terminal Taxes on goods and passengers carried by railway, sea 
or air, taxes on rail fares and freights, etc., as detailed in Article 269 shall be assigned 
to the States and distributed amongst them in accordanee with the principles of dis- 
tribution as may be formulated by Parliamentary' legislation, as laid down in clause (2) 
of Article 269. . Article 270 provides that taxes on income, other than agricultural 
income, shall be levied and collected by the Government of India and distributed 
between the Union and the States. The taxes and duties levied by the Union and 
collected by the Union or by the States as contemplated by Articles 268, 269 and 270 
and distributed amongst the States shall not form part of the Consolidated Fund 
of India. Further, excise duties which are levied and collected by the Government 
of India and which form part of the Consolidated Fund of India may also be distri- 
buted amongst the States, in accordance with the principles laid down by Parliament 
in accordance svith the provisions of Article 272. Express provision has been made 
by Article 273 in respect of grants-in-aid of the revenue of the States of Assam, 
Bihar, Orissa and West Bengal in lieu of assignment of any share of the net proceeds 
of export duty on jute and jute products. Further, a safeguard has been laid down 
in Article 274 that no Bill or Amendment which imposes or varies any tax or duty 
in which States are interested or which affects the principles of distribution of duties 
or taxes amongst the States as laid down in Articles 268-273 shall be introduced or 
moved in either House of Parliament except on the recommendation of the President. 
Parliament has also been authorised to lay down that certain sums may be charged 
on the Consolidated Fund of India in each year by way of grants-in-aid of the revenues 
of such States as it may determine to be in need of assistance. This aid may be' diffe- 
rent for different States, according to their needs, with particular reference to schemes 
of development for the purposes indicated in Article 275 (I). 

Provision has also been made by Article 280 for the appointment by the Presi- 
dent of a Finance Commission to make recommendations to the President as to 
the distribution amongst the Union and the States of the net proceeds of ta.xcs 
and duties as aforesaid, and as to the principles which should govern the grants-in- 
aid of the revenue of the States out of the Consolidated Fund of India. 

It will thus appear that Part XII of the Constitution has made elaborate provi- 
sions as to the revenues of the Union and of the States, and as to how the Union 
will share the proceeds of duties and ta.xes imposed by it and collected either by the 
Union or by the States. Sources of revenue which have been allocated to the Union 
are not meant entirely for the purposes of the Union, but have to be distributed 
according to the principles laid down by Parliamentary legislation as contemplated 
by the Articles aforesaid. Thus, all the taxes and duties levied by the Union and 
collected either by the Union or by the States do not form part of the Consolidated 
Fund of India, but many of those taxes and duties are distributed amongst the States 
and form part of the Consolidated Fund of the States. Even those taxes and duties 
which constitute the Consolidated Fund of India may be used for the purposes of 
supplementing the revenues of the States in accordance with their needs. The 
question of the distribution of the aforesaid ta.\es and duties amongst the States 
and the principles governing them, as also the principles governing grants-in-aid 
of revenues of the States out of the Consolidated Fund of India, are matters which 
have to be decided by a high-powered Finance Commission, which is a responsible 
body designated to determine those matters in an objective way. It cannot, therefore, 
be justly contended that the construction of Article 289 suggested on behalf of the 
Union will have the effect of seriously and adversely affecting the revenues of the 
States. The financial arrangement and adjustment suggested in Part XII of the 
Constitution has been designed by the Constitution-makers in mch a way as fo 
ensure an equitable distribution of the revenues between the Uiuon and the States 
even though those revenues may be derived from taxes and duties imposed by the 
Union and collected by it or through the agency of the StatK. On the other hand, 
there may be more serious difficulties in the way of the Union if we were to adopt 
the very wide interpretation suggested on behalf of the States. It swll thus be seen 
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that the powers of taxation assigned to the Union are based mostly on considerations 
of convenience of imposition and collection and not with a view to allocate them 
solely to the Union ; that is to say, it was not intended that all taxes and duties im- 
posed by the Union Parliament should be expended on the activities of the Centre 
and not on the activities of the States. Sources of revenue allocated to the States, 
like taxes on land and other kinds of immovable property, have been allocated to 
the States alone. The Constitution-makers realised the fact that those sources of 
revenue allocated to the States may not be sufficient for their purposes and that the 
Government of India would have to subsidise their welfare activities out of the re- 
venues levied and collected by the Union Government. Realising the limitations 
on the financial resources of the States and the growing needs of the community 
in a welfare State, the Constitution has made, as already indicated, specific provisions 
empowering Parliament to set aside a portion of its revenues, whether forming part 
of the Consolidated Fund of India or not, for the benefit of the States, not in stated 
proportions but according to their needs. It is clear, therefore, that considerations 
which may apply to those Constitutions which recognise water-tight compartments 
between the revenues of the federating States and those of the Federation do not 
apply to our Constitution which does not postulate any conflict of interest between 
the Union on the one hand and the States on the other. The resources of the Union 
Government are not meant exclusively for the benefit of the Union activities ; they 
are also meant for subsidising the activities of the States in accordance with their 
respective needs, irrespective of the amounts collected by or through them. In 
other words, the Union and the States together form one organic whole for the 
purposes of utilisation of the resources of the territories of India as a whole. 

Bearing the scheme of our Constitution in mind let us now turn to the words 
of Article 289 and also its complementary Article, namely. Article 285. The conten- 
tion on behalf of the Union is that when Article 289 provides for exemption of the 
property and income of a State from Union taxation, it only provides for exemption 
from such tax as may be levied directly on property and income and not from all 
Union taxes, which may have some relation to the property or income of a State. 
On the other hand, the contention on behalf of the States is that when Article 289 (1) 
provides for exemption of the property and income of a State from Union taxation 
it completely exempts the property and income of a State from all Union taxation 
of whatsoever nature it may be. So far as exemption of income is concerned, there 
is no serious dispute that the exemption there is with respect to taxes on income other 
than agricultural income [Item 82, List I), for the simple reason that the only tax 
provided in List 1 with respect to income is in Item 82 of List I. The dispute is 
mainly with respect to taxes on “ property ”. Now this fact in our opinion has 
an important bearing on the nature of taxation of “ property ” which is exempt 
under Article 289 (1). If the income of a State is exempt only from taxes on income, 
the juxtaposition of the words “ property and income ” in Article 289 (.1) must lead 
to the inference that property is also exempt only from direct taxes on property. But 
^it is said that there is no specific tax on property in List I and it is therefore contended 
'on behalf of the States that when property of a State was exempted from Union taxa- 
tion, the intention of the Constitution-makers must have been to exempt it from all 
such taxes which are in any way related to property. Therefore, it is urged that the 
exemption is not merely from taxes directly on property as such but from all taxes 
which impinge on property of a State even indirectly, like customs duties, or export 
duties or excise duties. It is true that Jbist I contains no tax directly on property 
like List II, but it does not follow from that that the Union has no power to impose 
a tax directly on property under any circumstances. Article 246 (.4) gives power to 
Parliament to make laws with respect to any matter for any part of the territoiy 
of India not included in a State notwithstanding that such matter is a matter enu- 
merated in the State List. This means that so far as Union territories are concerned 
Parliament has power to legislate not only with respect to Items in List I but also 
TOth respect to Items in List II. Therefore, so far as Union territories are concerned, 
Parliament has power to impose a tax directly on property as such. It cannot there- 
fore be said that the exemp.ion of States’ property from Union taxation directly on 
property under Article 289 (1) would be meaningless as Parliament has no power to 
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impose any tax directly on property. If a State has any property in any Union 
territory that property would be exempt from Um'on taxation on property under 
Article 289 (1). The argument therefore that Article 289 (1) cannot be confined to 
tax directly on property because there is no such tax provided in List I cannot be 
accepted. 

Now the words in Article 289, confining ourselves to “ property ”, are that 
“ the property of a State shall be exempt from Union taxation ”. It is remarkable 
that the word “ all ” does not govern the words “ Union taxation ” in Article 289 (1). 
It does not provide that the property of a State shall be exempt from all Union 
taxation. The question therefore is whether when Article 289 provides for the exemp- 
tion of State property from Union taxation, it only provides for exemption from that 
kind of Union taxation which is a tax directly on property. It is true that Article 289 
(1) does not specifically say that the property of a State shall be exempt from Union 
tMation on property. It may however be properly inferred that that was the inten- 
tion if one looks to the language of Article 289 (2). That clause mainly deals with 
income accruing or arising to a State from trade or business carried on by it. At 
the same time it provides that where the State is carrying on a trade or business 
nothing in clause (1) shall prevent the Union from imposing any tax to such extent as 
Parliament may by law provide in respect of any property used or occupied for the 
purposes of such trade or business, and the authority thus given to Parliament to 
tax property used or occupied in connection with trade or business can only refer to a 
tax directly on property as such, which is used or occupied for business, the tax being 
related to the use or occupation of the property. The meaning will be clearer if 
we look to Article 285. Clause (1) of that Article provides that the property of the 
Union shall be exempt from all taxes imposed by a State or by any Authority within 
a State. Prima facie the use of the words “ all taxes ” in clause U) would suggest 
that the property of the Union would be exemp: from all taxes of whatsoever nature, 
which a State can impose. But if one looks to clause (2) of Article 285 the nature 
of taxes from which the property of the Union would be.exempt is clearly indicated 
as a tax on property. Clause (2) provides that 

“ nothing in clause (1) shall, until Parliament by law otherwise provides, prevent any authority 
within a State from levying any tax on any properly of the Union to which such property was 
immediately before the commencement of this Constitution liable or treated as liable so long as 
that tax continues to be levied in that State ”. 

It will in our opinion be permissible in view of clause (2) to read 
clause (1) of Article 285 when it speaks of all taxes as relating to taxes of the 
nature of taxes directly on property. We have already pointed out, when 
dealing with the general considerations which should govern the interpretation 
of Article 289 (1) that the power of the Union would be crippled if 
Article 289 is interpreted as exempting the property of a State- from all 
Union taxes. We have also pointed out that even though the taxes may be collected 
and levied by the Union, there are provisions in Part XU for the assignment or 
distribution of many Union taxes to the States. There are also provisions for grants- 
in-aid by the Union from the Consolidated Fund of India to a State. In these 
circumstances it would, in our opinion, be in consonance with the scheme of the 
Constitution relating to taxation to read Article 289 (1) as laying down that the pro- 
perty and income of a State shall be exempt from Union taxation on property and 
income. There is, in our opinion, better warrant for reading these words “ on pro- 
perty and income ” after the words ” Union taxation ” in Article 289 (1) in view of 
the scheme of our Constitution relating to taxation and also the provisioi^ of PartXII 
thereof than to read the word “ all ” before the words “ Union taxation ” in that 
clause. The effect of reading the word “.all ” before the words “ Union taxation ” 
would, in our opinion, be so serious and so crippling to the resources, which the 
Constitution intended the Union to have, as to make it impossible to give that inten- 
tion to the words of clause (1) of Article 289. On the other hand, the States would 
not be so seriously affected if we read the words “ on property and incoine ” after 
the words “ Union taxation ” in Article 289 (1), for unlike other Constitutions there 
is provision in Part XII of our Constitution for assignment or distribution of taxes 
levied and collected by the Union to the States and also for grants-in-aid from the 
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Union to the States, so that the burden which may fall on the States’ by giving a 
restrictive meaning to the words used in clause (1) of Article 289 would_ be alleviated 
to a large extent in view of the provisions in Part XII of the Constitution for assign- 
ment and distribution' of taxes levied by the Union to the States and also for grants- 
in-aid from the Union to the States. 

' Further, it must riot be forgotten that Articles 285 and 289 are successors of 
sections 154 and 155 of the Government of India Act, though there are differences in 
detail between them, in particular clause (.2) of Article 285, which corre'ponds to 
the Proviso to section 154, seems in our opinion to make it clear by the change m the 
language, that clause (1) of Article 285, when it spea^ of all taxes, is referring to 
taxes on property of which clause (2) definitely permits continuance provided such 
property of the Union immediately before the commencement of the Constitution 
was liable or was treated as liable to such tax. As to Article 289 (1), a change has 
been made in the words, for section 155 (1), which corresponded thereto, provided 
that the Government of a Province shall not be liable to Federal taxation in respect 
of lands or buildings. Article 289, on the other hand, refers not only to lands and 
buildings but to all property of a State, whether movable or immovable and exempts 
it from Union taxation. Even so, we find no warrant for interpreting clause (I) 
of Article 289 as if it exempts all property of a State from all Union taxation. We 
. are therefore of opinion, reading Article 289 and its complementary Article 285 
together, that the intention of the Constitution-makers was that Article 285 would 
exempt all property of the Union from all taxes on property levied by a State or by 
any authority within the State while Article 289 contemplates that all property of the 
States would be exempt from all taxes on property which may be leviable by the 
Union. Both the Articles in our opinion are concerned with taxes directly either 
on income or on property and not with taxes which may indirectly affect income or 
property. The contention therefore on behalf of the Union that these two Articles 
should be read in the restricted sense of exempting the property or income of a 
State in one case and the property of the Union in the other from taxes directly either 
on property or on income as the case may be, is correct. 

In this connection, it is pertinent to refer to certain decisions of the High Court 
of Australia, the Supreme Court of Canada, and the Privy Council bearing on the 
construction of similar, though not identical, provisions in the Constitutions of 
Australia and Canada. 

The corresponding provisions of the Canadian Constitution are contained in 
sections 91, 92 and 125 of the British North America Act, 1867 (30-31 Viet. c. 3). 
The relevant portion of section 91 is as follows : — 

“ It shall be lawful for the Queen to make laws for the peace, order and good Government 

of Canada, in relation to all matters not coming within the classes of subjects by this Act assigned 
exclusively to the Legislatures of the Provinces ; and for greater certainty, but not so as to restrict 
the generality of the foregoing terms of this section, it is hereby declared that (notwithstanding any- 
thing in this Act) the exclusive legislative authority of the Parliament of Canada extends to all matters 
coming within the classes of subjects next hereinafter enumerated ; that is to say : 

(2) The regulation of Trade and Commerce ; 

(3) The raising of money by any mode or system of taxation.” 

Section 92 provides for exclusive powers of the Province including direct taxa- 
tion within the Province in order to the raising of revenue for Provincial purposes. 

Section 125 is in these terms : — 

“ No lands or property belonging to Canada or any Province shall be liable to taxation." 

It will thus be seen that the above-quoted section runs very parallel to the provisions 
of Article 289 (1) of our Constitution, These provisions of the (Canadian Constitu- 
tion have come up for consideration before the Supreme Court of Canada, as also 
before the Judicial Committee of the Privy Council on a number of occasions. In 
theczseof the Attorney-General of The Province of British Columbia v. The Attorney- 
General of the ^ Dominion of Canada^, the question arose whether the Province of 
British Columbia could import liquors into Canada for the purposes of sale, pursuant 
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to the provisions of the Government Liquor Act (1 1 Geo. V, c. 30) without payment 
of customs duties imposed by the Domimon of Canada. It was argued, as h^ 
been argued before Us, that the word “ tax ” was wide enough to include the imposi- 
tion of customs duties, and that the word " property ” in section 125 included pro- 
. perty of all kinds. The answer given by the Dominion was that customs duties did 
not constitute taxes within the meaning of the expression used in section 125 but 
were merely in the nature of regulation of trade and commerce, and secondly, assum- 
ing that customs duties were included in the expression “ taxation”, they did not 
constitute taxation on property. It was also contended on behalf of the Dominion 
that the word “ taxation ” in section 125 was hot intended to comprehend customs 
duties inasmuch as the prohibition indicated by the section was intended to be reci- 
procal prohibition and did not extend as regards the Dominion to indirect taxation. 
The Supreme Court of Canada, by majority judgment, upheld the decision of the 
Exchequer Court of Canada, whieh had held that the import by the Province was 
1 iablc to pay import duty to the Dominion. Thus the contention raised on behalf 
of the Dominion was accepted that customs duties were not taxes imposed on pro- 
perty as such but were levied on the importation of certain goods into Canada as a 
condition of their importation. 

This decision of the Supreme Court, was challenged before the Privy Council, 
by Special Leave. The judgment of the Privy Council is reported in Attorney-General 
of British Columbia v. Attorney-General of Canada^. The Privy Council upheld 
the decision appealed from and held that import duties imposed by the Dominion 
upon alcoholic liquors imported into Canada by the Government of British Colum- 
bia for the purposes of trade was valid. The Privy Council based its decision on a 
consideration of the whole scheme of the Canadian Constitution under which the 
Dominion had the power to regulate trade and commerce throughout the Dominion, 
and held that ; 

"sectioa 125 must therefore be so considered as to prevent 

the paramount purpose thus declared beiyg defeated ”. 

The Privy Council further observed that : 

" the true solution is to bo found in the adaptation of section 125 to the whole scheme of 
Government which the statute defines 

The ratio decidendi in the case just mentioned fully supports the contention 
raised on behalf of the Union in the present case and the interpretation of Article 289 
(1) must also be adapted to the whole scheme of the Constitution. 

Turning now to the Constitution of Australia and the relevant cases decided 
by the High Court of Australia, it is necessary to set out the relevant part of section 
51 of the Commonwealth of Australia Constitution Act, 1900 (63 and 64 Viet. c. 12) ; 

“ The Parliament shall, subject to this Constitution, have power to make laws for the peace, 
order and good Government of Commonwealth with respect to — 

(i) Trade and Commerce with oU’cr countries and among the Slates ; 

(ii) Taxation ; but so as not to discriminate between the States or parts of States ”. 

This closely follows that part of section 91 of the British North America Act, which 
has vested the Federal Parliament with the exclusive power to legislate in respect 
of such trade and commerce and taxation in respect thereof. Section 1 14 of the 
Commonwealth of Australia Constitution grants immunity from taxation in the 
following terms : — 

“A State shall not, without the consent of the Parliament of the Commonwealth, raise or main- 
tain any naval or military Force, or impose any tax on property of any kind belonging to the Com- 
monwealth nor shall the Commonwealth impose any tax on property of any kind belonging to a 
State." 

This corresponds to the provisions of section 125 of the Canadian Constitution and 
Articles 285 and 289 of our Constitution, which have laid down the provisions as to 
exemption from taxation. 

The question of the interpretation of those provisions of the Australian Consti- 
tution came before the High Court of Australia in the case of The Attorney-General 
of New South iValcs v. The Collector of Customs for New South Wales-. In this case 
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RE action was brought by the State of New South Wales to recover the amount" of 
customs duties realised by the Collector of Customs in respect of certain steel rails 
imported by the plaintiff from England for use in the construction of the railways 
of the State, The State claimed that those rails were not liable to customs duties 
pn the ground that they were the property of the Government and as such exempt 
from customs duties by virtue of section 114 of the Constitution. The majority 
of the Court decided that the imposition of customs duties being a mode of regulating 
trade and commerce with other countries as well as of exercising the taxing power, 
the goods imported by a State Government were subject to' the customs laws of the 
Commonwealth. They alsd laid it down that the levying of the duties of customs 
is not an imposition of a tax on property wathin the meam'ng of section 114 afore- 
said. The Court added that even if the words of the section were capable of bearing 
that comprehensive meaning, that was not the only or necessary meaning and should 
be rejected as inconristent with the provisions of the Constitution conferring upon 
the Conimonwealth exclusive power to impose duties of customs and to regulate 
trade and commerce. Isaacs, J., came to the Same conclusion though on somewhat 
different grounds. In the result, the Court unanimously held, though not for the 
same reasons, that the goods imported by the State were liable to import duty. The 
High Court held that the words " impose any tax ” might be capable of application 
to duties of customs. But it pointed out that the levying of customs duties was 
not within the comprehension of the expression “ imposition of a tax on property.” 
It also pointed out that customs duties' were imposed in respect of goods and in a 
sense “ upon ” goods, even as the expression Stamp Duties, Succession Duties and 
other forms of indirect taxes are said to be taxes on deeds and other real or personal 
property. The Court recognised the legal position that customs duties are^not 
really taxation upon property but upon operations or movements of property. 

These authorities based on the interpretation of analogous provisions in'the 
Canadian and Australian Constitutions fully support the contention raised on behalf 
of the Union that customs duties are not taxes on property but are imposts by way 
of conditions or restrictions on the import and export of goods, in exercise of the 
Union’s exclusive power of regulation of trade and commerce read along with the 
power of taxation and that the general words of the exemption have to be limited 
in their scope so as not to come into conflict with the power of the Union to regulate 
trade and commerce and to impose duties of customs. 

It is next urged on behalf of the States; that even if Article 289 (I) only exempts 
the property of the States from tax directly on property, the levy of excise on goods 
under Item 84 of List I is a tax on property and therefore no excise can be levied on 
goods belonging to States and manufactured by them. It is further urged that duties of 
customs including export duties under Item 83 of List I are equally duties on the 
goods imported or exported and therefore the property of the State must be exempt 
under Article 289 (1) both from excise duties and from duties of customs including 
export duties. This raises the question of the nature of duties of excise and customs. 
This question with respect to excise duties was considered by this Court in tire case 
of Anialgamated Coalfields Ltd. y. Union of India^. After considering the previous 
decisions of the Federal Court In re. The Central Provinces and Berar Sales of Motor 
Spirit and Lubricants Taxation Act' ',The Province of Madras v. Mjs. Boddn Paidanna^ 
and of the Judicial Committee of the Privy Council in Governor-General in Council 
V, Province of Madras*, this Court observed as follows at page 1287 : 

“With great respect, we accept the principles laid down by the said three decisions in the matter 
of levy of an excise duty and the machinery for collection thereof. Excise duty is primarily a duty 
on the production or manufacture of goods produced or manufactured within the country. It 
IS an indirect duty which the manufacturer or producer passes on to the ultimate consumer, that is, 
ultimate incidence will always be on the_ consumer. Therefore, subject always to the legislative 
competence of the taxing authority, the said tax can be levied at a convenient stage so long as the 
character of the impost, that is, it is a duty on the manufacture or production, is not lost. The 
method of collection does not affect the essence of the duty, but only relates to the machinery of 
collection for admmistrative convenience.’' 
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This will show that the taxable event in the case of duties of excise is the manu- 
facture of goods and the duty is not directly on the goods but on the manufacture 
thereof. We may in this connection contrast sales tax which is also imposed with 
reference to goods sold, where the taxable event is the act of sale. Therefore, though 
both excise duty and sales tax are levied with reference to goods, the two are very diffe- 
rent imposts; in one case the imposition is on the act of manufacture or production, 
while in the_ other it is on the act of sale. In neither case, therefore, can it be said 
that the excise duty or sales tax is a tax directly on the goods, for in that event they 
will really become the same tax. It would thus appear that duties of excise partake 
of the nature of indirect taxes as known to standard works on economics and are 
to be distinguished from direct taxes like taxes on property and income. 

Similarly in the case of duties of customs including export duties, though they 
are levied with reference to goods, the taxable event is either the import of goods 
within the customs barriers or their export outside the customs barriers. They are 
also indirect taxes like excise, and cannot, in our opinion, be equated with direct 
taxes on goods themselves. Now, what is the true nature of an import or export 
duty ? .Truly speaking, the imposition of an import duly, by and large, results 
in a condition which must be fulfilled before the goods can be brought inside the 
customs barriers, /.e., before they form part of the mass of goods within the country. 
Such a condition is imposed by way of the exercise of the power of the Union to 
regulate the manner and terms on which goods may be brought into the country 
from a foreign land. Similarly an export duty is a condition precedent to sending 
goods out of the country to other lands. It is not a duty on property in the sense 
of Article 289 (I). Though the expression “ taxation ”, as defined in Article 366 
(28), “ includes the imposition of any tax or impost, whether general or local or 
special ”, the amplitude of that detoition has to be cut down if the context 
otherwise so requires. The position is that whereas the Union Parliainent has been 
vested with exclusive power to regulate trade and commerce, both foreign and inter- 
state (Entries 41 and 42) and with the sole responsibility of imposing export and 
import duties and duties of excise, with a view to regulating trade and commerce 
and raising revenue, an exception has been engrafted in Article 289 (1) in favour 
of the States, granting them immunity from certain kinds of Union taxation. It 
therefore becomes necessary so to construe the provisions of the Constitution as 
to give full effect to both, as far as may be. If it is held that the States are exempt 
from all taxation in respect of their exports or imports, it is not difficult to imagine a 
situation where a State might import or exports all varieties of things and thus nullify 
to a large extent the exclusive power of Parliament to legislate in respect of those 
matters. The provisions of Article 289 (1) being in the nature^ of an exception to 
the exclusive field of legislation reserved to Parliament, the exception has to be strictly 
construed, and therefore, limited to taxes on property and on income of a State. In 
other words, the immunity granted in favour of States has to be restricted to taxes 
levied directly on property and income. Therefore, even though import and export 
duty or duties of excise have reference to goods and commodities, they are not taxes 
on property directly and are not within the exemption in Article 289 (1). 

We may in this connection refer to the Attorney General for British Columbia 
y. Kingcome Navigation Co., Lld. \ to bring out the essence of duties of customs and 
excise which were held by the Privy Council to be in their essence trading taxes as 
distinguished from direct taxes. 

But it is contended on behalf of the States that in the scheme of -our Constitution 
no distinction has been made between direct and indirect taxes, and, therefore, this 
distinction is not relevant to the present controversy. It is true that no such express 
distinction has been made under our Constitution ; even so, taxes in the shape of 
duties of customs (including export duties) and excise, particularly with a view to 
regulating trade and commerce in so far as such matteis are within the competence 
of Parliament and are covered by various Entries in List I to which reference has 
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already been made, cannot be called taxes on property; they are imposts with reference 
to the movement of property by way of import or export or with reference to produc- 
tion or manufacture of goods. Therefore, eveii though our Constitution dMS not 
make a clear distinction betweeii direct and indirect taxes, there is no doubt that 
the exemption provided in Article 289 (1) from Union taxation to property must 
refer to what are known to economists as direct taxes on property and not to indirect 
taxes like duties of customs and excise which arc in their essence trading taxes and 
not taxes on property. - ‘ 

It is also contended on behalf of the States that the narrower construction sug- 
gested on behalf of the Union would very seriously and adversely ^ect activities 
of the States. This argument does not take into account the more serious conse- 
quences that would follow if the wider interpretation suggested on behalf of the 
States were to be adopted. For example, a State may decide to embark upon trade 
and commerce with foreign countries on a large scale in respect of different commo- 
dities. On the interpretation put forward by the States, the Union Parliament would 
be powerless to regulate such trade and commerce by the use of the power of taxa- 
tion conferred on it by Entry 83 of List I, thus largely nullifying the exclusive power - 
of Parliament to legislate in respect of international trade and commerce, including 
the power to tax such trade. Trade and commerce with foreign countries, export 
and import across the customs frontiers and inter-State trade and commerce arc all 
within the exclusive jurisdiction of the Union Parliament. This Court naturally 
will not adopt a construction of Article 289 (1) which will lead to such a startling 
result as to nullify the exclusive power of Parliament in these matters. 

Lastly, it is urged on behalf of the States that section 20 of the Sea Customs 
Act was recast and amended by Act XLV of 1951 and that sub-section (2^ thereof 
has borrowed most of its words from the provisions of clause (2) of Article 289, 
and therefore. Parliament itself had understood clause (2) of Article 289 in the sense 
in which the States are contending that it should be interpreted. But that, in our 
opinion, does not conclude the matter, for we have to construe the provisions of 
the Constitution in their proper setting, and we are entitled to come to the conclusion 
that Parliament may not have been correct in so interpreting the words of clause 
(2) of Article 289. 

For the reasons given above, it must be held that the immunity granted to the 
States in respect of Union taxation does not extend to duties of customs including 
export duties or duties of excise. The answer to the three questions referred to us 
must, therefore, be in the negative. Let the opinion of this Court be reported to 
the President accordingly. 

S.K. Bas, J. {for himself, A.K. Sarkar and K.C. Das Gupta, JJ .) — ^In exercise 
of the powers conferred upon him by clause (1) of Article 143 of the Constitution, 
the President of India has referred three questions of law to this Court for considera- 
tion and a report of its opinion thereon. These questions are : 

(1) Do the provisions of Article 289 of the Constitution preclude the Union from im- 
posing, or authorising the imposition of, customs duties on the import or export of the property 
of a State used for purposes other than those specified in clause (2) of that Article ? 

(2) Do the provisions of Article 289 of the Constitution of India preclude the Union from 
imposing, or authorising the imposition of, excise duties on the production or manufacture in 
India of the property of a State used for purposes other than those specified in clause (2) of that 
Article It 

p) VViil sub-section (2) of section 20 of the Sea Customs Act, 1878 (Act VIII of 1878) 
and sub-section (1-A) of section 3 of the Central Excises and Salt Act, 1944 (Act 1 of 1944) as 
amended by the Bill set out in the Annexure be inconsistent with the provisions of Article 289 of the 
Constitution of India 2 

We have had the advantage of very full arguments on these questions. The 
learned Solicitor-General of India has put forward the point of view on behalf of 
the Union of India. Several States were represented before us by their Advocates- 
General or other counsel. Except for the State of Maharashtra which has taken a 

Union of India, there is a sharp conflict between 
the States and the Union as to the answers to be given to the three questions. We 
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shall presently refer in greater detail to the points of conflict but it may be generally 
stated that except for the State of Maharashtra, the States have taken the stand 
that under Article 289 of the Constitution the property of a State is exempt from 
the imposition of customs duties and excise duties except to the extent permitted 
under clause (2) of the said Article. The Union of India has taken the stand that 
the amplitude of power given to the Union' Legislature to impose duties of customs 
(Entry 83 of List I of the Seventh Schedule) and duties of excise (Entry 84 of List I 
of the Seventh Schedule) can be cut down only by a very strict interpretation of Article 
289 and that strict interpretation is that clause (1) of Article 289 is confined to a 
property tax only, namely, a tax on the goods as such and not on their importation 
or exportation or on their production and manufacture, and looked at from that 
point of view Article 289 of the Constitution does not give any protection to a State 
in the matter of customs duties and excise duties. 

It is necessary perhaps to say something at this stage about the constitutional 
background against which the questions fall for consideration. The Sea Customs 
Act, 1878 (VIII of 1878) was enacted in March, 1878 in order to consolidate and 
amend the law relating to the levy of sea customs duties. The Central Excises and 
Salt Act, 1944 (I of 1944) was enacted in February, 1944 to consolidate and amend 
the law relating to central duties of excise and to salt. The Government of India 
Act 1915 (5 and 6 Geo. V, c. 61) was a consolidating measure repealing and re- 
enacting the numerous Parliamentary Statutes relating to the administration of 
British India which had been passed between the years 1770 and 1912. This Act 
was amended in certain minor respects by the Government of India Amendment 
Act, 1916 (6 and 7 Geo. V, c. 37) which also contained certain substantive pro- 
visions not incorporated in the principal Act. In 1919 the Act again underu'ent 
amendment by the passing of the Government of India Act, 1919 (9 and 10 Geo. V, 
c. 101) which was enacted for the purpose of bringing into effect the Indian constitu- 
tional reforms based on what is commonly known as the Montagu-Chelmsford 
Report. Section 45 of the Act of 1919 provided that the amendments made by 
that Act and the Act of 1916 be incorporated in the text of the Government of India 
Act, 1915, and that that Act as so amended be known as the Government of India 
Act. This Government of India Act constituted an Indian Legislature consisting 
of two Chambers, namely, the Council of States and the Legislative Assembly. 
This Legislature had the power to make laws for all persons, for all Courts and for 
all places and things within British India and had also the power to repeal or alter 
any laws which were in force in any part of British India. Prior to the Government 
of India Act, 1935 (26 Geo. V, c. 2) the dominion and authority of the Crown, which 
extended over the whole of British India, was derived from many sources, in part 
statutory and in part prerogative, the former having their origin in Acts of the British 
Parliament and the latter in rights based upon conquest, cession or usage some of 
which were directly acquired while others were enjoyed by the Crown as successor 
to the rights of the East India Company, The Secretary of State for India was the 
Crown’s responsible agent for the exercise of all authority vested in the Crown in 
relation to the affairs of India, But the superintendence, direction and control 
of the civil and military government of India was declared by the Government of 
India Act to be vested in the Govemor-Gcneral-in-Council ; while the govern- 
ment or administration of the Governors’ and Chief Commissioners’ Provinces 
vested respectively in the local governments. 

The Government of India Act, 1935 introduced a dual system of government 
in the shape of autonomous Provinces and a Federation ; two sets of Legislatures 
were set up, one Federal Legislature and the other Provincial Legislature. In the 
Seventh Schedule were given three Lists, FedcrakLegislative List called List I, Pro- 
vincial Legislative List called List II and the Concurrent Legislative List called List 
III. Legislative power was distributed amongst the Legislatures in accordance with 
tirose Lists. Duties of custom, including export duties came within Item 44 of List 
I and duties of excise on tobacco and other goods manufactured or produced in 
India except alcoholic liquors, opium etc., came within Item 45. The Indian Legisla- 
ture amended the Sea Customs Act, 1878, as also the Central Excises and Salt Act, 
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1944 from time to time in exercise of the powers which it had either under the Govern- 
ment of India Act, 1919, or the Government of India Act, 1935. The Indian Indepen- 
dence Act, 1947 created the Dominion of India as from 15th August, 1947, and the 
Secretary' of State for India as the Crown’s responsible agent for Indian affairs dis- 
appeared from the Indian constitutional scene. The Constitution of India came into 
force on 26th January, 1950. This Constitution envisaged India p a Sovereign 
mocralic Republic, v/r,, a Union of States but the scheme of the Government oi 
India Act, 1935 with regard to distribution of legislative poiyers between Parliament, 
which is the Union Legislature, and the State Legislatures was continued. The 
Seventh Schedule of the Constitution contains three lists, Union List called List I, 
State List called List U, and Concurrent List called List HI. Entry S3 of List I 
relates to duties of customs including export duties and Entpf 84 relates to duties of 
excise on tobacco and other goods manufactured or produced inindia except alcoholic 
liquors, opium etc. The distribution of legislative powers and the legislative relations 
between the Union and the States are controlled by various Articles, namely, Articles 
245 to 258, in Chapter I of Part XI of the Constitution. We may indicate here briefly 
the constitutional position that in normal circumstances Parliament has exclusive 
power to make laws with respect to any of the matters enumerated in List I and the 
Legislature of any State has exclusive power to make laws for any such State with 
respect to any of the matters enumerated in List II ; both Parliament and the Legisla- 
(ure of a State have power to make laws with respect to any of the matters enumerated 
in List III. 

Under Article 245 of the Constitution, the power of Parliament as also of the 
Legislature of a State to make laws is subject to the provisions of the Constitution. 
Some of these provisions are contained in Article 285 and Article 289 which occur in 
Chapter I, of Part XII of the Constitution. This Part deals with several subjects, 
such as Finance (Chapter I), Borrowing (Chapter II) and Property, Contracts etc. 
(Chapter III). We may now read Article 289 ; 

“ 289 (1).— The property and income of a State shall be exempt from Union taxation. 

(2) Nothing in clause (1) shall prevent the Union from imposing, or authorising the imposi- 
tion of, any tax to such extent, if any, as Parliament may by law provide in respect of a trade or 
business of any kind carried on by, or on behalf of, the Government of a State, or any operations 
connected therewith, or any property used or occupied for the purposes of such trade or business, 
or any income accruing or arising in connection therewith. 

(3) Nothing in clause (2) shall apply to any trade or business, or to any class of trade or 
business, which Parliament may by iaw declare to be incidental to the ordinary functions of Govern- 
ment.” 


The interpretation of this Article is the main subject for consideration in this 
Reference. 

Soon after the coming into force of the Constitution, section 20 of the Sea Cus- 
toms Act, 1878 which stated what goods would be dutiable under the Act, was amen- 
ded by the Union Legislature by Act XLV of 1951. The amendment took the shape 
of inserting a sub-section in section 20 , sub-section (2), which said that the provisions 
of sub-section (1) shall-apply in respect of goods belonging to the Government of a 
State and used for the purpose of a trade or business of any kind carried on by, or on 
behalf of, that Government or of any operations connected with such trade or business 
as they apply in respect of goods not belonging to any Government. A similar 
amendment was made in section 3 of the Central Excises and Salt Act, 1944 by insert- 
ing sub-section P'A) in that section. That sub-seefton said that the provisions of 
sub-section (1) shall apply to all excisable goods other than salt which are produced 
or manufactured in India by, or on behalf of a Government of a State (other than a 
Union territory) and used for the purposes of a trade or business of any kind carried 
on by or on behalf of that Government, or of any operations connected with such 
trade or business as they apply in respect of goods which are not produced or manu- 
lactured by any Govenment. It is obvious that these two amendments were inten- 

Central Excises and Salt Act, 1944 
k n-u ® IV Constitution. In 1962 the Union Government 
introduced a Draft Bill m Parliament further to amend the Sea Customs Act, 1878 
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and the Centra] Excises and Salt Act, 1944. We may quote two clauses of tliis Draft 
Bill in order to appreciate how this Reference has come to be made to this Court. 
These tsvo clauses are clauses 2 and 3 of the Draft Bill which run : 

2. Amendment of section 20 (^cf VIII 1 of 1878). — ^Tn section 20 of the Sea Customs Act, 
1878, for sub-section (2) the following sub-section shall be substituted, namely ; — 

“ (2) Tlic provisions of sub-section (1) shall apply in respect of .all goods belonging to the 
Government as they apply in respect of goods not belonging to tlie Government.” 

3. Amendment of sections (Act fjfldH). — InsccUonO of the Central Excises and Salt Act 
Act, 1944, for sub-section (1-A) tlic following sub-section shall be substituted, namely : — 

“(1-A) The provisions of sub-section (1) shall apply in respect of all excisable goods other 
than salt which arc produced or manufactured in India by, or on behalf of, the Government as 
they apply in respect of goods which arc not produced or manufactured by the Government.” 

This Draft Bill gave rise to a controversy and the Governments of certain Suites 
expressed the view that the amendments proposed in the Draft Bill would not be 
constitutionally valid as tlic provisions of Article 289 read with the definitions of 
‘ taxation ’ and * tax ’ in clause (28) of Article 366 of the Constitution preclude the 
Union from imposing or authorising the imposition of any tax. including customs 
duties and excise duties, on or in relation to any property of a State, except to the 
extent pe'rmitted by clause (2) read with clause (3) of the said Article 289 . The 
Union Government was, however, of the view that the exemption from Union taxa- 
tion granted by clause (I) of Article 289 was restricted to Union taxes on the property 
of a State and did not extend to Union taxes in relation to the property of a State ; 
therefore, customs duties being taxes on the import or export of goods and not on 
goods as such and excise duties being taxes on the production or manufacture of 
goods and not on goods as such did not come within the protection of clause (1) of 
Article 289 . This conflict of views gave rise to doubts astothctruci nterpretation and 
scope of Article 289 of the Constitution and in particular, as to the constitutional vali- 
dity of the amendments proposed in the Draft Bill. This led the President to refer the 
three questions stated above to this Court for consideration and a report of its opinion 
thereon. 

In one of the very earliest References made to the Federal Court (In re, The Central 
Provinces and Berar Sales of Motor Spirit and Lubricants Taxation Act, 1938 (Central 
Provinces and Berar Act No. XIV of 1938' under section 213 of the Government of 
India Act, 1935 (which corresponded to Article 143 of the Constitution), Gwycr, 
C.J., observed that the rules whiph would apply to the interpretation of other statutes 
would apply equally to the interpretation of a constitutional enactment, but their 
application must be conditioned of necessity by the subject matter of the enactment 
itself, namely, the nature and scope of the Act itself which is a Constitution, “ a 
mechanism under which laws arc to be made and not a mere Act which declares what 
the law ought to be. ” He said that this was especially true of a Federal Constitu- 
tion, with its nice balance of jurisdictions. We recognise that a broad and liberal 
spirit must inspire those wltose duty it is to interpret an organic instrument which sets 
up a constitutional machincry, a machinery meant to control the life of a nation, to 
embody its ideals, and facilitate the realisation of such ideals for the present and the 
future ; this docs not however imply that those whose duty it is to interpret the Consti- 
tution are free to stretch or pervert the language of the enactment in the interests of 
any legal or constitutional theory or even for the purpose of supplying omissions or 
of correcting supposed errors. 

Keeping these principles in mind let us consider the problem before us by an 
examination of the relevant Articles of the Constitution bearing on that problem. 
The crux of the problem is the true scope and effect of Article 289 of the Constitution 
which we have quoted earlier. Clause (1) of Article 289 states that the property and 
income of a State shall be exempt from Union taxation. How, Article 366 (28) says 
in clear terms that, unless the context otherwise requires, the expression “ taxation ” 
includes the imposition of any tax or impost whether general or local or special and 
the word “ tax ” shall be construed accordingly. We shall presently consider the 


1. 1939 F.CR. 18 ; (1939) 1 M.LJ. (Sup.) 1 (F.C) 
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question whether the context of Article 289 requires a different meaning to be given 
to the word “ taxation ” . But let us first see what happens if ^ye read Article 289 
(I) by substituting for the expression “ taxation ” the words which Article 366 (28) 
says the expression “ taxation ” includes. Clause (1) of Article 289 will-then read as 
follows : . • 

• “The property and income of a State shall be exempt from the imposition of any tax or impost, 
whether general or local or special by the Union”. 

There can be no manner of doubt that customs duty or excise duty is an impost 
within the meaning of Article 366 (28), and this the learned Solicitor-General has not 
contested. If therefore Article 289 (1) is interpreted with the key furnished by Article 
366 (28), then it seems to us that however broad and liberal a spirit may inspire those 
whose duty it is to interpret the Article, it would be impossible to stretch or pervert 
the language of the Article which in the clearest of terms says that the property and 
incomeof a State shall be exempt from any impost, whether general or local or 
special, by the Union. 

So far as the property, of the Union is concerned the counterpart of Article 289 
is Article 285 which reads : 

“ (1) The property of the Union shall, save in so far as Parliament may by law othenvise 
provide, be exempt from all taxes imposed by a State or by any Authority within a State. 

(2) Nothing in clause (1) shall, until Parliament bylaw othenvise provides, prevent any 
Authority within a State from levying any tax on any property of the Union to which such property 
was immediately before the commencement of this Constitution liable or treated as liable, so long 
as that tax continues to be levied in that State.” 


Now, the words of Article 285 (1) are still more clear and emphatic. It says that 
the property of the Union shall, save in so far as Parliament may by law otherwise 
provide, be exempt from all taxes imposed by a State or by any Authority within a 
State. The expression “ all taxes ” must mean all taxes whether they be on property 
or in relation to property. Neither in Article 289 (1) nor in Article 285 (1) do we see 
any restricting words which would cut down the full meaning of the expression “ taxa- 
tion ” in Article 289 or “ all taxes ” in Article 285. The distribution of legislative 
power under Article 245 is in express terms subject to the provisions of the Constitu- 
tion. The result therefore is that Parliament cannot legislate to take away the exemp- 
tion given by Article 289 (1), nor can a State Legislature legislate to take away the 
exemption given by Article 285 (1). If one follows the principles of interpretation 
to which we have earlier referred, the plain effect of Articles 245, 285 (I), 289 (1) and 
366 (28) appears to be this : under Article 285 (1) the property of the Union shall be 
exempt from all taxes imposed by the State or by any Authority within a State, save 
in so far as Parliament may by law otherwise provide; the property and income of a 
State shall be exempt from Union taxation save in so far as clause (2) of Article 289 
allows or authorises the imposition of any tax on the property of a State. 


Let us now consider whether the context of Article 289 or any of the other Articles 
in the Constitution requires that a different meaning should be given to the expression 
“ taxation ” or “ taxes ” in Article 289 (1) or Article 285 (1). 


The learned Solicitor-General has emphasised the use of the words ‘ property ’ 
and ‘ income ’ in Article 289 and has further submitted that the word ‘ income ’ was 
not necessary in Article 285 (1) and has not been mentioned there, because “ taxes on 
income other than agricultural income” is an Item in List I of the Seventh Schedule of 
the Constitution and a State, or an Authority within a State, has no legislative compe- 
tence to impose a tax on income. From the use of the two words ‘ property ’ and 
‘ income ’ in clause (1) of Article 289, the learned Solicitor-General has argued that 
the intention of the makers of the Constitution must have been to restrict clause (1) 
to a direct tax on property or income that is, a tax on property as such or a tax on 
income as such. He has elaborated this argument in this way : as ‘ income shall be 
exempt from tax ’ means that income shall be exempt from income-tax' in the same 
way the expression ‘ property shall be exempt from tax ’ means that pronertv shall be 
exempt from property tax. In other words, he contends, that the word ‘ property ’ 
must control the.word taMtion ’ and must be interpreted as modifying the compre- 
hensive connotation of the word ‘ taxation ’ . ^ ^ 
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We are wholly unable to accept tills line of argument as correct. The learned 
Solicitor-General has indeed conceded that the word ‘ property ’ in clause (1) of 
Article 289 has a comprehensive connotation and refers to all property and assets of a 
State. Article 294 which' occurs in the same Part of the Constitution states that as 
from the,commencement of the Constitution all property and assets which iihmediately 
before such commencement were vested in His Majesty for the purposes of the Govern- 
ment of the Dominion of India and all property and assets which immediately before 
such commencement were vested in His Majesty for the purposes of the Government 
of each Governor’s Province shall vest respectively in the Union and the correspond- 
ing State. It is clear therefore that in the Constitution the word * property ’ is used in 
a comprehensive sense to include all assets, movable or immovable. Apart from t hose 
assets which vested in the Union or a State at the commencement of the Constitution, 
the Union or a State may acquire new assets. This is also provided for in Articles 
296 to 298 of the Constitution. Therefore, in both Articles 285 and 289 the word 
‘ property ’ means all property and assets which vested in the Union or a State at the 
commencement of the Constitution and all property and assets which may thereafter 
be acquired by the Union or a State. In clause (1) of Article 289 the subject of the 
sentence is ‘ property and income ’ and the predicate is ‘ shall be exempt from Union 
taxation ’ . Grammatically, the clause can only mean this : all property and income 
of a State shall be exempt from all taxation by the Union, giving the word ‘ taxation ’ 
its comprehensive meaning, as required by Article 366 (28). It is necessary to em-. 
phasise here that the word ‘ property ’ used in the sentence is not used as a word 
qualifying the word ‘ taxation ’ ; rather it is used as a subject which gets the benefit 
of exemption from Union taxation. One can understand that when one says that 
State income shall be free from Union tax he means that such income shall be free 
from Union income tax, particularly when there is only one legislative Item with 
regard to a tax on income (other than agricultural income) which is Entry 82 in List I. 
But we fail to appreciate how the word ‘ property ’ can be used as qualifying the 
word ‘ taxation ’ and thereby restricting the ambit of its comprehensive connotation. 
The Union power of taxation on or in relation to property of various kinds ranges 
over a wide field ; see Entries 82 to 92-A of the Constitution. Why then should the 
use of the word ‘ property ’ in Articles 285 and 289 refer only to those items which 
enable the imposition of a direct tax on property and not to others ? We find no 
legitimate ground for such restriction in the context of Article 289. Such a restric- 
tion would, in our opinion, be clearly against the plain language of the Article. 

The learned Solicitor-General has conceded that Articles 285 (1) and 289 (1) are 
analogous and complementary Articles and bear the same meaning. In Article 285 (1) 
the word ‘ income ’ does not occur, but the word property occurs. It states that the 
property of the Union shall be exempt from all taxes imposed by a State etc. We 
fail to see how in Article 285 (1) the word * property ’ can be taken to qualify and cut 
down the expression “ all taxes ” occurring therein. It should be obvious that the 
expression ‘ all taxes ’ means all taxes, and the clear intention as expressed in Article 
285 (1) is that the property of the Union shall be exempt from all taxes imposed by a 
State or by any authority within a State, including even a tax on agricultural income 
derived from Union property. It is worthy of note here that the Items in List II 
which deal with taxes or duties which can be imposed by a State Legislature are those 
contained in Items 46 to 62 thereof. Some of these Items are indeed taxes on pro- 
perty as such, e.g.. Item 49, “ taxes on lands and buildings ” ; Item 56, ‘'^mxes on 
goods and passengers carried by road or on inland waterways ” ; Item 57, “ taxes on 
vehicles, whether mechanically propelled or not, suitable for use on roads etc. ” ; 
and Item 58, “ taxes on animals and boats” . Some other iteins are in relation to 
property, but arc not on property as such ; e.g.. Item 51, “ duties of excise on the 
manufacture or production of alcoholic liquors for human consumption manu- 
factured in the State and countervailing duties at the same or lower rates on similar 
goods manufactured or produced elsewhere in India”; Item 52, “taxes on the 
entry of goods into a local area for consumption, use or sale therein ” ; and 
Item 54, “ taxes on the sale or purchase of goods other than newspapers ” ; and ftsjp 
55, “ taxes on advertisement other than advertisements published in the nesvspapers ” 
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if the arcument of the learned Solicitor'General is correct, then the property of the 
Union will be exempt from such ta-xes imposed by a State, or by an authority within a 
State, as are property taxes, that is, taxes on property as such, but not exempt trom 
taxes which are on the manufacture or production of goods, entry of goods sale or 
purchase of goods etc. This would mean that the expression ‘ all taxes’ orcurnng m 
Article 285 (1) would lose its meaning, and we must read the Article as though when 
the Constitution-makers used the expression ‘ all taxes ’ , they meant some taxes only 
and not all taxes. It is to be noticed that under Article 366 (28) the word tax has 
also to be construed in the same comprehensive way as the word ‘ taxation . It is 
necessary to state here that fortunately for us, neither under the Government of India 
Act, 1935 nor under our present Constitution, is it necessary to examine the mceties 
of distinction between direct and indirect taxation, as no such division exists in the 
Government of India Act, 1935 or in the Constitution. There are several taxes like 
taxes on luxuries or trade which can be indirect ; and some taxes like succession 
duties (and even excise) have in part been assigned to both. 

In M. F. V. Sundararamier & Co. v. The State of Andhra Pradesh'^, this Court 
observed that our Constitution was not written on a tabida rasa : and that a Federal 
Constitution had been established under the Government of India Act, 1935, and 
though that has undergone considerable change by way of repeal, modification and 
addition, it still remains the framework on which the present Constitution is built. 
On an analysis of the subjects in List I and List II of the Seventh Schedule of the 
Constitution, this Court ob.-ei-ved : 

“The above analysis — and it is not exhaustive of the Entries in the Lists — leads to the inference 
that taxation is not intended to be comprised in the main subject in which it might on an extended 
construction be regarded as included, but is treated as a distinct matter for purposes of legislative 
competence. And this distinction is also manifest in the language of Article 248, clauses (1) and (2) , 
and of Entry 97 in List I of the Constitution.” 

The distinction is between the main subject of legislation and a tax in relation 
thereto ; the main subject of legislation figures in one group and a tax in relation 
thereto is separate!)' mentioned in a second group, but no distinction is drawn bet- 
ween direct and indirect taxation. There are several taxing Items in List I and List 11 
which will take in both direct and indirect taxation. In re The Central Provinces 
and Berar Sales of Motor Spirit and Lubricants Taxation Act, 1938 {Central Provinces 
andBerar Act No. XIV of 1938) 2 , Sulaiman, J., after referring to the Canadian Consti- 
tution as embodied in the British North America Act, 1867 and the Australian Consti- 
tution as embodied in the Commonwealth of Australia Constitution Act, 1900 obser- 
ved that unlike those Constitutions the Government of India Act , 1935 did not make 
any distinction between direct and indirect taxation and in the matter of legislative 
competence the ultimate incidence of the tax was not necessarily a crucial test and 
there was no justification for adopting any such principle as that certain classes of 
duties which were to be regarded as direct had been assigned to the Provinces, and 
other classes regarded as indirect had been reserved for the Federation (see the obser- 
vations at page 73). As in the Government of India Act, 1935, so also in our Consti- 
tution the distinction for purposes of legislative competence is between the main 
subject of legislation and a tax in relation thereto. 


If this be the correct position, then it is impossible to accept the argument advan- 
ed on behalf of the Union that the word ‘ property ’ in clause (I) of Article 289 or 
clause (1) of Article 285 makes a distinction between direct and indirect taxation, 
namely, a tax on property as such and a tax in relation to property. 

If we examine clauses (2) and (3) of Article 289 and clause (2) of Article 285, the 
position becomes still more clear. It seems clear to us that clause (2) of Article 289 
carves out an exception to clause (1) in the sense that it states that nothing in clause 
(I) shall prevent the Union from imposing or authorising the imposition of any tax 
to such extent, if any, as Parliament may by law provide in respect of a trade or busi- 
ness of any kind carried on, by or on behalf of, a Government of a State, or any 
operations connected therewith, or any property used or occupied for the purposes 
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of such trade or business, of any income accruing or arising in connection therewith. 
Clause (3) says that nothing in clause (2).shall apply to any trade or business of to 
any class of trade or business which Parliament may by law declare to be incidental 
to the ordinary functions of Government. Clause (2) creates an exception to clause 

(1) and clause (3) creates an exception upon an exception. The broad distinction 
drawn in these two clauses is between trading or business activities of the Government 
of a State and its governmental functions. In respect to its trading or business acti- 
vities a tax may be imposed and if any property is used or occupied for the purpose 
of trade or businesess it is liable to tax. If however the trade or business is 
declared by Parliament to be incidental to the ordinary functions of a Government, 
the exemption given by clause (1) will 'Operate and clause (2) will not defeat that 
operation. The combined effect of clauses (1), (2) and (3) appears to be this : under 
clause (1) the property and income of a State is exempt from Union taxation ; clause 

(2) however says that the income of a State derived from commercial activities or the 
property of a State in respect of a trade or business of any kind carried on by or on 
behalf of a Government of a State or any operations connected therewith or any 
property used or occupied for the purpose of such trade or business shall not be 
immune from Union taxation ; under clause (3) however Parliament may by . law 
declare, any trade or business or any class of trade or business of a State to be 
incidental to the ordinary functions of Government and if Parliament so declares 
clause (2) will not apply and the operation of clause (1) will not be arrested. 
What is a governmental function or what is a trading or business function is 
not always easy to determine. Thus in Australia, activities of the Government 
have been held to be ‘ industrial ’ even though nothing is charged for servicM, 
e.g. municipal road construction, harbour dredging, piloting and ferries. Our Consti- 
tution avoids this difficulty by empowering Parliament to declare by law that any 
trade or business carried on by a State shall not come within the scope of clause (2) 
of the Article but shall be deemed to be ‘ incidental to the ordinary functioiK of 
government Upon such declaration no taxation by the Union of such trade or 
business or property or income connected thcresvith will be possible. This seems to 
us to be the true effect of the three clauses of Article 289, 

If clause (1) of Article 289 has a restricted meaning as is contended for by the 
earned Solieitor-General on behalf of the Union, then the distinction drawn between 
rading or business activities on one hand and governmental functions on the other 
i clause (2) and clause (3) of Article 289 loses its full significance ; for clauses (1) 
nd (2) distinguish between trading and other functions and clauses (2) and (3) dis- 
nguish between ordinary trading and trading which is really governmental function. 

' all that the Union is prevented from doing is to put a tax on property as such, 
hat was the purpose of drawing a distinction between the trading or business acti- 
des of Government and its governmental functions ? If the tax is to be levied 
property as such, then obviously there cannot be any impost on a trading or 
Siness activity, as for example', on the production or manufacture of goods etc, 
ly was it necessary then to make a reference to trading or business activities or 
rations in clauses (2) and (3) of Article 289 ? It would have been enough merely 
lay that property used or occupied in connection with a trade or business will 
iable to a tax, but not other property. But the ambit of clause (.2) is much wider 
I the mere use or occupation of property in connection with trade or business. 

■ as reference to trading or business activities, such as, the production and 
ufacture of goods, transportation of goods etc. Why was it necessary for the 
ititution-makers to refer to such trading or business activities in clause i2) if 
^at they had in mind in clause (1) was a direct tax on property ? In our opinion, 
;amcd Solicitor-General has given no satisfactory explanation with regard 
s aspect of the case. He suggested at first that clause (2) was not an exception, 
crely explanatory of clause (1). It is difficult to understand why there should 
efcrence to business or trading activities in clause (2) if the entire intendment 
t confine the exemption to a direct tax on property. Tlie learned Solicitor- 
il then said that even if clause (2) was an exception, it was an exception only 
natter of property tax. That would mean that only the last portion of clause 

SQJ— 10 
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(2) which refers to property used or occupied for the purpose of trading or business 
activities of a State Goveriunent has any significance and not the other parts which 
relate to trading or business activities, such as, production or manufacture' of goods, 
etc.': - ' • . 

:j : We have noticed earlier that the amendments which Parliament itself made in 
1951 in section 20 of the Sea Customs Act, 1878 and section 3 of the Central Excises 
•and Salt Act, 1944 by. inserting two sub-sections thereto showed that Parliament 
understood clause (2) of Article 289 as creating an exception to clause (1). Those two 
amendments, sub-section (2) of section 20 of the Sea Customs Act, 1878 and sub- 
section (1-A) of section 3 of the Central Excises and Salt Act, 1944, draw a dirtinction 
between the'trading activities of the Government of a State and its governmental 
functions; no exemption is given in respect of goods belonging to a State Govern- 
ment and used for the purpose of a trade or business of any kind carried on by 
or on behalf of that Government or of any operations connected with such trade 
or business, but exemption is granted in respect of other goods belonging to Govern- 
ment. 

If, therefore, we look to the context of Article 289, particularly clauses (2) and 
(3) thereof, it becomes manifest that there is nothing in Article 289 which restricts 
the comprehensive meaning to be given to the word ‘ taxation ’ in Article 289. Simi- 
lar is the position with regard to clause (2) of Article 285. That again creates an 
exception to clause (1) of Article 285 and saves any tax on any property of the 
Union to which such property was immediately before the commencement of the 
Constitution liable or treated as liable to tax, so long as that tax continues to be 
levied in that State. 


One very serious objection to the contention of the learned Solicitor-General, 
an objection which appears to us to be almost fatal, is that in the taxing Entries 
in List I (from Entry 82 to Entry 92-A) there is no entry which would enable the 
Union to impose a tax on property as such, that is, a direct tax on property as pro- 
perty, in the sense suggested by the learned Solicitor-General for his interpretation 
of Article 289 (I). There are, however, Entries, in List II to some of which 
we have referred earlier, which would enable the State Legislature to impose a direct 
tax on property, such as, ‘lands and buildings’ ‘and animals and boats’ etc. If 
the learned Solicitor-General is right in his contention, then the only tax from which 
the property of a State can claim exemption under clause (1) of Article 289 is ‘ pro- 
perty tax ’ to be imposed by the Union, and yet under the Legislative Entries in List 
I ,the Union cannot impose a ‘ property tax ’ on State property at all. To this as- 
pect of the case the reply of the learned Solicitor-General has been two-fold ; he 
has first referred us to Entry 89 (terminal taxes on goods and passengers carried by 
railway, sea or air). Entry 86 (taxes on the capital value of the assets, exclusive .of 
agricultural land, of individuals and companies) and Entry 97, the residuary, entry; 
secondly, he has referred us to Article 246 (4) under which Parliament has power ito 
make laws with respect to any matter for any part of the territory of India not includ- 
ed in a State notwithstanding that such matter is a matter enumerated in the State 
List. His argument is that the Union can impose a property tax under any of. the 
aforesaid three entries; secondly, under Article 246 (4) the Union can impose a. 
property tax on State property if that property is situate in a territory not included 
in a State. It appears to us that the argument does not really meet the objection 
raised on behalf of the States. Entry 86 relates to capital value of the assets of in- 
dividuals and companies and has nothing to do with State property, for the State 
is neither an individual nor a company. Entry 89 relates to a terminal tax which 
IS essentially different from a property tax in the sense contended for by the learned 

difficult to bclieve that the exemption given by 'clause 
(r) of Article 289 was meant as a safeguard against the exercise of power under the 
residuary entry. Apart from that, we have considerable doubt if the residuary 
property tax ’ when there are Entries relating to, such tax in 
p would be a case of much ado about nothing if the Constitution solenmly 
provided for an exemption against ‘ property tax ’ on State property only for such 
rare cases as are contemplated m Article 246 (4), the situation of State property in 
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territory not included in a State. Such situation would be very rare, and could 
have hardly necessitated a solemn safeguard at the inception of the Constitution 
when the States were classed under Part A or Part B of the First Schedule. If the 
wider interpretation of clause (1) of Article 289 is accepted, such property would 
also be exempt from Union taxation except in cases covered by clause (2) of the 
Article. We find it difficult to accept the contention that clause (1) of Article 289 
was meant only for cases covered by Article 246 (4) ; for that would be the result 
of the interpretation canvassed for on behalf of the Union. 

We proceed now to consider the problem from three other aspects ; (1) against 
the background of similar provisions in the Government of India Act, 1935 ; (2) 
in the light of the scheme under the Constitution of the financial relations between 
the States and the Union ; and (3) tlie distribution of taxing powers between the 
States and the Union. 

As to the Govermnent of India Act, 1935, the relevant provisions are contained 
in sections 154 and 155. They read as follows (so far as relevant for our purpose) : 

“ Section 154.— Property vested in His Majesty for purposes of the Government of the Federa- 
tion shall, save in so far as any Federal law may othenvise provide, be exempt from all taxes imposed 
by, or by any authority within, a Province or Federated State ; 

Provided that, until any Federal law otherwise provides, any property so vested which was 
■immediately before the commencement of Part 111 of this Act liable, or treated as liable, to any 
such tax, shall, so long as that tax continues, contiue to be liable, or to be treated as liable, 
thereto. 

Section 155. — (1) Subject as hereinafter provided, the Government of a Province and the Ruler 
of a Federated State shall not be liable to Federal taxation in respect of lands or buildings situated 
in British India or income accruing, arising or received in British India; 

Provided that— 

(a) where a trade or business of any kind is carried on by or on behalf of the Government 
of a Province in any part of British India outside that Province or by a Ruler in any part of British 
India, nothing in this sub-section shali exempt that Government or Ruler from any Federal taxation 
in respect of that trade or business, or any operations connected therewith, or any income arising 
in connection therewith, or any property occupied for the purposes thereof ; 

(b) • • ■ • • • • 

( 2 ) • • * • * 

Before the Government of India Act, 1935 the sclieme of government was essen- 
tially unitary though there were Local Legislatures with limited powers. For the 
purpose of distinguishing the functions of the local governments and Local Legisla- 
tures of Governors’ Provinces from the functions of the Governor-General in 
• Council and the -Indian Legislature, subjects were classified in relation to the func- 
tions of Government as Central and Provincial subjects in accordance with the Lists 
set out in Schedule I of the Devolution Rules made under sections 45-A and I29-A 
of the Government of India Act, 1919. All Govermnent property then vested in 
'His Majesty for the purpose of the Government of India and there was no necessity 
for any special provision granting immunity to that property from taxation. The 
Government of India Act, 1935, introduced a dual system of Government. Part 
ni.of the Government of India -^ct, 1935, came into force on 1st April, 1937. Pro- 
perties belonging to the Crown and in existence prior to that date were governed 
by the general law enunciated by the Courts. Judicial opinion was however not 
uniform. In some cases it was held that Statutes imposing duties of taxes bind 
Government unless the very nature of the duty or tax is such as to be inapplicable 
to Government. On the other hand, in some cases it was held that the law was 
the same in India as in England, where the principle of immunity of Crown property 
from taxation followed from the prerogative that the Crown was not bound by any 
Statute unless expressly, named. When the dual system of Government was first 
introduced by the Government of India Act, 1935, the question of immunity of ta.xa- 
tion of property of one GoTOrnment by the other arose. 

The doctrine of Immunity of Instrumentalities was propounded by the Sup- 
reme Court of the United States inthc.case of McCullochv. Maryland^, to mean that 

Tj T". 


1; (1819) 4 M'hcaton. 316. 



‘ THE SUPRESIE court JOUkNAL. ' . : [19^4 

wlieii two separate Governments are established. as in a Federal Constitution, each 
.with a limi ted jurisdiction, the power of each Government shall be construed as being 
under an implied limitation that it shall be so exercised as not to impair the functions 
allotted to the other Government. Hence, any incidental or indirect interference 
with the functions of the Federal Government would make a State legislation bad 
even though the legislation might relate to a subject allotted to the State Legislature 
and conversely. , It was held that a State coiild not tax the agencies or instrumen- 
talities of the Federal Government and a similar limitation would apply as regards 
the Federal Legislature. This doctrine has had many vicissitudes of fortune in the 
decisions of the Courts in America. We do not think that it is necessary to deal 
with the history of those vicissitudes. 

The Government of India Act, 1935, as also the Constitution of 1950 contained 
provisions which accepted the principle with a limited application as regards the 
exemption from mutual, taxation, in sections 154 and 155 of the Act of 1935 and 
Articles 285 and 289 of the Constitution. In the words of the Judicial Committee 
in Webb v. Outrim^, it may be stated that the very inclusion of the aforesaid provi- 
sions shows that the question of interference on the part of the Federal and State 
powers as against each other was not left to an ‘ implied prohibition or limitation ’ 
but the provisions themselves define the extent of the immimity. Outside those 
provisions the State and Union Legislatures have the full power to legislate on the 
matters included within their respective Lists, subject always to the other provisions 
of the Constitution. ■ • 

Like Articles 285 and 289 of the Constitution, the aforesaid sections 154 arid 155 
are complementary to each other and provide for the mutual exemption of The 
property of the Federation and the Provinces from taxation imposed by the other : 
this is consistent with the general practice of Federal Constitutions to exempt the 
governments of the units from Federal taxation, that being part of a’, reciprocal 
arrangement under which the Federal Government also is exempt from’ taxation 
by the several units (see Parliamentaiy Debates, Vol. 302, Col. 523 and 524). One 
noticeable feature of the two sections is that whereas section 154 speaks of the “ pro- 
perty vested in His Majesty for the pilose of the Federation ” so as to include 
movable property also (see Bell v. Municipal Commissioner of Madras\ section 155 
which confers exemption on the property of the " units” is confined to' lands and 
buildings. The result would be that movable property belonging to the Federation 
would be exempt from duties like octroi which might be levied under the Provincial 
law, while goods of the Provincial Governments and “units” would be subject 
to the customs and excise duties levied by the Federal Government. Income: from 
commercial undertakings and operations in the nature of trade carried on by the 
units, so long as they are confined within the territory of that unit is not liable to 
Federal income-tax. This in short, was the scheme of sections 154 and-155 of the. 
Government of India Act, 1935. Now, if sections 154 and 155 of the Government 
of India Act, 1935, are contrasted with Articles 285 and 289 of the Constitution, one 
noticeable difference strikes one at once. The expression ‘lands ,and buildings’ 
in section 155 is changed to ‘ property ’ in Article 289 ; in other words, the Union 
and the States are practically put on the same footing so far as exemption from 
taxation of one by the other is concerned. Both Articles 285 and 289 mention 
‘ property’ in a comprehensive sense, and the distinction between movable property 
and immovable property drawn in sections 154 and 155 is done away with. The 
inevitable conclusion is that the Constitution-makers consciously made the departure. 
They must have been aware of the distinction made in sections 154 and 155 and 
also of the interpretation of Courts that ‘ property ’ in section 154 was used in a 
comprehensive sense so as to get exemption for the property of the Federation from 
alt Provincial taxation. With that knowledge they used the word ‘ property ’ in 
Article 289 and put State ‘ property ’ on a par with Union ‘ property ’. It is im- 
possible to accept in these circumstances the contention that the word ‘ property,’ 
or the juxtaposition of the words ‘ property and income ’ in Article 289 was intend’- ■ 
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ed to qualify the word ‘taxation’ and thereby the plain meaning of the language- 
used. 

Now, as to the financial relations between the Union and the States. Chapter 
I of Part Xri contains provisions which control and govern these relations. Put 
briefly, the scheme is that there is a distribution of revenues between the Union 
and the States, even though the collection may be made in some cases by the States 
and in other cases by the Union ; some taxes collected by the Union are assigned 
to the States (Article 269) ; some taxes levied and collected by the Union are dis- 
tribdted between the Union and the States (Articles 270 and 272) ; there are pro- 
visions for grants in aid of the revenues of some States, in which jute is extensively 
grown, in lieu of assignment of any share of the net proceeds in each year of export 
duty on jute and jute products (Article 273) ; there arc also provisions for grants 
in aid of the revenues of such States as Parliament may determine to be in need 
of assistance (Article 275), etc. These provisions indicate clearly that there is an 
attempt at adjustment on a financial integration so that neither the Union nor the 
States may be starved for want of financial resources to carry on the essential and 
expending activities of a welfare State. We do not see in these provisions any deter- 
mining consideration which would bear upon the exemption granted to Union 
property by Article 285 and that granted to State property by Article 289. We 
fail to sec how a restricted meaning given to the aforesaid two , -rticles will facilitate 
the financial adjustment referred to in the earlier Articles in the same chapter or 
how it will retard the said adjustment if a wider meaning is given to them. We 
repeat that Articles 285 and 289 must be construed on their own terms, and it is 
not open to us to pervert or change the language used therein unless there are com- 
pelling reasons to bo gathered from other relevant Articles of the Constitution. We 
find no such compelling reasons in the other Articles of Part XII which deal with the 
financial relations between the States and the Union. 

We have earlier referred briefly to the distribution of legislative power betsveen 
the States and the Union. We have also pointed out that so far as the taxing powers 
are concerned, the Legislative Entries in the Seventh Schedule make a distinction, 
for purposes of legislative competence, between the main subject of legislation and a 
tax in relation thereto. Taxes on income other than agricultural income (Entry 
82), duties of customs including export duties (Entry 83), and duties of excise on 
tobacco and other goods manufactured or produced in India except alcoholic liquors 
for human consumption, opium, hemp and other narcotic drugs (Entry 84) arc in 
List I. Therefore, under Article 246 Parliament alone has power to make laws 
imposing the aforesaid taxes. This power, it has been argued on behalf of the 
Union, will be seriously curtailed if a wider meaning is given to Article 289. We 
do not think that this argument is any answer to the problem posed before us. The 
power to make laws given to Parliament is subject to the provisions of the Constitu- 
tion. Article 289 is one of such provisions. Therefore, it is no answer to the 
problem to say that if a wider meaning is given to Article 289, it will curtail the 
powers of Parliament. If Article 289 in its true scope and effect is capable of bearing 
only the wider meaning, then it must control tlie power of Parliament. Article 245 
says so in express terms. 

Another argument on this aspect of the case is that the Union has exclusive 
power to regulate trade and commerce with foreign countries, import and export 
across customs frontiers, and definition of customs frontiers (Entry 41 of List I) and 
inter-State trade and commerce (Entry 42 of the same List), and the power to regu- 
late trade and commerce with foreign countries or inter-State trade includes the 
power to regulate by imposing customs duties or duties of excise. This power, it is 
contended, will be very seriously affected if the exemption from taxation given by 
Article 289 is held to extend to customs duties and excise duties in respect of goods 
imported or exported by a State or goods produced or manufactured by a State. 
We are not impressed by the argument. The power to control trade and commerce 
with foreign countries and inter-State trade is with the Union and in exercise of that 
power the Union can impose regulatory measures on the activities of a State, We 
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are familiar now with control measures like the Import Control Order, Essential- 
Supplies Act, etc. Through these regulatory measures the Union can carty into: 
effect its power of control, and under Article 302 Parliament may by law impose 
such restrictions on the freedom of trade, commerce or intercourse between one 
State and another or within any part of the territoty of India as may be required in 
the public interest. Under Artiele 256 the exeeutive power pf every State. shall be 
so exercised as to ensure compliance with the laws made by Parliament, and the execu- 
tive power of the Union shall extend to the giving of such directions to a State;as 
may appear to the Union Government to be necessary for that purpose. 'Under 
Article 257 the executive power of every State shall be so exercised as not to impede 
or prejudice the exercise of the executive power of the Union, and the Union Govern- 
ment can give necessary directions in the matter to the State Government. So far as 
trade and commerce within the State is concerned, the State has power to make laws 
(Entry 26 of List II). We think, therefore, that nothing serious is likely to happen, 
either with regard to foreign trade or inter-State trade, if we hold on the terms of 
Article. 289 that State property is exempt from Union taxation including customs 
duties or excise duties. Such an interpretation is not likely to result in any. inter-" 
ference with the power of control which the Union undoubtedly has over foreign' 
trade or inter-State trade. ' ' ' 

The contention that the Union has the power to regulate trade by imposition 
of customs duties and that power would be annulled if the State has immunity from 
them in respect of things imported or exported by it seems to us to be fallacious. 
The Union’s power to legislate to regulate foreign trade contained in the Legislative 
List is subject to the provisions of the Constitution one of which is contained in Article 
289 (1). Therefore in the case of a conflict between Article 289 (1) and the legisla- 
tive power to regulate foreign trade, the former must prevail. The Union therefore 
cannot in view of Article 289 (1) impose a customs duty on things imported 
by the State and seek to justify it as an exercise of its power to regulate 
foreign trade. Then, again it seems to us that as stated in Af.P. F. SundardramierSc 
Co.i case^, an item in the Legislative List not giving expressly the power of taxation 
does not confer such a power. It would follow that the power in List I to regulate 
foreign trade cannot be exercisd by imposition of a tax. That has to be done 
othenvise and without the imposition of a tax. 

It is to be remembered that a striking feature of our Constitution, which perhaps 
distinguishes it from some other Constitutions, is its attempt to harmonise the in- 
terests of the individual with those of the community and the interests of a State 
with those of the Union. Our Constitution does not set up the States as rivals to 
one another or to the Union. Each is intended to work harmoniously in its own 
sphere without impediment by the other, with an overriding power to the Union 
where it is necessary in the public interest. It is a nice balance of jurisdiction which 
has worked satisfactorily so far and, it is to be hoped, will continue to so work in 
times to come with good sense prevailing on all sides. We are not prepared to 
say that the exemption given to State property from Union taxation by Article 289 
conflicts in any way with the power of control which the Union has over foreign 
trade or inter-State trade or disturbs the balance of jurisdictions referred to above. 
It is to be remembered in this context that under clause (2) of Article 289 the trading 
activities of a State and property used for such trading activities caimot claim any 
exeinplion from Union taxation, unless Parliament declares by law that the trading 
activities are incidental to the ordinary functions of government. 

■■ We have so far dealt with the problem on the relevant Articles of our Constitu- 
tion. It may be helpful now to consider how a similar problem under other Federal 
Constitutions has been dealt with by the Courts. 

It is necessary here to strike a note of warning. Each Constitution must" be 
interpreted on its own terms and in its own, setting of history, geograpahy and social 
conditions of the country and nation for which the Constitution is made ; a decision 
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on a constitutional problem having an apparent similarity with a problem arising 
under a different Constitution may not be a sure guide as a solution of the problem. 
Basically, the problein must be solved on the terms of the Constitution under which 
it arises. Remembering this warning, we turn first to certain Canadian decisions 
on which the leanied Solicitor-General has relied. The vital core of a Federal .Consti- 
tution, it is said, is the division of legislative powers between the Central Authority 
and the component States or Provinces. In sections 91 to 95 of the British North 
America Act, 1867, the main lines of this division in Canada were set forth. In section 
92 certain classes of subjects were enumerated and the Provinces were given exclu- 
sive power to make laws in relation to matters coming within these classes of subjects. 
The opening paragraph of section 91 gave the Dominion power, 

“ to make laws for the peace, order and good government of Canada in relation to all matters 
not coming within the classes of subjects by tlris Act assigned exclusively to the Legislatures of-the 
Provinces". 

That is to say, the residue of powers not expressly given .to' the 
Provinces was reserved to the Dominion. The section then proceeded with a 
specific enumeration of twenty-nine classes of subjects, illustrating but not restric- 
ting the scope of the general words used earlier in the section.. Section 125 said, 

“ No lands or property belonging to Canada or any Province shall be liable to taxation 

In The Attorney-General of British CoUwibia v. The Attomey-General .for 
the Dominion of Canada^, the facts were these. The government of the province of 
British Columbia in the exercise of its powers of control and sale of alcoholic liquors 
embarked on the business of dealing in alcoholic liquors and found itself under the 
necessity of importing “ Johnnie Walker Black Label” whiskey; it claimed it was 
exempt from payment of the usual customs duties imposed by the Dominion Par-- 
liament and rested its claim on section 125. The Supreme Court of Canada held 
by a majority decision that the levying of customs duties on the goods in question 
was not “ taxation ” on “ property ” belonging to a Province within the purview 
of section 125. The ratio of the decision, as expressed by Duff, J., was that cus- 
toms duties as an instrument for regulation of external trade came within the second 
enumerated head under section 91 ; and customs duties when levied for the purpose of 
raising a revenue were, speaking broadly and in the general view of them, taxes on 
consumable commodities, taxes on consumption ; while the taxation of capital, of 
assets, of property was a very different matter. Duff, J., then said : 

“ Our first duty in construing the section is, of course, to ascertain the ordinary and gramma- 
tical meaning of the words but it is with the ordinary and dramatical meaning of the words in the 
setting in which they are found and as applied to the subject-matter that we are concerned. What 
the section is dealing with is not taxation in general but the liability of “property ’’ to “ taxation” 
and the word taxation when used in this association has, I think, pritm fade a much less compre- 
hensive import than that which would be ascribed to it standing by itself or in some other connec- 
tions.” 

It is pertinent to note here that the Canadian Constitution did not contain a key 
to the word ‘ taxation ’ as is contained in Article 366 (28) of our Constitution. It 
was permissible, therefore, in the setting of the Canadian Constitution to draw a 
distinction between “ taxation of property ” and the “ levying of customs duties ” 
for purposes of raising revenue. Our Constitution says in express terms that “taxa- 
tion” includes the imposition of any tax or impost, whether general, local or special. 
It is reasonable to think that the makers of onr Constitution were aware of the 
distinction between the more comprehensive and less comprehensive meaning that 
can be attached to the word * taxation and deliberately chose to mention expressly 
the more comprehensive meaning in the interpretation Articles, instead of leaving 
it to judicial determination. One.may well speculate if the decision in Canada would 
have been the same if there were such a provision in the Canadian Constitution and 
if, as Duff, J., said, our first duty in construing a provision is to ascertain the ordinary 
and grammatical meaning of the words used. The aforesaid decision of the Supreme 
Court was approved by the Privy Council in Ammcy-Generalof British Coimnbia v. 
Attorney-General of Canada*^* Referring to section 125 of the British North America 
Act, Lord Buckmaster said : 

1. 64 Can. S.C-R. 377. 
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•“ Taken alone, and read without consideration of the scheme of the statute, this section un- 
doubtedly creates a formidable argument in support of the appellant’s case. _ It is plain, however 
that the section cannot be regarded in this isolated and disjunctive way. It is only a part of the 
general scheme established by the statute with its different allocations of powers and authorities 
to the Provincial and Dominion Government. Section 91, which assigns powers to the Dominion 
provides, among other things, that it shall enjoy exclusive legislative authority over all matters enume- 
rated in the Schedule, included among which ate the regulation of trade and commerce and raising 
of money by any mode or system of taxation. Tlie imposition of customs duties upon goods im- 
ported into any country may have many ob>ects; it may be designed to raise revenue or to regulate 
trade and commerce by protecting native industries, or it may have the two-fold purpose of attempt 
ting to secure both ends; in either case it is a power reserved to the Dominion. It has not indeed , 
been denied that such a general power does exist, but it is said that a breach is created in the tariff 
wall, which the Dominion hasthepower to erect, by section 125, wluch enables goods of the Proving 
or the Dominion to pass through, unaffected by the duties. But section 125 cannot, in their Lord-, 
ships’ opinion, be so regarded. It is to be found in a series of sections which, beginning with section 
102, distribute as between the Dominion and the Province certa in distinct classes of property, and 
confer control upon the Province with regard to the part allocated to them. But this does not 
exclude the operation of Dominion laws made in exercise of the authority conferred by s^tion 91. 
The Dominion have the power to regulate trade and commenre throughout the Dominion, and, 
to the extent to which this power applies, there is no partiality in its operation. Section 125 must, 
therefore, be so considered as to prevent the paramount purpose thus declared from being defeated.” 


It is obvious that the observations made by Lord Buefcmaster have reierence 
to the special characteristics of the Canadian Constitution, particularly the para- 
mountcy of Dominion Power to regulate trade and commerce throughout the Domi- 
nion to which section_125 was made to yield. The scheme of our Constitution is 
different : (1) the legislative power of Parliament is expressly subject to other 
provisions of the Constitution ; (2) the power to regulate trade and commerce' is 
assigned both to the Union and the States ; and (3) there is a distinction between 
the main subject of legislation and a tax in relation thereto. We are not emphasi^ng 
the fact that in section 91 of the British North America Act, 1867, occurs the expres- 
sion “ notwithstanding anything in this Act ”, because tJiat expression may be said 
to relate to the enumeration of subjects rather than to section 125. In our view the 
decision turned upon the peculiar characteristics of the Constitution under which 
the problem arose and is no safe guide for the interpretation of our Constitution. 
It may perhaps be added that if the Canadian case fell to be decided under our Consti- 
tution, clause (2) of Article 289 would have given an adequate answer to the problem, 
for a State Can claim no exemption in respect of its business activities and when 
British Columbia imported whiskey to embark on a business of alcoholic liquors; 
it would not claim any exemption under clause (1) of Article 289. 


We now turn to certain Australian decisions. Speaking generally, the Com- 
monwealth of Australia Constitution Act, 1900, creates a Federation which resembles 
the United States in the manner in which powers are assigned to the Federal Govem- 
ment with a residue in the States or the people. It resembles the Canadian Constitu- 
tion in the attempt to adapt the machinery of responsible government to a Federal 
system, but differs from the Canadian and our Constitution in the division of powers. 
As regards the Conmonwealth, section 51 contains a list of thirty-nine enumerated 
■povrers with which it is vested. It says inter alia that, subject to the Constitution, 
the Parliament shall have power to make laws for the peace, order and good govern- 
ment of the Commonwealth with respect to — 


(i) Trade and commerce with other countries, and among the States ; and 
(iO Taxation, but so as not to discriminate between the States or parts of States. 

, ; Section 52 defines the cases in which the power of the Commonwealth is to be 
exclusive. As regarfs the State, the broad principle of the division is found in sec- 
rton 107 which in effect says that the powers of the States are left unaffected by the 
except in so far as the contrary is expressly provided ; subject to that 
f remans sovarei^ within its own sphere. Now, section 114 of the Common- 
wealth of Austraha Act, 1900, says : 

maintain any nava/or mUit^forw! <«taposeMy^ax on property *oU^1dnd"Sn^^^ 
Co^wealth, nor shall the Commonwealth impose any lax"^ on'liroper^y oL^fkini 
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The decision on which the- learned Solicitor-General has placed the greatest 
reliance is Attorney-General of New South Wales v. Collector of Customs for N> S. W. ^ 
That was . a case in which an action was brought by the Attorney-General of New 
South Wales to recover from the Collector of Customs for New South Wales a 
particular sum being the amount of duties of Customs demanded by the defendant 
upon the importation into the Commonwealth of certain steel rails, and paid under 
protest by the Government of the State of New South Wales. The rails in question 
were purchased in England by the State for use in the construction of the railways 
of the State. On their arrival at the port of Sydney the defendant claimed that they 
were liable to customs duties. The State disputed its liability to pay duty and 
deposited the amount claimed under protest. A case was stated for the opinion of 
tire High Court of Australia on two main questions ; (1) whether the provisions 
of the Customs Act, 1901, and the Customs Tariff, 1922, affected the Crown as repre- 
senting the community of New South Wales ; and (2) whether the steel rails were 
exempt from duty by virtue of section 114 of the Constitution. So far as the first 
question was concerned Griffith, C.J., said that it was concluded b}' the decision in 
The King v: Sutton\ So far as the second question was concerned, the majority of 
Judges held that customs duties whether capable or not of being included in the 
word_ “ tax are not a tax upon property in the sense in which that expression is 
used in section 1 14. Isaacs, J., held that duties of customs, as ordinarily understood 
and as enacted in the Customs Act, were imposed on the goods themselves, and, 
therefore, “ on property” within the meaning of section 114, but they did not come 
within the meaning of the word “tax” asusedin that section and the Constitution 
generally. Griffith, C.J., not only drew a distinction between direct and indirect 
taxation but also held that section 1 14 applied only to property within the limits of 
the Commonwealth and did not apply to goods in process of coming within those 
limits. He further held that the power to impose taxation conferred by section 51 (,ii) 
as well as the power to regulate importation conferred by section 51 fi) were para- 
mount and unlimited and a construction which would make the words of section 114 
consistent with giving full effect to the plain intention of section 51 should be pre- 
ferred. He proceeded on the footing that the words of section 114 were capable of 
two constructions. Then he observed : 

" There is no doubt that in some contexts the words ‘ impose any tax ’ might be capable of 
application to duties of customs. Nor is there any doubt that the word ‘ taxation ’ in section 51 (ii) 
includes the levying of duties of customs. But these duties are nowhere in the Constitution des- 
cribed as a ‘ tax ’, unless tlte use of the word ‘ taxation ’, in section 51 (ii) is such a description 
of them ; nor is the levying of them ever spoken of as the imposition of a tax on property. Section 86 
speaks of ‘ the collection and control of duties of Customs and of Excise.’ Sections 88, 89, 90, 92, 
93, 94, 95 alt speak of the ‘ imposition ’ of duties of Customs. Such duties are imposed in respect 
of ‘ goods ’ and in one sense, no doubt, ‘ upon ’ goods, which is only another way of saying that 
the word ‘upon’ is sometimes used as synonymous with ‘ in respect of’. In the same way the 
word ‘ upon ’ or ‘ on ’ is used colloquially in speaking of stamp duties, succession duties, and other 
forms of indirect taxation, as taxes on deeds, and/or on real and personal property. Yet it is 
recognised that these forms of taxation are not really taxation upon property but upon operations 
or movements of property.” 

Higgins, J., based his decision on a somewhat different ground. He said that 
he could not confidently take the ground that a customs duty could not be a tax within 
the meaning of the word “tax” in section 114. He said that section 114 did not 
use the expression “ tax of any kind ”, but spoke of “ any tax on property of any 
kind belonging to a State.” He derived the idea of ownership as the crucial test 
by reason of the use of the expression “property of any kind belonging etc.” The 
learned Judge observed : 

“The prohibition as to State taxation was, no doubt, suggested by the British North America 
Act, section 125. But by substituting the word ‘ property ’ for * lands or property ’, the intention 
— if it tvas the intention — ^to confine tlie prohibition to what are known as ‘ property taxK * has 
been somewhat obscured. Property is, by the Constitution, subject to be taxed at the instance 
of the State as well as of the Commonwealth;.customs taxation is solely a matter for the Common- 
wealth (section 90). Taxes of retaliation, as between the States and the Commonwealth, are possiWc 
ns to property taxes ; but are impossible as to customs taxes. But whatever may have been the 
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motive ^vhich led to this express ProWbiaon inaMfion 

held to be implied from the nature of C/»sWutionas\o thesubject 

agents, the phraseology is such as o pom no «“ hout [he St or the Com- 

oflhiseKpmssprohrfarnon. ‘‘ A State shall no^wthouahe^^^^^^^ 

rtrcfmmonweVlth;noVsM ihc Commomvealth impose any tax on property of any k,nd belong- 

^ We are of the view that the considerations which led the learned 
conclSra af which they arrived are not considerations which are ^vailab e us 
u£ orCoUS«lL/w= are doling >vrth an 

( 1 ) ; that exemption clause has to be intctpteM wtli the key rutmshed by Artid 
366 (28). Under our Constitution the word taxation has been denn u ^ 
Constitution itself and we are not free to give a different meaning to ''f . e. 
to make a distinction betvvecn direct and indirect taxation, or between taxation o 
orSi-rty whSrt Commonwealth and property imthe process of 

Sn?withib those ^ nor arc we free to make a distinction between a 

tax on^property and a tax in respect of property. It is further significant 
114 of the Commonwealth of Australia Act, 1900, uses P: , 

perty”. Our exemption clause in Article 289 uses a different 
Les^ not qualify the word ‘ tax ’ in any way, but says that the property and income 
of a State shall be exempt from any tax or impost whether general, local or special, 
to be imposed by the Union. Even in the matter of section 1 14 of the Commonwealth 
of Australia Act, 1900, there was a difficulty m drawing the distinction between pro- 
perty and the importation of property, because of the use of flic ^^P^ossio 
Ly kind” in section 114. This difficulty is pointed out by Nicholas m The 
Australian Constitution (second edition, page 143). He says : . - w 

'• The solution was found In distinguishing between property and the 'ropodabon of property 
and between duties and taxation as those terms arc used in the Constitution. Both distmctions m- 
wlvcd some dfficultks, for section 1 14 uses the words " of any kind ” and the only express autbo- 
riw to impose Ss is to be found in section 51 (ii). The policy thus sanctioned has not been 
aooroved in all States alike. States have been compelled to pay duties on irnported matenm^ 
inSuding locomotives of a type not made in Australia, so *ba* Ibc proceeds of their loans have b n 
reduced for the benefit of the Commonwealth revenue and the power of exemption has not been 
used where it might have been (Report of the Royal Commission, p. 361). 

Apropos the Australian case it may perhaps be pointed out that under our 
Constitution the ‘ taxing power ’ is treated as different from the ‘ re^latory power . 
Again, as we have stated earlier, the classification between ‘direct Rud indirect 
taxes has not been adopted by our Constitution. Moreover the problem which 
falls for our consideration under Article 289 is not one which has to be examined from 
the point of view of legislative power. The problem before us is really the extent of 
the immunity or exemption granted by Article 289. In Attorney-General for Saskat- 
chewan v. Canadian Pacific Maitway CompanyK the question arose of construing an 
exemption granted to the Canadian Pacific Railway Company by clause 16 of a 
contract between the Canadian Government and the said company. The exemp- 
tion clause provided inter alia that . 

“ the Canadian Pacific Railway, and all stations and station grounds, workshops, buildings, 
yards and other property, etc., shall be for ever free from taxation by the Dominion, or by any 
Province hereafter to be established, or by any municipal corporation therein.” . > ' ’ 

The Province of Saskatchewan was constituted in 1905 and in purported comp- 
liance with its obligations under the aforesaid exemption clause, the Dominion 
Parliament provided in section 24 of the Saskatchewan Act of 1905 that . 

“ the powers hereby granted to the said Province shah be exercised subject to the provisions of 
clause 16 of the contract.” 

The Canadian Pacific Railway Company raised the question that it was free from 
business tax imposed by the City Act, 1947, of Saskatchewan by reason of the exemp- 
tion clause. Beforethe Judicial Committee ofthc Privy Councilit was argued on behalf 
of the Province of Saskatchewan that the exemption was limited to taxes imposed 
upon the owner in respect of the ownership of the property liable to taxation, but 
the exemption did not extend to taxes levied upon the company in respect- of its 
business of operating it. Dealing with this argument the Judicial Committee said : 


1. L.R. (1953) A.C. 594. 
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“ While the language of clause 16 is that the property shall be ‘ forever free from taxation* 
by any Province thereafter to be established, it is said that to tax the company in respect to the use 
of the property (itself a term of the exemption), is not to tax the property and that that alone is 
prohibited.” 

Their Lordships construed the exemption on its own terms and held that a tax ujton 
the owner , in respect of the use of the property was as much within the exemption 
as a tax on the property itself. In our view the exemption clause in Article 289 
must similarly be construed on its own terms. tVe further consider that no ques- 
tion of paramountcy of legislative power arises in that connection. 

On behalf of the States, except the State of Maharashtra which has supported 
the stand of the Union in the matter of excise duties only, it has been very strongly 
contended before us that for the purpose of the exemption clause in Article 289 
nothing turns upon the distinction between a tax on property as such and a tax in 
relation to property. Both affect property and if property is to be free from Union 
taxation, it makes no difference whether the tax is on the ownership or possession 
of property or is on its production or manufacture or its importation or exportation. 
A large number of decisions were cited before us as to the true nature of customs 
duties and excise duties. There are a number of decisions of this Court where it 
has been held that a duty of excise is a tax on goods produced or manufactured in 
the taxing country ; similarly customs or export duty is a duty imposed on goods 
which are the su'bject of importation or exportation. This is also clear from the 
provisions relating to “draw back” in the matter of customs duties and refund rules 
in the matter of excise duty. ' We consider it unnecessary to examine these decisions 
in detail for the purpose of the problem before us. It is enough to point out that 
in order to determine whether an impost, be it a tax, duty or fee, falls under one item 
or the other of the Legislative Lists in the Seventh Schedule, it may be necessary to 
examine the nature of the tax, duty or fee. As the Judicial Committee pointed out 
in Governor-General in Council v. Province of Madras'^, a duty of excise is primarily 
a duty levied on a manufacturer or producer in jrcspect of the commodity manufac- 
tured or produced ; it is however a tax on goods, to be distinguished from a tax on 
sales or the proceeds of sales of goods ; the two taxes, the one levied on the manu- 
facturer in respect of his goods, the other on a vendor in respect of his sales may in 
one sense overlap. But in law there is no overlapping, the taxes being separate and 
distinct imposts. But, as we have said earlier, the problem before us is not the 
nature of the impost but rather the extent of the inununity granted by Article 289 
of the Constitution. The extent of that immunity, as we have indicated- earlier, 
really depends on the true scope and effect of Articles 245, 285, 289 and 366 (28) 
of the Constitution. In the matter of the extent of the immunity the distinction 
between a tax on property as such or in relation to property is really of no 
materiality. A tax on property as such and a tax in relation to property — both 
affect property — and if the true scope and effect of the Articles which we have 
mentioned is that State property must be exempt from imposition of any tax or 
impost, whether general or local or special, by the Union, then the distinction drawn 
between a tax on property as such and a tax in relation to property loses its signifi- 
cance. , 

For the reasons given above our opinion is that the answers to the three ques- 
tions referred to this Court must be in the affirmative and against the stand taken 
by the Union. 

Hidayatullah, J.—hs, a result of a proposal to introduce in Parliament a Bill to 
amend section 20 of the Sea Customs Act', 1878 (VIII of 1878) and section 3 
of the Central Excises and Salt Act, 1944 (1 of 1944) with a view to applying the 
provisions of these two Acts to goods belonging to the State Governments, the 
President of India has been pleased to refer under Article 143 of the Constitution, 
three questions for the opinion of this Court to ascertain if the proposed amendments 
would be constitutional. These questions are ; 


1. (1945) F.C.R. 179 : (1945) 1 M.U. 225 : L.R. 72 I.A. 91 at 103. 
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S the CoLonwVanh;nDrstel^ ihc Commomvcallh impose at>y tax onproperty of any kind belons- 

We arc of the view that the considerations which led the learned Judgw to the 
conclusion at which they arrived are not considerations 
under our Constitution. ' We are dealing with an exemption clause under Article 
(i) ; that exemption clause has to be interpreted with the key furnished by Artide 
366 (28) Under our Constitution the word ‘ taxation has been defined by the 
Constitution itself and we are not free to give a different meaning to the word so ^ 
to make a distinction between direct and indirect taxation, or between taxation oi 
property within the limits of the Commonwealth and property in. the Process of 
coming within those limits ; nor are we free to make a distinction between a 
tax on property and a tax in respect of property. It is further significant that section 
114 of the Commonwealth of Australia Act, 1900, uses the expression tax on pro- 
perty”. Our exemption clause in Article 289 uses a different phraseology which 
does not qualify the word ‘ tax’ in any way, but says that the property and income 
of a State shall he exempt from any tax or impost whether general, local or special, 
to be imposed by the Union. Even in the matter of section 1 1 4 of the CommomveaJtn 
of Australia Act, 1900, there was a difficulty in drawing the distinction between pro- 
perty and the importation of property, because of the use of the expression of 
any kind” in section 114. This difficulty is pointed out by Nicholas in The 
Australian Constitution {second edition, page 143). He says ; 

“ The solution ivas found in distinguishing between property and the importation of property 
and between duties and taxation as those terms are used in the Constitution. Both distmctions in- 
volved some difficulties, for section 114 uses the words “ of any kind ” and the only express autho- 
rity to impose duties is to be found in section 51 (ii). The pohey thus sanctioned not been 
approved in all States alike. States have been compelled to pay duties on miported matenals, 
including locomotives of a type not made in Australia, so that the proceeds of their loans have been 
reduced for the benefit of the Commonwealth revenue and the power of exemption has not been 
used where it might have been (Report of the Royal Commission, p. 361).* 


Apropos the Australian case it may perhaps be pointed out that under our 
Constitution the ‘ taxing power ’ is treated as different from the ‘ regulatory power ’. 
Again, as we have stated earlier, the classification between ‘direct’ and ‘ indirect ’ 
taxes has not been adopted by our Constitution. lyloreover the problem which 
falls for our consideration under Article 289 is not one which has to be examined from 
the point of view of legislative power. The problem before us is really the extent of 
the immunity or exemption granted by Article 289. In Attorney-General for Saskai- 
cliewan v. Canadian Pacific Railway Company^, the question arose of construing an 
exemption granted to the Canadian Pacific Railway Company by clause 16 of a 
contract between the Canadian Government and the said company. The exemp- 
tion clause provided inter alia that ‘ 

“ the Qmadian Pacific Railway, and all stations and station grounds, workshops, buildings^ 
yards and other property, etc., shall be for ever free from taxation by the Dominion, or by any 
Province hereafter to be established, or by any municipal corporation therein.” , ' ' 

The Province of Saskatchewan was constituted in 1905 and in purported comp- 
liance with its obligations under the aforesaid exemption clause, the Dominion 
Parliament provided in section 24 of the Saskatchewan Act of 1905 that 

“ the powers hereby granted to the said Province shall be exercised subject to the provisions of 
clause 16 of the contract.” 


The Canadian Pacific Railway Company raised the question that it was free from 
business tax imposed by the City Act, 1947, of Saskatchewan by reason of the exemp- 
tion clause. Before theJudicial Committceofthe Privy Councilit was argued on behalf 
of the Province of Saskatchewah that the exemption was limited to taxes imposed 
upon the owner in respect of the ownership of the property liable to taxation, but 
the exemption did not extend to taxes levied upon the company in respect of its 
business of operating it. Dealing with this argument the Judicial Committee said : 


1. UR. (1953) A.C. 594. 
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“ While the language of clause 16 is that the property shall be ‘ forever free from taxation’ 
by any Province thereafter to be established, it is said that to tax the company in respect to the tise ■ 
of the property (itself a term of the exemption), is not to tax the property and that that alone is 
prohibited.” 

Their Lordships construed the exemption on its own terms and held that a tax upon 
the owner in respect of the use of the property was as much within the exemption 
as a tax on the property itself. In our view the exemption clause in Article 289 
must similarly be construed on its own terms. We further consider that no ques- 
tion of paramountcy of legislative power arises in that connection. 

On behalf of the States, except the State of Maharashtra which has supported 
the stand of the Union in the matter of excise duties only, it has been very strongly 
contended before us that for the purpose of the exemption clause in Article 289 
nothing turns upon the distinction between a tax on property as such and a tax in - 
relation to property. Both affect property and if property is to be free from Union 
taxation, it makes no difference whether the tax is on the ownership or possession 
ofproperty or is on its production or manufacture or its importation or exportation. 
A large number of decisions were cited before us as to the true nature of customs 
duties and excise duties. There are a number of decisions of this Court where it 
has been held that a duty of excise is a tax on goods produced or manufactured in 
the taxing country ; similarly customs or e.xport duty is a duty imposed on goods 
which are the subject of importation or exportation. This is also clear from the 
provisions relating to “draw back” in the matter of customs duties and refund rules 
in the matter of excise duty. ' We consider it unnecessary to examine these decisions 
in detail for the purpose of the problem before us. It is enough to point out that 
in order to determine whether an impost, be it a tax, duty or fee, falls under one item 
or the other of the Legislative Lists in the Seventh Schedule, it may be necessary to 
examine the nature of the tax, duty or fee. As the Judicial Committee pointed out 
in Governor-General in Council v. Province of Madras^, a duty of excise is primarily 
a duty levied on a manufacturer or producer in respect of the commodity manufac- 
tured or produced ; it is however a tax on goods, to be distinguished from a tax on 
sales or the proceeds of sales of goods ; the two taxes, the one levied on the manu- 
facturer in respect of his goods, the other on a vendor in respect of his sales may in 
one sense overlap. But in law there is no overlapping, the taxes being separate and 
distinct imposts. But, as we have said earlier, the problem before us is not the 
nature of the impost but rather the extent of the immunity granted by Article 289 
of the Constitution. The extent of that immunity, as we have indicated earlier, 
really depends on the true scope and effect of Articles 245, 285, 289 and 366 (28) 
of the Constitution. In the matter of the extent of the immunity the distinction 
between a tax on property as such or in relation to property is really of no 
materiality. A tax on property as such and a tax in relation to property — ^both 
affect property— and if the true scope and effect of the Articles which we have 
mentioned is that State property must be exempt from imposition of any tax or 
impost, whether general or local or special, by the Union, then the distinction drawn 
between a tax on property as such and a tax in relation to property loses its signifi- 
cance. , 

For the reasons given above our opim'on is that the answers to the three ques- 
tions referred to this Court must be in the affirmative and against the stand taken 
by the Union. 

Hidayatullah, J.-r-As a result of a proposal to introduce in Parliament a Bill to 
amend section 20 of the Sea Customs Acti 1878 (VIII of 1878) and section 3 
of the Central Excises and Salt Act, 1944 (1 of 1944) with a view to applying the 
provisions of these two Acts to goods belonging to ^e State Governments, the 
President of India has been pleased to refer under Article 143 of the Constitution, 
three questions for the opinion of this Court to ascertain if the proposed amendments 
would be constitutional. These questions are : 


1. (1945) F.C.R. 179 : (1945) 1 M.LJ. 225 : L.R. 72 I.A. 91 at 103. 
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“(1) Do the provisions of Article 289 of the Constitution preclude nroperty of a 

or authorising the imposition of, customs duties on the import or export P P y 

State used for purposes other than those specified m clause (2) of tnat A . , ' 

(2) Do the provisions of Article 289 of the Constitution of India J!?® ^.‘?n 

imposing, or authorising the imposition of, excise duties on the „{• .j-nt Article ’ 

of the property of a State used for purposes other than those specified m clause (2) of th 

(3) V/ni sub-section (2) of section 20 of the Sea Customs Act, 1878 (VUI of 1878), and sub- 
section (1-A) of section 3 of the Central Excises and Sait Act, 1944 (1 

the Bill set out in the Annexure be inconsistent with the provisions of Article 289 ol ttie consti- 
tution of India ? ” 


The sections of the two Acts as they stand today provide for the levy of customs 
duties and duties of excise- on all goods belonging to a State but only if used for 
purposes of trade or business of any kind carried on by or on behalf of that Govern- 
ment, or of any operations connected with such trade or business, as (they apply 
in respect of goods not belonging to any Government. These two sections as at 
present read-; 

■ “20. (1) Except .as hereinafter provided, customs duties shall be levied at such rates as may 
be prescribed by or under any law for the lime being in force, on — 

(a) goods imported or exported by sea into or from any customs port from or to any foreign 

port ; 


(6) opium, salt or salted -fisli imported by sea from any customs port into any other customs- 

port ; 

(c) goods brought from any foreign port to any customs port, and, without payment of 
duty, there transhipped for, or thence carried to, and imported at, any other customs port ; and 

(d) goods brought in bond from one customs port to another. 


(2) The provisions of sub-section (1) shall apply in respect of all goods belonging to the 
Government of a State and used for the purposes of a trade or business of any kind carried on by, 
or on behalf of, that Government, or of any operations connected with such trade or business as 
they apply in respect of goods not belonging to any Government. 


Explanation . — In this sub-section ‘ State ’ docs not include a Union territory ”, 

“ 3. (1) There shall be levied and collected in such manner as may be prescribed duties of 
excise on all excisable goods other than salt which are produced or manufactured in India and a 
duty on salt manufactured in or imported by land into, any part of India as, and at the rates set 
forth in the First Schedule. 


(1-A) The provisions of sub-scction (1) shall apply in respect of all excisable goods 
other than salt which arc produced or manufactured in India by, or on behalf of, the Government 
of a State other than a Union territory and used for the purposes of a trade or business of any kind 
carried on by, or on behalf of, that Government, or of any operations connected with such trade or 
business as they apply in respect of goods which are not produced or manufactured by any Govern- 
ment * 

The proposal is to amend the two sections as follows ; 

“ Amendment of section 20 (.-ici VIII o/ 1878).— In section 20 of the Sea Customs Act, 1878, 
for sub-section (2) the following sub-section shall be substituted, namely; — 

‘ (2) The provisions of sub-section (1) shall apply in respect of all goods belonging to the 
Government as they apply in respect of goods not belonging to the Government.’ 

Amendment of section 3 {Act 1 of 1944).— In section 3 of the Central Excises and Salt Act 
1944, for sub-section (1-A) the following sub-scction shal! be substituted, namely ; ’ 

■ '(I-A) The provisions of sub-section (I) shall apply in respect of all excisable goods other 

than salt which are produced or manufactured in India by, or on behalf of, the Government as they 
apply m respect of goods which are not produced or manufactured by the Government.’.” 

.The question is one of great importance not only to the States but also to the 
Union. Wliat the Union wishes to do is to put the State Governments on its tax- 
payers’ list, not only in respect of their trading activities but also in respect of their 
governmental functions. If the Constitution does not prohibit it there can be no 
doubt about the power. TJie sole question thus is whether the Constitution has not 
prohibited this by Article 289 to which reference will be made^presently. 

. Our Republic, is composed of States with their own Governments These 
Governments possess and exercise their own powers like any other Government. 
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Then there is the Union. Government which within its own sphere is supreme but its 
supremacy is not a general or undefined supremacy. It is in certain respects cur- 
tailed to give supremacy to the State Governments. One such curtailment is to be 
found in Article 289 (1) and the only question that can really arise is to what extent 
does that restriction go ? 

We are concerned here with the taxing power ' of Parliament which admittedly 
extends to the levying of duties of customs including export duties (Entry 83, List I, 
7th Schedule) and duties of excise on tobacco and other goods manufactured in 
India except those expressly mentioned in the Entry (Entry 84, ibid). In addition 
to the powers of taxation. Parliament has exclusive regulatory power over “trade 
and commerce with foreign countries ; import and export across customs frontiers” 
(Entry 41, ibid) and also over “ inter-Statc trade and commerce ” (Entry 42, ibid). 
The power derived from these Entries is plenary and can only be the subject of res- 
traint if the Constitution so provides. Under Article 245, this power is expressly 
stated to be subject to the provisions of the Constitution. By Article 24d, which 
divides the subject-matter of laws to be made by Parliament and by the Legislature 
of the States, exclusive power is given to Parliament in respect of matters enumerated 
in the Union List. Similarly, exclusive power is conferred on State Legislatures in 
respect of matters enumerated in the State List. There is a third List called the “Con- 
current List ” and it contains matters over which Parliament and the Legislatures of 
the States have power to make laws. Inconsistency between the laws is avoided 
by Article 254 which makes the law made by Parliament, whether before or after 
the law made by the State Legislature, to prevail over the latter. In addition to these 
provisions. Parliament has power to make laws for the territory of India not included 
in a State even on matters enumerated in the State List and also exclusive power to 
make any law with respect to any matter not enumerated in the Concurrent or the 
State Lists. This, in brief, is the scheme of legislative relations and the distribution 
of legislative power under our Constitution. The three Lists contain Entries which 
enable the raising of money by way of taxes, duties and fees. The taxation Entries 
are to be found in the Union and State Lists only. There are only two Entries in 
tlie Concurrent List which deal with (a) stamp duties other than duties or fees collected 
by means of judicial stamps, but not including rates of stamp duties (Entry 44, 
Concurrent List), and fb) fees in respect of any of the matters in that List but not 
including fees taken in any Court (Entry 47, ibirO- The other two Lists contain 
Entries which enable the Union and the States to impose taxes, duties and fees to 
raise revenue for their respective purposes. These Entries, as far as human ingenuity 
could achieve, attempt to make a clear-cut and fair division. There is an elaborate 
procedure for distribution of Uie proceeds of some of the taxes raised by the Union 
among the States to finance their activities but we are not presently concerned with 
it. 


The powers of taxation being plenary except in so far as the exercise of the 
power could be said to trench upon the exclusive domain outlined and demarcated 
in a rival List, there was a danger in the dual form of Government, which has been 
adopted in our Republic, of one Government taxing another whether to start with 
or as a retaliatory measure. Such a possibility had earlier been envisaged by other 
Federal Constitutions either expressly or as an implication of the dual form and 
immunity of some kind had been conferred in respect of property, etc., between 
the respective Governments. Our Constitution has also made provision in that 
behalf. Those provisions are to be found in Parts XII and XIII. The latter part 
•has been the subject of much anxious thought recently in this Court, and it provides 
for freedom of trade, commerce and intercourse within the territory' of India. Arti- 
cles 285-289 of Part MI provide for immunity from tax in certain other circumstances. 
Of these, Article 286, which involves restrictions on the imposition of tax on the sale 
and purchase of goods, has been before this Court on many occasions and need not 
be considered. Article 285 provides for exemption of the property of the Um'on 
from State taxes, and Article 289, for e.xemption of property and income of a State 
from Union taxation. We are primarily concerned with Article 289 in this Reference. 
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Articles 287 and 288 provide for special exemption from taxes on electricity in 
certain cases and are not relevant to the present purpose. 

' Putting aside Articles 286, 287 and 288, 1 set out below Articles 285 and 289 : 

•''285 (1),— The property of the Union shall, save in so far as Parliament may by law other- 
wise provide, be exempt from all taxes impost by a State or by any Authority within a State. 

(2) Nothing in clause (1) shall, until Parliament by law othervvise provides, prevent tmy 
Authority within a State from levying'any tax on any property of the Union to which such property 
Vins immediately before the commencement of this Constitution liable or treated as liable, so long 
as that tax continues to be levied in that State 


“ 289 (1).— The property and income of a State shall be exempt from Union taxation/ 

' (2) Nothing in clause (1) shall prevent the Union from imposing or authorising the impo- 
sition of, any tax to such extent if any, as Parliament by law provide in respect of a trade or 
business of any kind carried on by, or on behalf of, the Government of a State, or any operations 
connected therewith, or any property used or occupied for the purposes of such trade or 
business, or any income accruing or arising in connection therewith. 

(3) Nothing in clause (2) shall apply to any trade or business, or to any class of trade or 
business, which Parliament may by law declare to be incidental to the ordinary functions of 
Government ”. 


These are the provisions of the Constitution which the President of India has 
in mind in making this Reference to determine whether the proposed extension of 
customs and excise duties to all goods belonging to the State Governments, 
imported or exported in the one case and manufactured or produced in the other, 
would not offend Article 289. 


It may be mentioned at this stage that under the Government of India Act, 1935, 
sections 154 and 155 also provided for similar immunity, but these sections were 
slightly differently worded. I quote these sections for further comparison; 

“ 154. Exemption of certain public properly from taxation. — Property vested in His Majesty 
for pu^oses of the Government of the Federation shall, save in so far as any Federal law may 
othenvisc provide, be exempt from all taxes imposed by, or by any Authority within, a Province 
or Federated State ; 


Provided that, until any Federal law otherwise provides, any property so vested which was 
immediately before the commencement of Part Ilf of this Act liable, or treated as liable, to any such 
tax, shall, so long as that tax continues, continue to be liable, or to be treated as liable, thereto.” 

“ 155. Exemption of Provincial Governments and Rulers of Federated States in respect of 
Federal taxation. — (1) Subject as hereinafter provided, the Government of a Province and the Ruler 
of a Federated State shall not be liable to Federal taxation in respect of lands or buildings situate 
in British India or income accruing, arising or received in British India ; 

Provided that — 


(a) Where a trade or business of any kind is carried on by or on behalf of the Government of a 
Province in any part of British India outside that Province or by a Ruler in any part of British India, 
nothing in this sub-section shall exempt that Government or Ruler from any Federal taxation 
in respect of that trade or business, or any operations connected therewith, or any income arising 
in connection therewith, or any property occupied for the purposes thereof ; 

(b) nothing in this sub-section shall exempt a Ruler from any Federal taxation in respect 

of any lands, buddings or income being his personal property or personal income. ' ' 

(2) NotWng in this Act affects any exemption from taxation enjoyed as of right at the passing 

of this Act by the Ruler of iiu lodisu Stiite in respect of any JndiaQ Governrtient Securities issued 
jbefore that date. 

As I have said already, dual Government in a Federation requires the protec- 
tion of one Government from taxation by the other. In the United States of America 
there is no specific provision but such an immunity is held to be implied in the nature 
of dual Government. In Canada, section 125 of the British North America Act 
1867, provides : ’ 


. .■,.!‘‘NIo lands or property belonging to Canada or any Province shall be liable to taxation.” ' 

- la the Australian Constitution, which, one of its framers (Mr. Justice Hiesins'l 
"pedantic imitation” of the American Constitution, sectiof 114 
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monwealth, nor shall the Commonwealth impose any tax on property of any kind belonging to a 
State”., 

Even in Constitutions which are comparatively recent, like those of Argentina 
and Brazil, we find similar provisions. Article 32 of the Constitution of Brazil 
provides ; 

“ The Union, the States and the Municipalities arc forbidden — 

♦ . ♦ * ♦ ♦ ♦ ♦ 

(c) to tax goods, income or services of each other.” 

In the arguments before us at which the Solicitor-General of India for the 
Union and Advocates-General of some of the States and other learned Counsel 
assisted, two distinct lines of thought were discernible. One line was to rely upon 
certain American, Canadian and Austrialian decisions where restrictions under the 
respective Constitutions were either upheld or negatived, and then to reason from 
analogy. The other line was to take the words of the Constitution and to see what 
the Constitution has meant to say. These two lines represent the classic approach 
to the interpretation and construction of a written Constitution. Cooley explained 
the difference between them' by saying that interpretation “ is the art of 
finding out the true sense of any form of words ; that is, the sense which 
their author intended to convey ”, while construction is “the drawing of conclu- 
sions, respecting subjects that lie beyond the direct expression of the text, 
from elements known from and given in the text ; conclusions which are in 
the spirit, though not within the letter of the text ”. With a written Constitution, 
such as we have, the task in most cases must be one of interpretation, but where the 
language of the Constitution suggests that what was previously passed upon by the 
Superior Courts of other countries in parallel matters has obviously been taken 
as a guide, one may have to go a little further than the text to find out what was 
being sought to be achieved and what was being avoided. I am aware that in Webb v. 
Outtrim^, Lord Halsbury observed that it was impossible to say of the framers of 
the Australian Constitution what their supposed preferences were. I am also con- 
scious of the fact that the Indian Constitution is a document framed by the Indian 
people for the Indian people. In interpreting the Constitution, one must not com- 
pletely cast off the moorings to the text of the Constitution and drift into alien seas. 
I may say, however, that there are indications in the Constitution itself of compelling 
force which show that the framers were desiring to avoid some of the implications 
of these rulings of the Superior Courts of the United States, Canada and Australia. 
The observations of these learned Courts have been pressed into service by Counsel 
before ,us, as they form the historical background of the provisions of our Constitu- 
tion. I also find it convenient to deal with them first as they prepare us to understand 
our own Constitution. Perhaps by seeing the problem in other settings and 
environmeiits, one is able to sec it better in one’s own. 

; I shall begin with the United States of America, because the doctrine had its 
first beginnings there. In the United States, the immunity of one Government from 
taxation by the other arose as an indispensible implication of the dual system. It 
had its roots in what Mr. Justice Frankfurter described as a “ seductive cliche ” 
of Chief Justice Marshall in McCulloch v. Maryland^, that the power to tax involves 
the power to destroy by the tax. But the doctrine was more than a mere cliche ; 
it was stated by Chief Justice Marshall to be fundamental to dual Government. Let 
me recall his words ; 

“ If we measure the power of taxation residing in a State, by the extent of sovereignty which 
the people of a single State possess, and can confer on its Gos-emment, we have an intelligible stan- 
dard, applicable to every case to which the power may be applied. We have a principle which leaves 
the power of taxing the people and property of a State unimpaired, which leaves to a State the com- 
mand of all its resources, and which places beyond its reach, all those which are conrened by the 
people of the United States on the Government of the Union, and all those means wWch arc given 
for the purpose of carrying those powers into execution. We have a principle which is safe for the 
States, and safe for the Union. We are relieved as we ought to be, from clashing sovereignty ; from 
interfering powers ; from a repugnancy between a right in one Govenunent to pull down what 
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there is an acknolwedged right in another to build up ; from the incompatibility of a nght m one 
Government to destroy what there is a right in another to preserve. We arc not itaven to the 
perplexing inquiry, so unfit for the judicial department, what degree of taxation is the legitimate 
use and what degree may amount to the abuse of the poNver ' 

The Chief Justice, therefore, concluded in these famous words ; 


" The Court has bestowed on this subject its most deliberate consideration. The result is 
a conviction that, the States have no power fay taxation or othertvise, to letar^ impede, burden 
or in any manner control, the operations of the Constitution laws enacted by Congress to rarcy 
into execution the powers vested in the general Government. This is ^^we think, the unavoidable 
consequence 'of that supremacy which the Constitution has declared 


This doctrine had early dissenters and chief among them was Mr. Justice Bradley 
who described it as founded on a fallacy which would lead to mischievous conse- 
quences. ■ Collector v. Day^. McCulloch's Case^, involved a State tax which 
was really discriminatory against the operations of a national bank and could have 
been decided without laying down any such proposition. But the doctrine was accept- 
ed and it grew and grew. It took in not only the property and activities of a Govern- 
ment within its protection but also all means, agencies and instrumentalities by which 
Government acts. It was only after many years that the reach of the doctrine began 
to be curtailed. In the Panhandle Oil Co. v. Missippi^, Mr. Justice Holmes did away 
with the cliche by the trenchant observation “ the power to tax is not the power to 
destroy while this Court sits ”. But it was only the increasing dissents which led to 
the overthrow of a good dozen cases in Graves v. New York*. 


I need not enter into the history of the process by which the doctrine was cur- 
tailed. I shall refer to that part only which has withstood the attrition to which 
the doctrine was subjected. In the State of South Carolina v. U. S.^ (a case relied 
upon by the States to explain Article 289), the State had taken over the business of 
selling intoxicating liquors in the exercise of its sovereign powers. The dispensing 
and selling agents of the State were charged, under a Federal Revenue Statute, an 
excise licence tax which was imposed on all sellers of intoxicating liquors. It was 
held that the agents were not protected by the doctrine because they were doing busi- 
ness and not carrying on functions of Government. Mr. Justice Brewer gave the 
reason in these words : 


" Mingling the thought of profit with the necessity of regulation may induce the State to take 
possession, in like manner, of tobacco, oleomargarine and all other objects of internal revenue 
tax. If one State finds it thus profitable other States may foUow, and the whole body of internal 
revenue tax be thus stricken down.” 


Mr. Justice Brewer pointed out that in this way control of all public utilities, of 
gas, of water and of the rail-road systems would pass to the States and the States 
would become owner of all properly and business and then what would the States 
contribute to the revenues of the nation ? He held that the tax was not imposed 
on any property belonging to the State, but was a charge on a business before ^ any 
profits were realized therefrom, or in other words, upon the means by which that 
property was acquired but before it was acquired. In that case, the distinction 
between State as a trader and State as Government was made. This distinction 
was emphasized later in Ohio y. Helvering^, where it was observed : , : 


- - When a ' State entere the market place seeking customers it divests itself 
sovereignty pro tanto and takes on the character of a trader so far at least as th, 
of the Federal Government is concerned 


of its quasi 
taxing power 


In subsequent cases, this distiMtion between governmental functions and func- 
tions as a trader was pmseped The term ‘governmental functions’ was further 
qualified by the words strictly ‘essential’ or ‘usual ’ It was even said tLt twi 
functions must be those in which State Governments must be ‘ traditionally enjaged ’ 
othervvisethey would not be able to withdraw from the taxing Ser of the 
general Government. A certain amount of strictness in the appfication 3 he 


1. 11 Wall. 113 20 L. Ed. 122. 

2. 4 Wheaton 316. 

3. 277 U. S. 218, 223 ; 72 L. Ed. 857 at 859 


4. 306U.S.466. 

5. 199U.S. 437. 
^6. 292U.S. 360. 
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doctrine was noticeable in the University of Jllinois v. U. S. A.^. In that case, the 
University imported scientific apparatus for use in one of its departments. Cus- 
toms duties were exacted which were paid under protest, the University claiming 
to be an instrumentality of the State of Illinois, discharging a governmental func- 
tion. The Tariff Act of 1922, under which the impost was made, was . an Act 
to provide revenue, to regulate commerce with foreign countries, and to encourage 
the industries of the U.S.A. Relying on Gibbons v. Ogdeii^, it was pointed out in the 
case that the power to regulate was plenary and exclusive and its exercise: could not 
be limited, qualified or impeded to any extent by State action and that there was a 
denial to the State to lay imposts or duties on imports and exports without the con- 
sent of the Congress (Articles 1, 10, 2). It was, therefore, laid down that'the prin- 
ciple of duality did not touch regulation of commerce with foreign countries. It 
was argued that the Tarifli Act laid a tax and the tax fell upon an instrumentality. 
It was conceded that it might be so, but it was pointed out that the imposition of 
customs duties could be for purposes of regulation and that the provisions took into 
account foreign trade and regulated it and revenue was incidental and the protection 
did not go beyond governmental functions. Chief Justice Hughes then observed : 

“The fact that the State in the performance of State functions may use imported articles does 
not mean that the importation is a function of the State Government independent of federal 
power.” 


■ “ To permit the States or their instrumentalities to import commodities for their own use, 
regardless of the requirements imposed by the Congress, would undermine, if not destroy, the single 
control which it was one of the dominant purposes of the Constitution to create. It is for the Con- 
gress to decide to what extent if at all, the States and their instrumentalities shall be relieved of 
the payment of duties on imported articles.” 

The regulatory aspect of taxes on commerce was again recently the subject of 
discussion in the United States Supreme Court in what is popularly called the ‘ Soft 
drink case ’. Natural mineral waters in the State were bottled and sold and it was 
held by majority that a non-discriminatory tax on alt persons was payable by the 
Government of the State because in selling mineral waters, even though a part of 
the natural resources of the State, it was not carrying on a goverimiental function 
and the tax did not affect its sovereignty. Mr. Justice Frankfurter said : 

“ Surely the power of Congress to lay taxes has impliedly no less a reach than the power of the 
Congress to regulate commerce. There arc of course State activities and State-owned property 
that partake of uniqueness from the point of view of inter-governmental relations. These inherently 
constitute a class by themselves. Only a State can own a State house ; only a State can get income 
by taxing. These could not be included for purposes of federal taxation in any abstract category 
of taxpayers without taxing the State as a State. But so long as Congress generally taps a source 
of revenue by whomsoever earned and. not uniquely capable of being earned only by a State, the 
Constitution of the United States does not forbid it merely because its incidence falls also on a State. 
If Congress desires, it may of course leave untaxed enterprises pursued by States for the public 
good while it taxes such enterprises organised for private ends.” 

Mr. Justice Frankfurter rejected as untenable such criteria as ‘ proprietary ’ 
.against ‘ governmental ’ activities of the States or ‘ historically sanctioned activities 
of Government’ or ‘activities conducted mostly for profit’, and found “no restriction 
upon Congress to include the States in levying a tax exacted equally from private 
persons upon the same subject-matter.” Mr. Justice Rutledge did not agree with 
the last extension but chose not to differ. Chief Justice Stone, with whom Justices 
Read, Murphy and Burton agreed, pointed out that in the United States the cases 
were divisible into two parts those in which there was taxing of property, income or 
activities of the State, and those in which the tax was laid on agents and instrumen- 
talities of the State, which tax was said to impede or cripple indirectly the State. They 
held that the distinction between governmental and proprietary interests was 
untenable, and agreed that a non-discriminatory tax could sometimes be laid on the 
State, provided it did not affect its sovereignty, but the essence of the matter was not 
that the tax was non-discriminatory but because unduly interfered with the per- 
formance of the State’s functions of Government. Holding, therefore, that the tax 


1. 289U.S.48. 
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in question there did not curtail the State Government in its functions, it was pointed 
out that the Constitution could not be read to give “ immunity to the State’s mineral 
water business from Federal taxation ” or to deny to the Federal Government power 
to levy the tax. 'Mr. Justice Jackson took no part but Justices Douiglas and Black 
entered a powerful dissent. The opinion was based on the theory that the taxing 
power of either Government if exercised against the other was likely to affect the 
cost of its operation and “ if the Federal Government can place the lopal Govern- 
ments on its tax collector’s list, then, capacity to serve the needs of their citizens is 
at once hampered or curtailed ”. ' 

. . From the above analysis of the American cases (and all of them were within 
the ken of our Constituent Assembly), we gather that the immunity now does not 
extend to agents, means or instrumentalities as it did previously, and that it does not 
extend to any trading or business activity of the State even though the trading 
involves natural resources (tliough it is conceded that the Congress may excuse trading 
in a suitable case). It extends to tlie property of the State owned as State but not 
in the course of trading. The marginal cases are those where the tax which is laid, 
interferes unduly with the State as a State, and it is held by narrow majority that 
except for such marginal cases, the States are not immune. The contention on 
behalf of some of the States is that the distinction made by Brewer, J., in the South 
Carolina case^ has been preserved in the scheme of Article 289, and if import and 
export are in the discharge of essential governmental functions, there must be 
exemption from customs duty but not if there is trading. Similarly, it is contended 
that there is exemption from excise duty based on the same or similar considerations. 
In other words, the claim is that our Constitution reproduces in its broad features 
the doctrine as understood in the United States till the time of the framing of our 
Constitution. 

There can be no doubt that the broad features of Article 289 correspond to the 
American doctrine as understood before our own Constitution was framed. Article 289' 
grants an exemption from taxation to the property and income of the States. What 
that comprehends I am leaving over for discussion till after I have touched upon the 
Canadian and Australian Constitutions and referred to cases decided in connection 
therewith. Article 289, however, quite clearly limits the exemption against taxation 
in such a way as to make the trading activities of the States and the property used or 
occupied for the purposes of such trade or business, liable to taxation. This follows 
indubitably from clause (2) . Without attempting to expound exegetically the words 
of that clause and its relation to clauses (1) and (3), I find it sufficient to say that 
clause (2) puts outside the exemption granted by clause (1) all trading activities of the 
State and property used in that connection. The force of the opening words ‘ ‘ Nothing 
in clause (l) ’’ does not make clause (2) an exemption to clause (1). These words 
emphasize that the existence of the power declared by clause (2) is really unaffected 
by clause (1). This is the trend of opinion in the U.S.A., as I have pointed out. 
The same opening words are repeated in clause (3) and the final words 
“ ineidental to the ordinary functions of Government ’’ show that even tradihg can • 
be regarded, if Parliament so declares by law, as “ incidental to the ordinary functions' 
of Government ’’. This is again recognized in the U.S.A., where Statutes sometimes 
inelude special exemptions in favour of the trading activities of the States. ' 

It follows, therefore, that the general outline of Article 289 is based upon the 
American pattern that the property and income of the States are not to be taxed, 
that trading IS not an ordinary function of Government though Parliament may by 
law declare that any trade or business or any class of trade or business is incidental 
to functions of Government. . . ' i ■ 

So far i have dealt with the general pattern only and traced its similarity to the 
^erican doctrine. It may be pointed out even at this stage that there is no immunity 
m respect of the agents or instrumentalities of Government in our Constitution The 
exemption is in respect of the “property and income of a State’’ The force of ‘ 
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these words appears from other cases under the Canadian and Australian Consti- 
tutions. I shall deal with Australia first, because the leading case under that Consti- 
tution was decided before the leading case under tlie Canadian Constitution. 

I have already quoted section 114 of the Commonwealth of Australia Constitu- 
tion Act. The material portion of it may be reproduced here ; 

" A State shall not impose any tax on property of any kind belonging to the 

Commonwealth, nor shall the Commonwealth impose any tax on property of any kind belonging 
to the State. ” 

The doctrine of immunity of instrumentalities as an implied prohibition in the 
Constitution was held inapplicable to Australian Constitution by the Supreme Court 
of Victoria before the -High Court was constituted but the High Court in the first 
case applied the doctrine. See D'Emden v. Pedder.^ It is hardly necessary to 
trace the history of the doctrine as it was rejected in what is called the Engineers' 
case." It was, howbver, held in D'Emden v. Pedder^, that section 114 only 
referred to “ tax on property ” as such and was a prohibition different from that con- 
tained in the American Doctrine. The matter came to a head in two cases in 1908. 
In King v. Snttom^, a quantity of wire netting purchased in England and imported 
into the Commonwealth by the Government of New South Wales was landed at 
port of Sydney. Without any entry having been made or passed and without the 
permission of the Customs Officers, it was removed under the executive authority of 
the State. The Customs Authorities proceeded against the defendant under sections 
36 and 236 of the Customs Act of 1901. It was held that the Customs Actj 1901, 
was a valid exercise of the exclusive power of the Commonwealth conferred by 
sections 52 (ii)’, 86 and 90 of the Constitution Act to impose, collect and control duties 
•of customs and excise, and the Act applied to goods imported by the Government 
of a State just as it applied to private persons and the goods which were subject to 
the control of the Customs Authorities under section 30 could not be removed con- 
trary to the provisions of the Act. On the following day, the High Court delivered 
judgment in the Attorney-General of New South Wales v. The Collector of 
Customs^, in which section 114 was considered. That was an action brought 
to recover from the defendant the amount of customs duties demanded 
and paid under protest in respect of the importation into the Commonwealth 
of certain steel rails by the Governnaent of the State of New South Wales., 
The rails were purchased in England and were shipped to the Secretary 
for Public Works of the State. At that time the current of authority in 
Australia was in favour of applying the American doctrine of immunity of instru- 
mentalities as laid down by the Hi^i Court in D’Emden v. Pedder\ though in that 
case, it was already held that section 114 dealt with “ tax on property ”, and it was 
a very different matter. The State sought the protection of section 114. It was 
held that the doctrine had no application to powers expressly granted to the Com- 
monwealth which by their very nature involved control of some operations of 
the State Government and one such grant was the power to make laws with respect' 
to external trade. It was furthef held that the imposition of customs duties being 
a mode of regulating trade and commerce with other countries as well as an exercise 
of the taxing power, the right of the States to import goods must be subject to the 
Commonwealth power. The Commonwealth power was said to flow from section 
51 [(i) and (ii)] which read : 

" 51. The Parliament shall, subject to the Constitution, have power to make lats’s for the peace, 
order and good government of the Commonwealth with respect to — 

(i) Trade and commerce with other countries, and among the States. 

(ii) Taxation ; but so as not to discriminate between States or parts of States ”. 

In this connection, one other section may be quoted : 

“ 55 , fax Bill . — Laws imposing taxation shall deal only with the imposition of taxation, 
and any provision herein dealing with any other matter shall be of no effect. 
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Laws imposing taxation, except laws imposing duties of customs or of excise, shall deal with 
one subject of taxation only ; but laws imposing duties of customs shall deal with duties of customs 
only, and law imposing duties of excise shall deal with duties of excise only.” 

In deciding that the State Government was required to pay customs duties 
on import by it, the provisions of section 114 notwithstanding, the learned Judges 
gave widely different reasons. Those reasons were pressed into service in the argu- 
ments before us, and I shall briefly notice them. . Chief Justice Griffith found anti- 
nomy in the power of taxation and regulation conferred by section .51 oh the one 
hand and the exemption granted by section 114 on the other, and held that if a con- 
struction was possible which would harmonise the two, it was to be preferred. The 
learned Chief Justice, therefore, examined the scheme of the Constitution Act and 
found that though the word ‘ taxation ’ in section 51 (ii) included customs duties, 
the latter were not described as ‘ tax ’ in the Constitution or as ‘ tax on property ’ 
He held that customs duties were a tax on the movement of goods and the word 
‘tax’ in section 114 could not be held to include customs duties because the section 
mentioned a tax ‘on properly’ ‘belonging to a State’. He was of opinion that such pro- 
perty must be within the geographical boundaries of the State and customs duties 
being collected at the confines of the State were collected before the goods became 
the property of the State. He concluded, therefore, that the levying of duties of 
customs on importation was not an imposition of the tax upon property within the 
literal meaning of section 1 14, and even if it was, the section must be diflerently con- 
strued in the light of the general provisions of the Constitution Act. Barton and 
O’Connor, JJ., in separate judgments followed the same line of thought. Higgins, J., 
pointed out that before the prohibition applied, taxation of property must be ‘ as 
property ’. His conclusion may be stated in his own words : 

“ I prefer to base my judgment on the ground which I have stated. I cannot, confidently, take 
the ground that customs duty cannot be a tax within the meaning of the word * tax ’ in section 114,' 
It is true that ‘ duties of customs ’ and ‘ duties of excise * are the usual expressions ; but phraseology, 
such as is used in section 55, shows that the Constitution treats the imposing of such duties as being 
the imposing of taxes. ‘ Laws imposing taxation, except laws imposing duties of customs or excise, 
shall deal svith one subject of taxation only.’ However the fact that section 114 uses the mere word 
‘ tax’— not ‘ tax of any kind ’ although it speaks of ‘ property of any kind ’—strengthens the view 
that the framers of the section could not have had customs duties in their minds at the time. 'They 
lay the emphasis on the thought on ownership — property of any kind belonging,’ etc.” (page 855). 

Isaacs, J., on the other hand, held that duties of customs as ordinarily under- 
stood or in the Customs Act, were imposed on the goods themselves and were, there- 
fore, ‘on property’ within the meaning of section 114, but did not come within 
the meaning of ‘ tax’ as used in that section and the Constitution generally. He 
cited certain authorities to show that though the word ‘ taxation ’ when used to con- 
fer on (Jovernment a power, might carry the amplest meaning, being a generic word, 
the word tax might or might not be as wide in meaning when used in some other 
context. The learned Judge found that the word ‘ tax ’ was used only in section 
114 and did not carry the wide meaning, and coupled with the word ‘ property ’ 
could not be read to include customs duties. 

This decision of the Australian High Court was strongly relied upon by the 
learned Solicitor-General. It will, however, be seen that the construction of words 
used in section 114 is so intimately connected with the scheme and language of the 
other parts of the Constitution Act as to be of little assistance to us. The words , 
‘ tax’ and ‘taxation’ were not defined in the Australian Constitution, whereas they 
are, in our own. Further, the distinction between ‘ tax’ and ‘ taxation ’ with all due 
respects is somewhat difficult to apprehend. I can only say in the words of 
Cassels, J., in a Canadian case to which I shall refer presently that : 

I agree with the Attorney-General for British Columbia in his statement before me as to the 
difference between taxation and a tax. As the Attorney-General states ‘ I am not relying very 
strongly upon that phase of the argument ’. He thinks the distinction is rather subtle and thin 
so do I.” . ’ 

We shall soon see that the Privy Council did not rely upon this distinction when 
this case was cited before it. 

The decision in the Australian case lays down certain general propositions which 
may be stated. It recognizes that customs duties have the dual aspect of raising 
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revenue and of regulating external trade. This proposition, of course, is valid. 
It was also accepted in the American cases to which I have already referred and also 
in the Privy Council case from Canada to which I shall make reference. It also 
decided that the word ‘ taxation’ is sufficiently wide to take in customs duties. This 
was laid down by Isaacs, J., and cannot be said to be dissented from by the other 
learned Judges. This proposition is hardly necessary as an aid to construction of 
our Constitution which uses the word ‘ taxation as I pointed out during the course 
of arguments only, in Article 289, and defines the term ; 

“ Article 366 (28). — ‘ Taxation ’ includes the imposition of any tax or impost, whether general 
or local or special, and ‘ tax ’ shall be construed accordingly.” 

This gets over the difficulty felt in Australian case generally and particularly by 
Higgins, J., in the extract I have made from his judginent. The fact that the word 
‘ taxation ’ is used in one place only in our Constitution saves us from the task of 
examining the context because the definition would become a dead letter if it were 
not used in that place in the sense defined. As regards the scheme of the Australian 
Constitution, there is some similarity in that the powers of taxation conferred by sec- 
tion 51 of the Australian Constitution Act on Parliament are subject to the pro- 
visions of that Constitution just as they are in our Constitution but unlike those con- 
ferred by the Constitution of Canada. I shall refer to these points which were used 
in arguments when I deal with our Constitution. I shall now refer to the Canadian 
case relied upon by the learned Solicitor-General. 

Before dealing with the Canadian precedent or the decision on appeal by the 
Judicial Committee, I find it necessary to refer to a few cases in which the Privy 
Council explained the general scheme of the British North America Act and the prin- 
ciples on which that Act is to be construed, particularly sections 91-95 of the Act, 
which deal with the powers of legislation in the Dominion and their distribution 
between the Dominion Parliament and the Legislatures of the Provinces. Without 
having those principles before one, there is a danger of misapprehending the implica- 
tions of the cases relied upon by the learned Solicitor-General. It is not necessary 
to reproduce sections 91 and 92 in their entirety beyond the opening words which 
have a direct bearing upon the problem decided in the Privy Council case. Section 91, 
in so far as is material to our purpose, reads : 

“ Section 91. — It shall boTawful for the Queen, by and with the advice and consent of the 
Senate and House of Commons, to make laws for the peace, order, and good Government of Canada, 
in relation to all matters not coming within the classes of subjects by this Act assi^ed exclusively 
to the Legislatures of the Provinces ; and for greater certainty, but not so as to restrict the terms of 
this section, it is hereby declared that (notwithstanding anything in this Act) the exclusive legislative 
authority of the Parliament of Canada extends to all matters coming within the classes of subjects 
next hereinafter enumerated, that is to say, — 


(Then follows an enumeration of twenty nine classes of subjects.) 

And any matter coming within any of the classes of subjects enumerated in this section 
shall not bo deemed to come within the class of matters of a local or private nature comprised in the 
enumeration of the classes of subjects by this Act assigned exclusively to the Legislatures of the 
Provinces. ” 

Section 92 is as follows : — 

“ In each Province the Legislature may exclusively make laws in relation to matters coming 
within the classes of subjects next hereinafter enumerated, that is to say, — ” 

• • • » * * 

(Then follows an enumeration of sixteen classes of subjects) 

In dealing with the general scheme of the Act, the Board in The Citizens 
Insurance Company of Canadav. WlUiam Persons and The Queen Insurance Company 
v. l^nUiams Persons^, pointed out that the scheme was to give primacy to the 
Dominion Parliament in cases of conflict of power notwithstaiiding anything in the 
Act and explained how the exclusiveness of the spheres of the two legislatures was 
intended to work. The position was again summed up the next year in 
Queen- the report of which is to be found in the same volume at p. 829. Again in 
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Teniumt v. Union Bank of Canada^, it was held that section 91 (No. 1^ of the British 
North America Act gave the Dominion Parliament power to legislate over every 
transaction within the legitimate business of a banker, notwithstanding that the 
exercise of such power interfered with property and civil rights in the Province 
(sections 92, 20, 13) and conferred upon the bank privileges as a lender which the 
Provincial law did not recognize. The decision- was rested once again on the 
doctrine ‘of paramountcy of Dominion Parliament notwithstanding anything in the 
Act so long as it did not fall - within the exclusive power of the Provincial 
Legislature under section 91. Lord Watson observed : , ' ' 

“ But, section 91 expressly declares that, ‘notwithstanding anything in 

this Act,’ the exclusive legislative authority of the Parliament of Canada shall extend to all matters 
coming within the enumerated classes; which plainly indicates that thelegislation of that Parliament, 
so long as it strictly relates to these matters, is to be of paramount authority. To refuse effect to the 
declaration would render nugatory some of the legislative powers specially assigned to the Canadian 
Parliament, ” 

This primacy of Dominion Parliament was in all matters legislative subject, 
of course, to what was assigned exclusively to the Provincial Legislatures. But the 
primacy of Parliament of Canada was untrammelled by anything elsewhere to be 
found in the same Act. 

From the above citations, it is obvious that the general scheme of the British 
North America Act assigns certain subjects to the exclusive and plenary power of 
the Dominion Parliament, and certain other subjects exclusively to the Provincial 
Legislatures. By section 91, the Imperial Parliament has unequivocally placed 
everything not assigned to the Local Legislatures within the jurisdiction of the Domi- 
nion Parliament notwithstanding anything in the Act. The British North America 
Act thus has to be construed as a whole and with reference first, to the exclusive 
domain of the Provincial Legislatures, next with reference to the paramountcy of 
the Dominion Parliament and the general scheme of the Act. _ Unless a matter falls 
within section 92 and does not fall within section 91, the action of the Dominion 
Parliament is subject to no restraint by anything elsewhere to be found in the Act. 

We are now in a position to consider the case so strongly relied upon by the 
learned Solicitor-General. To understand that case, the facts must be seen first. 
It was a test case by way of an action by the Crown in the right of the Province to 
have it declared that it could import liquor into Canada for purposes of sale without 
paying customs duties imposed by the Crown in the right of the Dominion of Canada 
by virtue of the Customs Act of Canada. The action of the Province of British 
Columbia was based on the provisions of Government Liquor Act which was dec- 
lared intra vires by the Privy Council in Canadian Pacific Wine Company, Limited v. 
Tuley and others". Before the Exchequer Court, the following admission of facts 
was filed by the Attorney-General of Columbia • 

" It is hereby admitted, for all purposes of this aetion, that the case of ‘ Johnnie Walker ’ ‘ Black 
Label ’ whiskey, whieh was purchased and consigned to H.M. King George V in the right of the 
Province of British Columbia care of Liquor Control Board, Victoria B.C. as alleged in para, 1 of the 
Statement of the claim filed herein, was so purchased and consigned to meet the requirements of the 
Government Liquor Stores established in British Columbia under the Government Liquor Act 
Ch. 30 of the States of British Columbia, 19Z1, and for the purpose of sale at the said Government 
Liquor Stores pursuant to the provisions of the said Act. ” 

The contention on the side of the Province was that section 125 of the British 
North America Act, which provides “ No lands or property belonging to Canada 
or any Province shall be liable to taxation ” gave protection against the customs 
duty. The contention on the side of the Dominion was that the whiskey was not 
imported for purposes of Govermnent but for trade. It was pointed out that under 
section 118, large sums were payable by the Dominion to the Provinces and reference 
was also made to sections 122, 123 and 124, under which customs and excise laws as 
also certain other dues were to continue until altered by the Parliament of Canada. 
British Columbia was not a part of the Dominion to start with. It was admitted 
into the Dominion under section 146 of the British North America Act on May 16 
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1871, by an order of Her Majesty in Council. Section 7 of the Order provided 
that the existing customs tariff and excise' duties would continue in force in British 
Columbia for sometime. The Dominion Act under which the customs duty was 
sought to be levied provided as follows ; — 

“ The rates and duties of customs imposed by this Act, or the customs tarifT or any other law 
relating to the customs, as well as the rates and duties of customs heretofore imposed by any Customs 
Act or Customs Tariff or any law relating to the Customs enacted and in force at any time since the 
first day of July, 1867, shall be binding, and are declared and shall be deemed to have been always 
binding upon and payable by His Majesty, in respect of any goods, which may be hereafter or have 
been heretofore imported by or for His Majesty whether in the right of His Majesty’s 
Government of Canada or His Majesty’s Government of any Province of Canada, and whether 
or not the goods so imported belonged at the time of importation to His Majesty ; and any and 
all such Acts as aforesaid shall be construed and interpreted as if the rates and duties of customs 
aforesaid were and are by express words charged upon and made payable by His Majesty. 

Provided, however, that nothing herein contained is intended to impose or to declare the 
imposition of any tax upon, or to make or to declare liable to taxation, any property belonging to 
His Majesty either in the right of Canada or of a Province. ” 

In the Exchequer Court, Cassels, J., based his decision on the fact that the 
whiskey was imported not for any governmental purpose but for trade. He, there- 
fore, rejected the claim of the Province following Mr. Justice Brewer’s dictum in the 
South Carolina case^, and referred to two cases of the Privy Council, Farnell v. 
Bowman^ and Attorney-General of the Strait Settlement v. Wemyss^, in which it was 
stated that “ if a State chooses to embark upon private business in competition with 
other trades, they should be liable just as other persons engaging in trade ”. The 
Australian case of Attorney-General of New South Wales v. Collector of Customs^ 
was referred to but was not followed. 

An appeal was taken to the Supreme Court of Canada. The report of the decision 
is found in The Attorney-General of the Province of British Columbia v. The Attorney- 
General of the Dominion of Canada^. It was argued on behalf of British Columbia 
that in section 125, British North America Act, the word ‘ taxation ’ included the 
imposition of customs duties and the word ‘ property ’ included movable property 
of all kinds and not merely property as may be incidental to the administration 
of the Provincial Government. On behalf of the Dominion, it was contended that 
customs duties did not come within ‘ taxation ’ but were merely in the nature of 
regulation of trade and commerce, and further this was not ‘ taxation on property 
and Attorney-General of New South Wales v. Collector of Customs^, was relied upon. 

The Court consisted of five learned Judges and they delivered separate judgments. 
Iddington, J., declined to go into the question whether the word ‘ taxation ’ would 
or would not include customs duties. He held that section 125 was in a chapter 
which dealt with lands and property and thus was confined to property as was men- 
tioned there or in the 3rd and 4th Schedules, and concluded that in view of this 
context and the nature of the powers given by Nos. 2 and 3 of section 91, the power 
to demand customs duties must be upheld. Anglin, J., held on the authority of 
Attorney-General of New South Wales v. Collector of Customs^ that section 125 
could not have been intended to give exemptions of this kind, and that customs 
duties were not only taxes but were also regulatory and were imposed rather on 
movement across the border than on the goods themselves and were thus not a tax 
‘ on property ’ in Canada. Mignault, J., followed a similar line. Duff, J., entered 
into a more detailed discussion of the scheme of the British North America Act. 
He observed that it was a fundamental part of the scheme of Confederation to give 
amplest authority in relation to external trade exclusively to the Dominion, and 
customs duties were an instrument of regulation. He, therefore, hold that the theory 
of Dominion primacy must on such a construction of section 125 postulate a power 
of disallowance of anything which would weaken that control and primacy. ^ He 
also held that ‘ taxation in relation to property was less comprehensive in signi- 
ficance than ‘ taxation ’ simpliciter, and though customs duties were taxes on commo- - 
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dities in one sense, they were not * taxes on property as used in section 123 where 
the word ‘ property ’ was used in the sense of distribution of lands and property 
between the Dominion and the Provinces. Brodeur, J., held that customs duties 
in Canada both regulated and raised revenue and the Act under which they were 
levied laid them * on or upon goods h and this attracted section 125. 

All these reasons were of course pressed into service in the arguments before us. 
I shall now address myself to the Privy Council judgment on appeal from the Supreme 
Court. The Privy Council did not express any opinion on these reasons. 

Lord Buckmaster referred to the width of section 125 but pointed out that it 
could not be read in an isolated and disjunctive way. It was to be read as a part 
of the general scheme of the Constitution Act by which the Dominion was to enjoy 
exclusive legislative authority over matters enumerated in section 91 which included 
regulation of trade and commerce and raising of money by any mode or system of 
taxation. He pointed out that customs duties had these dual functions and whether 
it was the one function or the other or both, the Dominion alone had the power. The 
claim of the Provinces that though the Dominion had the power to erect a tariff 
wall, the Provinces could make a breach in it by virtue of section 125 through which 
the goods could pass unaffected by the customs duties, was not accepted, because 
section 125 was a part of a group of sections which distributed property between the 
Dominion and the Provinces and gave control to the Provinces over properties 
allocated to them. This did not affect authority conferred by section 91, ryhich 
power extended to regulation of trade and commerce throughout the Dominion 
and irrespective of the area of its operation. Lord Buckmaster, therefore, held 
that this purpose was paramount and section 125 must not be read to defeat it. In 
other words, the primacy of Dominion Parliament in the matter of regulation of 
external trade and commerce and taxation of this type was held to be unaffected by 
section 125. Lord Buckmaster referred to Attorney-General of New South Wales v. 
Collector of Customs'^, but did not apply it and obsen'ed that “ the true solution is 
to be found in the adaptation of section 125 to the whole scheme of Government 
which the British North America Act defined. 

The Canadian decisions are based upon the scheme of the British North America 
Act which gives paramountcy to the Dominon Parliament which was unaffected, 
by section 125 which found place in a group of sections dealing with the distribution 
of property between the Dominion and the Provinces. 

Now, the arguments in the present case follow the lines taken in the cases I 
have reviewed. It is contended for the Union that the exclusive power to levy duties 
of customs and regulation of external trade belongs to Parliament that customs 
duties both raise revenue and regulate, that they are not ‘ taxes ’ much less .' taxes 
on property ’, and Article 289 must be interpreted to preserve the exclusive and 
plenary power of Parliament. On the other side, it is contended that clauses (2) 
and (3) indicate that the right of Parliament is to tax the trading activities of State 
Governments but to leave free their ordinary functions as the Governments of the 
States, and the prohibition in clause (1) of Article 289 is absolute subject only to 
what is expressly e.xcliided by clause (2). To understand the arguments and to see 
how the precedents of other countries serve us to understand our Constitution, I 
shall first analyse the scheme of taxation under our Constitution. 

To begin with, it is a matter for reflection whether the word ‘ property ’ in Article 
289 excludes property imported from foreign countries which has to bear a tax before 
It can enter the territory of India. The Article bans taxation of property belonging 
to the Government of a State. If by property is meant only that property which is 
within the geographical limits of a State, then, property outside those limits and 
seeking to enter the State across customs frontiers may have to bear customs duty. 
Similarly, if customs duties do not come within the word ‘ taxation the Article is 
again ineffective to save the property of the State Governments. The Union claims 
that customs duty is neither ‘ taxation ’ nor a ‘ tax on property It is a t^ on the 
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movement of goods across the customs frontier and the protection given by Article 
289 (1) does not apply. The scheme of the Constitution clearly shows that neither 
claim of the Union can be upheld. 

The Union List does not include any tax which in the technical or popular sense 
can be said to be ‘ property tax ’ or a tax laid on property as property. These tax 
Entries begin at No. 82 which is “ taxes on income other than agricultural income 
Then follow Nos. 83 and 84 which deal with duties of customs and duties of excise. 
It is these Entries which are the subject of controversy. If these are not to be regarded 
as taxes on ‘ property then, no other tax can be remotely connected with the pro- 
perty of the State in the sense suggested by the learned Solicitor-General. Nos. 85 
and 86 deal with companies, and Nos. 87 and 88, with death duties. In extremely 
rare cases, a State might be the legatee as in U. S. v. Perkins^ and Synderv. Bellman^, 
but it is difficult to imagine that such a case was in contemplation. Terminal taxes 
and taxes on railway fares and freights of No. 89 may fall upon the States, but under 
Article 269, the proceeds have to be assi^ed to the States. No. 90 deals with the 
taxes other than stamp duties on transactions in stock exchanges and future markets. 
They are seldom, if at all, likely to fall on the States and the proceeds are also assign- 
able to the States. No. 91 is rates of stamp duties, and No. 92, taxes on the sale 
or purchase of newspapers and on advertisements published therein, and No. 92-A, 
taxes on the sale and purchase of goods other than newspapers, where such sale 
or purchase takes place in the course of inter-State trade or commerce, are again 
not taxes such as may be considered to be ‘ on property ’. The net proceeds of 
these taxes are again to be given to the States. When the question was put to the 
learned Solicitor-General as to which tax on property was in contemplation, he 
could only point to the residuary power of Parliament. This shows that unless 
Article 289 (1) took in Entries relating to customs duties and excise duties, the pro- 
tection granted by the clause would be largely superfluous or nugatory. 

The Government of India Act, 1935, granted exemption in respect of lands and 
buildings only. The present Article changed the words to ‘ property and income 
The phrase is exhaustive of all the assets and income of the States. Clause ^2) of 
the Article indicates that the exemption is not to apply to the trade or business 
carried on by the State and any tax can be imposed in respect of such trade or business 
of any kind or any operations connected therewith and any property used or occupied 
for the purpose of such trade or business and any income accruing or arising in con- 
nection therewith. The repeated use of the word ‘ any ’ shows that the distinction 
sought to be made in Australia from the use of the word in one place and its omission 
in another is not admissible. The words ‘ used or occupied ’ show that movable 
and immovable properties arc included. Clause {i) shows that power is reserved 
to Parliament to declare by law which trade or business or class of trade or busi- 
ness is incidental to the ordinary functions of Government, thus, taking the matter 
out of the jurisdiction of Courts. Till Parliament so declares, all trade and 
business of any kind must remain subject to taxation. 

From the above, it follows Uiat tlie three clauses of Article 289 must be read 
together and harmoniously to gather their correct import. It is not possible to read 
clause (1) with the assistance of rulings of other Courts. The problem to be faced 
is : What is included in the expression ‘ property of a State ’ ? It must obviously 
include all property to which the Stale can lay claim. The word ‘ property ’ is wide 
enough to include immovable as well as movable varieties. Article 289 departed 
from the language of the Government of India Act, 1935, by discarding ‘ lands or 
buildings ’ and using the more comprehensive expression ‘property’, and in clause (2) 
qualified that word by ‘ any ’ and % ‘ used or occupied ’. The collocation of these 
expressions clearly indicates that the property of the State in whatever circumstances 
situated,, was meant and was exempt from taxation and the only property which 
was made subject to taxation was any property used or occupied for business. Pro- 
perty, which is brought into ownership and possession abroad, or property, which is 
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produced or manufactured by the State, is property of the State. If not, the ques- 
tion may be asked, “ Whose property is it then and no answer to such a question 
can be given. I am, therefore, ofthe opinion that taking the language of Article 289 Cl; 
by itself or even as modified by that of clauses (2) and (3), the conclusicm is 
inescapable that properties of all kinds belonging to the States save those used or 
occupied for trade or business, were meant to be exempted from_ tt^ation . “UCh 
property may be immovable or movable and need not be within the geographical 
limits. This Article is in the Part dealing with “ Finance ” and is included in a sub- 
chapter entitled “ Miscellaneous Financial Provisions ”. Its significance is thus 
not made less by any special considerations as was the case with section 125 of the 
British North America Act. The powers of legislation, which Parliament enjoys 
by virtue of the taxation Entries in List I, are expressly subject to the provisions of 
the Constitution, and Article 289 must, therefore, override unless it be inapplicable. 
The scheme of Article 289 does not admit that the word ‘ property ’ should be read 
in any specialised sense. I am, therefore, of opinion that goods imported and goods 
manufactured or produced by the States are included in the word ‘ property 

It is next contended that neither customs duties nor excise duties can be said 
to be “taxation”, and even if they can be described as “taxation” or “tax”, 
they are not tax on property. They are said to be taxes on movement of goods 
in the one case, and taxes on production or manufacture in the other. Many 
rulings were cited to show that this is the way in which Judges have described these 
levies. I shall deal with customs duties first because, in my opinion, excise duties 
are simpler to deal with. Some Judges have described excise duties m “ on goods 
produced ”, and some, as “ on production and manufacture ”, and it is easy to cite 
an equal number of cases on either side. 

The definition of the word ‘ taxation ’ in our Constitution is the most significant 
fact. It serves to distinguish the Australian cases and it tells us what kind of levy 
would be hit by Article 289 (1). This is what it states : 

“ ‘ Taxation ’ includes the imposition of any tax or impost, whether general or local or special, 
and ‘ tax ’ shall be construed accordingly. ” 

Though it is not an exhaustive definition and only shows what is included in the 
word, one is struck immediately by its width of language. Though it speaks of any 
tax or impost, it goes a step further and adds “ wliether general, or local or special ”, 
indicating thereby that no special or local considerations are relevant and even a 
general non-discriminatory levy must be regarded as taxation. I have already stated 
tliat the word “ taxation ” is used only in Article 289 (1; and it must be read with all 
its wealth of meaning into the first clause of the Article. Not to do so would be to 
make the definition entirely redundant. When the clause is expanded in the light 
of the definition, it reads : 

“ The property and income of a State shall he exempt from o/iy Union tax or impost, whether 
general or local or special. ” 

The italicised portion represents the definition. 

The question thus arises why use the word and define it in this comprehensive 
way if there was no tax in the Legislative Entries in List 1 which could be said to fall 
on the property of the States unless one thought in terms of customs duties and 
excises 7 According to Wells’ — 

“Scientifically considered taxation is the taking or appropriating such portions ofthe product 
or property of a country or community as is necessary for the support of its Government by methods 
that are not in the nature of extortions, punishments or confiscations. ” 

• having in mind that the term ‘ taxation ’ as used 

in the Article was specially defined with great width, the answer to the question 
posed by me is obvious. But that is not all. The definition speaks of “ impost ” 
Ihc word “impost ’ in its general sense means a tax or tribute or duty and mav 
be on persons or on goods. In a special sense it means a duty on imported goods 
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and on merchandise. See Pacific Ins. Co. v. Sonlc^. In Ward v. Maryland-, it is 
stated ; 

. " An impost, or a duty on imports, is a custom or tax levied on articles brought into a 
country.” 

The Oxford Dictionary does say that this special meaning is after Cowell and 
that there is no evidence of the origin. But every dictionary of legal terms will bear 
out the special meaning. Indeed, the American Constitution classifies “ impost ” 
with “ duties ” and “ excises ” as indirect taxes in contradistinction to taxes on pro- 
perty or capitation. The word “ duties ” is sometimes used as synonymous with 
tax, but in d special sense, it means an indirect tax imposed on the importation or 
consumption of goods. See Pollock v. Farmers' Loan and Trust Co.^ 

In Article 289 (1), property of the States is exempted from Union taxation. 
One cannot go by the word “property” alone but must take into consideration 
the ambit of the word “ taxation ” also. I have read the definition into the first 
clause of Article 289. Reading further into the definition the meaning of the word 
“impost” not as a “tax” (which is unnecessary as the word “tax” has already 
been used and there is a presumption against tautology) but as a “ duty on importa- 
tion or consumption ”, one gets this result ; 

“ The property and income of a State shall be exempt from any Union tax or duty on imported 
goods or merchandise of all kinds. ” 

In Other words, property of the States shall be free from direct taxes and indirect 
taxes. 

It will thus be seen that both from the angle of the word “ property ” as also 
from the angle of the word “ taxation ”, we reach the two kinds of taxes which ate 
the subject-matter of controversy here. On the other hand, all this width of language 
is lost completely if these taxes are left out and one goes in search of other possible 
taxes. The definition may conceivably cover some of them in very special circum- 
stances but the proceeds of those taxes are assignable to the States, and it seems 
pointless to include them for taxation and then to hand over the proceeds to the 
States. The distinction between the trading activity of the State Governments and 
their ordinary functions of Government, which is worked out with such elaborate 
care on the American pattern, also loses its point. Clause (2) would scarcely be 
necessary and clause (3), even less. 

The next question is whether customs duties and excises are in their true nature 
taxes on the occasion of importation in the one case and production in the other, 
and cannot be described as “taxes on property”. To begin with, the expression 
“ taxes on property ” is not used ; nor is the expression “ taxes in respect of pro- 
perty ”, with which the former expression was compared. The former expression 
was used in the Australian Constitution Act and the distinction was made by the 
High Court of that country. We are only concerned to see whether the imports 
of the States would be free from Union taxation. If by the nature of customs duties 
as a tax on movement of goods, it cannot be said that the exemption has been earned, 
there should be an answer in favour of the validity of the amendment. If customs 
duties can be said to be “ tax on property ”, the ansu er must be the other way. 

In this connection, there is the high authority of Chief Justice Marshall in Promt v. 
Maryland^ where he observed ; 

“ An impost, or duty on imports, is a custom or a tax levied on .articles brought into a country, 
and is most usually secured before the importer is allowed to exercise his rights of owership over 
them, because evasions of the law can be prevented more certainly by executing it while the article 
are in its custody. It would not, however, be less an impost or duty on the articles, if it were to be 
levied on them after they were landed. The policy and consequent practice of levying or securing 
the duty before or on entering the port, docs not limit the power to that slate of things, nor, conse- 
quently, the prohibition, unless the true meaning of the clause so confines it. What, then, arc 
* imports ’ ? The lexicons inform us, they are ‘ things imported ’.If we appeal to usage wr the mean- 
ing of the word, we shall receive the same answer. Tlicy are the articles themselves which arc tirought 
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into the country. ‘ A duty on imports then, is not merely a duty on the act of importation, but 
is a duty on the thing imported. ” 

In Merriot v. later approved in Lawderv. Stone-, it was laid down that customs 

are duties charged upon commodities on their being imported into or exported irom 
a country. It follows, therefore, that it is not right to say that customs 
on movement of goods and not upon the goods themselves. A glance at the bea 
Customs Act, 1878, which is sought to be amended shows that tlie legislative practice 
in ouf country has been to describe customs duties as laid on the goods or commo- 
dities. Section 20 itself, which is sought to be amended, says ; 

'* customs duties shall be levied -on 


(o) goods imported or exported, etc. 

( 6 ) opium, salt or salted fish imported, etc. 

(c) goods brought from any foreign port to etc. 

(d) goods brought in bond from one customs port to another.” 

Similarly, sections 25, 26, 27, 28, 29, 29- A, 31, 32 and several others mention goods as 
being the subject of the tax. Section 43, which deals with drawbacks, may be seen 
in this connection : 

“ 43. When any goods, having been charged with import duty at one customs-port and thence 
exported to another, are re-exported by Sea as aforesaid drawback shall be allowed on such goods 
as if they had been so re-exported from the former port ” . 

The duty is laid on goods and it is the goods which earn the drawback. It 
would be not wrong to say that the whole of the Sea Customs Act speaks of goods 
all the time. 

If then the goods be the property of the States and those goods have to bear 
the tax before rights of ownership can be exercised in respect of them, is it an error 
to say that the exemption of Article 289 ( I) will be available to them, regard being 
had to the language of the clause read with the definition of “ taxation 

“ The property of a State shall be exempt from any Union tax or impost, 

whether general or local or special ” 


Indeed, Parliament in 1951, soon after the Constituent Assembly had adopted 
the Constitution, amended section 20 of the Sea Customs Act, 1878, by inserting 
sub-section t2) which read ; 

‘‘ The provisions of sub-section (1) shall apply in respect of ail goods belonging to the Govern- 
ment of a State and used for the purpose of a trade or business of any kind carried on by, or on behalf 
of, that Government, or of any operations connected with such trade or business as they apply in 
respect of goods not belonging to any Government.” 


This sub-section reproduces clause (2) of Article 289. It views the goods imported 
as property, customs duties as “ taxation ”, and declares that such goods though 
belonging to a State Government would bear the tax under the circumstances men- 
tioned in the said clause. If there ever was a perfect instance of contemporanea 
expositio, this must be it. It is not a case of a modern statute being interpreted 
with reference to an old one. Nor is tlierc any judicial interpretation involved. 
This is a case of the same body of men enacting a provision in an Act to carry out 
the intent and meaning of a provision of the Constitution adopted earlier by them. 
In their understanding of the Constitution, customs duties as levied under the Sea 
Customs Act, 1878, were affected by the change from “ lands and buildings ” of 
section ,154 of the Government of India Act, 1935, to " property ” and the grant 
of exemption to such property from Union taxation. If I had any doubts about the 
constructiomof Article 289, this would have served me to show the wav. I however 
think that the matter hardly admits of any doubt. ’ 


The iMrned Solicitor-General again and again referred to the dual nuroose 
achieved by the imposition of customs duties, namely, the raising of revenue and 
the regulation of foreign trade. He associated excise duties with customs in foe 


I. 9 Haward U.S. 6J9 at 632: 13 L. Ed. 282. 2 , 157 xj.s. 281 : 47 L. Ed. 178, 
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same breath and cited the Privy Council case from Canada to argue that if the pro- 
posed amendment is declared in either case to be unconstitutional, then, the regula- 
tory part of the same law would fail without being in any way imperilled by Article 289 
or anything elsewhere to be found in the Constitution. This argument needs serious 
consideration^ 

There can be no doubt that the power of Parliament to regulate foreign trade 
is plenary and is untrammelled by anything contained in Article 289. A similar 
assumption may also be made in favour of duties of excise, though the element of 
regulation may be somewhat weaker there than in the duties of customs. The 
question, however, is what purpose is the proposed amendment intended to serve 7 
It is a little difficult to dissociate the regulatory aspect from taxation. Even-in 
Australia, where tax laws must deal only with taxation and no other subject, the 
regulatory aspect of customs duties was adverted to. In the United States of America 
also, this regulatory aspect of customs duties did play a prominent part. Can, we 
therefore, say that the combined effect of Entries 83 and 41 of List 1 would sustain 
the proposed amendment ? If it were a question of regulation being inextricably 
woven into the tax, I would have paused to consider the matter. I am not e.xpound- 
ing a law already made but am giving an opinion on certain questions. These ques- 
tions definitely refer to the revenue aspect of customs duties. If the law were framed 
to regulate and even to prohibit the importation, by the State Government in com- 
mon with others, of certain goods or classes of goods, I would have no hesitation in 
saying that such a law would not offend the exemption in Article 289. Even if the 
law was intended to achieve ‘ both ends there would be an argument in favour 
of the Union. But if the advice is sought on the plain question whether the goods 
of the States can be taxed to raise revenue, the answer is equally plain that it is not 
permissible except in the circumstances already mentioned respectively in the two 
sub-sections which arc sought to be amended. Section 20 of the Sea Customs Act, 
and section 3 of the Central Excises and Sait Act, do not pretend to regulate external 
trade in the one case and production and manufacture, in the other. They are 
provisions for raising revenue in much the traditional English way. Whatever little 
pretence there might be is shed completely by the proposed amendment which, to 
borrow once again from Mr. Justice Douglas, is a “ measure designed to put the 
States on the tax collectors’ list In these circumstances, I answer the question 
in respect of customs duties without adverting to Entry 41 of the Union list. It is 
argued that the States would import goods not only free but also freely and, thus, 
lose valuable exchange. But the question can only be answered as posed and not 
on the basis of horrible imaginings. It can be ar^ed with equal force that the State 
Governments may be expected to evince a sane attitude towards our finances. 

In so far as excise duties are concerned, no question of regulation of trade or of 
production or of manufacture can really arise except in certain rare circumstances. 
Much of this power of regulation of production and manufacture (e.xcept in respect 
of certain essential commodities mentioned in Ivo. 33 of List III and those specially 
mentioned in List I) belongs to the States. In Entry No. 84, we are concerned with 
tobacco and other goods except alcoholic liquors for human consumption, 
opium, Indian hemp and other narcotic drugs and narcotics. If regulation can serve 
the purpose, power will have first to be found either in List I or List III. But if it 
were a case of pure taxation, then, the excise duty is laid on goods in much the same 
way as customs. We cannot treat the obserx'ations of Judges, where they speak of 
excises as “ on production and manufacture ”, to be as binding as statutes. Other 
Judges have used other language, like “ on goods produced or manufactured ”. The 
Central Excise and Salt Act uses the latter, and so do the Lists in the Constitution. 
There is, therefore, no difference in this respect between excises and customs. The 
case of excises is simpler and a fortiori, because the goods produced in 
the States by the States for their ordinary functions of Government and not for trade 
or business, are property of the States and directly within their ownership. If such 
property is taxed, it is directly hit by Article 289 (1), and the arguments on the analogy 
of customs have little place. It follows, therefore, that neither customs duties nor 
excise duties can be levied on goods properly belonging to a State if the goods are 
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imported or produced not for the purpose of trade or business but fo[ 
incidental to the ordinary functions of Government. It also follows that the sections 
of the two Acts as they stand to-day reflect the true position under the Constitution. 
I may add that if the Union Government desires to put a curb on the excessive 
importation of goods by the States, the power to regulate external trade is avmlable 
and it is unaffected by Article 289. A measure designed to achieve reflation by 
a sx-stem of controls, licensing and all such devices, would not be affected by die 
exemption contained in the Article, but a pure taxing measure, which seeks to tax 
property used for State or governmental purposes, is witlim the exemption. 


, My answers to the questions are ; 

(1) The provisions of Article 289 of the Constitution preclude the Union 
from imposing, or authorizing the imposition of, customs duties on the import or 
export of the property of a State used for purposes other than those specified in 
clause (2) of that Article, if. the imposition is to raise revenue but not to regulate 
external trade. 

(2) The provisions of Article 289 of the Constitution of India preclude the 
Union from imposing, or authorizing the imposition of excise duties on the 
production or manufacture in India of the property of a State used for purposes 
other than those specified in clause (2) of that Article. 


(3) The answer is in the affirmative. 

Rajagopala Ayyangar, I entirely agree with the opinion expressed by ray 
Lord the Qiief Justice both as regards the answers to the questions referred to this 
Court as well as the reasoning on which the same is based. My only justification 
for venturing to add a few words of my own, is because of my feeling that certain 
matters on which great stress was laid by learned Counsel appearing for the States, 
might be dealt with a little more fully. 


When the learned Solicitor-General submitted that on a proper construction 
of Article 289 (I), the immunity from Union taxation in its relation to property was 
confined to a direct tax on property — and did not extend to indirect taxes— which were 
not on property but on an incident or an event in relation to property, it was urged 
by learned Counsel for the States that this was introducing a distinction between 
direct and indirect taxes which formed no part of our constitutional structure.' It 
is true that no such express distinction has been made by our Constitution, even so,' 
taxes in the shape of duties of customs [including export duties) and excise, parti- 
cularly when imposed with a view to regulating trade and commerce in so far as such 
matters are within the competence of Parliament being covered by various Entries 
in List I, these cannot be called taxes on property; for they are imposts with reference 
to the movement of property by way of import or export or with reference to the pro- 
duction or manufacture of goods. Therefore, even though our Constitution does 
not confer or distribute legislative power to tax based on any distinction between 
direct and indirect taxes, it is wrong lo suggest that for construing the exemption 
in Article 289 [1), the distinction would necessarily be irrelevant. Learned Counsel 
for the States are perfectly correct in their submission that the Constitution does not' 
distribute legislative power in regard to taxation between the Union and the States 
on any distinction between direct and indirect taxes as in Canada. In passing I' 
might observe that even in Australia, there is no distribution of taxing power on 
such a basis, for while the Commonwealth Parliament has an exclusive power to 
levy duties of customs and excise (subject to the same having to be uniform) it has 
power, generally speaking, to impose direct taxes also, provided they do not discri- 
minate, and the States have also a similar power to levy such direct taxes This 
however docs not by itself eliminate the relevance of the distinction for anv parti- 
cular pu^ose. That there is a distinction between direct and indirect taxes camot 
be di^sputed and I heard no submission to the contrary. The question is wheffier 
that distinction has any materiality for interpreting the meaning of th^words'' the 
property of a State not being subject to Union Nation”. The questTon at ome 
. arises whether when reference is made to » property " and “its taSSTon » what S 
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meant is merely a tax on property as such i.e., on the beneficial ownership by the 
State of the property or whether it is intended to include a tax which bears merely 
some relationship to or has some impact on such property. For, in the ultimate 
analysis, the distinction between a direct and an indirect tax is a distinction based 
upon the difference in impact, which is also expressed as' a distinction based upon 
its being one not on property but on a taxable event in relation to property. If 
the, taxable event is merely the ownership of the property and the beneficial interest 
therein, it would be a direct tax, whereas if the connection between the property and 
the taxpayer is not merely ownership but something else such as a transaction in 
relation to it, then it would be an indirect tax. The argument therefore that under 
the Constitution legislative power in relation to taxation is not distributed between 
the Union and the States on any distinction between direct and indirect taxes as in 
Canada is not very material and of course not decisive on the question under con- 
sideration ' by us. 

It was strenuously urged on behalf of the States that if Article 289 (1) were 
construed in the manner suggested by the Union, i.e., confining the immunity to 
direct taxes on property as distinct from taxes on property which merely impinged 
on or had an impact on property, the States could derive no benefit at all from the 
provision, because the Union Parliament had no legislative competence under the 
Entries in the Um'on List to impose, any direct taxes on property and that if some 
meaning and content has to bo given to the exemption it would only be if its scope 
were to be held to extend to indirect taxes on properly such as excise duty and duties of 
customs. The learned Solicitor-General submitted that even on the construction 
which he desired us to adopt there would be scope for the operation of the immunity 
because the exemption might very well have been framed in view of the possible 
direct taxation on certain forms of property under Entry 97 of the Union List, read 
with Article 248, though such taxes had not yet been imposed. His further argument 
was that the exemption might be capable of being invoked in cases where any 
State dwned property Jn the Union Territories, for in such a situation the Union 
Government would have under Article 246 (4) power to legislate on the Items 
enumerated in the State List and thus levy direct taxes on property. On 
the other side, it was urged that it would not be reasonable to construe the words 
as having some meaning by reference to such unlikely eventualities, but that it would 
be proper to attribute to the Constitution-makers an intention to make provision 
for the usual and the normal. 

I must say that the submissions of the learned Solicitor General are not without 
force. That apart, I consider that the history of this clause should be sufficient to 
preclude an argument of the type urged for the States having any great or decisive 
validity. -Itis common ground that Article 289 (1) was taken over from section 155 (I ) 
of the Government of India Act, 1935, with however a variation to which 
I shall advert. In that earlier statute, that section ran : 

“ Subject as hereinafter provided, the Government of a Province shall not be liable to Federal 
taxation in respect of lands or buildings situate in British India or income accruing or arising or 
received in British India.” 

The only change which is material which this section has undergone is the subs- 
titution of the word ‘ property ’ for the words “ lands and buildings ”, thus extend- 
ing the immunity not only to immovable property of the type specified but to other 
forms of property, including movable property as well. The distribution of legis- 
lative power in regard to taxation under the Government of India Act in the field 
relevant to the present context was identical with that which is found in the Consti- 
tution. Then as now, there was no power in the Central Legislature to levy any direct 
taxes on lands and buildings, besides there being no Entry like 97 in the Union List, 
the residuary power remaining after the distribution in the three Lists being vested 
in the Governor-General for allocation under section 104. It would have been 
impossible to find any scope for the operation of this exemption under the scheme of 
distribution of taxing power under the Government of India Act except possibly on 
some such line as suggested by the learned Solicitor-General. The fact therefore 
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that if one had regard merely to the distribution of taxing power between the Centre 
and the Provinces there was no scope for imparting a wider meaning to the expression 
“taxes on lands and buildings ” appears to me to support the view. that the circums- 
tance that direct taxes on property are not within Union Legislative power is not 
by itself a ground for reading the exemption from taxation as necessarily having 
any particular or a wider connotation. 

The next question is whether the inclusion of property other than “ lands and 
buildings ” in the Article by itself brings within the imrimnity taxation not merely 
of the property itself but on some incident or event in relation to property such as 
production or manufacture, import or export (to refer to the incidents which are 
relevant to the context) or does the Article contemplate the same type of taxes in 
relation to movable property as were within the exemption under the Government 
of India Act in regard to “ lands and buildings”. In other words, just as in the case 
of “ lands and buildings ” under the Government of India Act, 1935, is the type of 
taxation of other species of property now brought in one which is direct and which 
arises from the mere ownership of such property or does it include a tax levied not 
on the property itself but on an incident or event in relation to it 7 The analogy 
of the immunity from direct taxes on “ lands and buildings ” which formed the 
feature of the exemption in regard to “ property ” under the Government of India 
Act, 1935, would appear to favour the view that it is also a direct taxation in relation 
to the other forms of property that was intended to be brought within Article 289 (1). 
Of course, this view could be over-borne by sufficient reason pointing the other 
way. 

It was in this context that a reference was made to the use of the expression 
‘‘ taxation ” in Article 289, a term which has been defined in Article 366 (28) thus 

“ 366. In this Constitution, unless the context otherwise requires, the following expressions 
have the meanings hereby respectively assigned to them, that is to say — 

(28) “ Taxation” includes the imposition of any tax or impost, whether general or local or 
special, and “ tax ” shall be construed accordingly.” 

There is no doubt that if this definition were applied and every “ tax, duty or 
impost ” were within the scope of the exemption, the submissions made on behalf 
of the States would be formidable. A subsidiary and related point was also made 
that the expression “ taxation ” occurs only in Article 289 and that if the width 
of the definition in Article 366 (28) is not held to be applicable to understand the con- 
tent of that word in Article 289, the definition itself would be rendered wholly un- 
meaning. Before considering these arguments it is necessary to advert to some 
matters. It is true that the expression “ taxation ” occurs only in Article 289 (1) 
but it is also to be noted that the definition of the term “ taxation ” in Article 366 
has been bodily taken from section 311 (2) of the Government of India Act, 1935., 
Just as under the Constitution the word “ taxation ” also occurs only once in the 
Government of India Act, 1935, v/z., in section 155 (1) corresponding to Article 289 
(1). The definition, it would be seen, applies to define not merely the word “taxation ” 
but also to the grammatical variations of that expression— ’for instance “ taxes ”. In 
the circumstances the only question is whether in the context in which the word 
occurs having regard to the antecedent history and the form of the provision and 
to the other provisions of the Constitution there is justification for the word being 
understood as meaning something less than the full width of which it is capable under 
the definition. 

In this connection it would be pertinent to refer to the terms of Article 285 in 
which the corresponding immunity of the Union from State taxation is provided. 
That Article nlns ; — 

285. “ (1) The property of the Union shall, save in so far as Parliament may by law other- 
wise provide, be exempt from all taxes imposed by a State or by any Authority within a State. 

(2) Nothing in clause (1) shall, until Parliament by law otherwise provides, prevent any Autho- 
rity within a State from levying any tax on any property of the Union to which such property was 
immediately before the commencement of this Constitution liable or treated as liable, so long as that, 
tax continues to be levied in that State. 
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In regard to this provision there are two matters to which attention might be 
directed. The first of them is the use of the expression “ all” in clause (1)— 'daken 
from the corresponding section 154 (1) of the Government of India Act, 1935)— 
which is absent from Article 289 (1). It is manifest that some significance has to be 
attached to this variation. If the definition of the word “ taxes ” in Article 366 (28) 
were applied to that word in Article 285 (1), it would be apparent that the word 
“ all ” would be wholly superfluous and otiose, as the definition itself, — and that is 
the contention urged before us on behalf of the States— embraces all and every tax. 
This would suggest that it would not be wrong to take the view that the Constitution- 
makers felt that notwithstanding the definition of “ taxes ” in Article 366 (28), 
it might not always have that width of connotation, so that it was necessary to affirm 
and if need be supplement its width by the addition of the word “ all The other 
matter is this. If the definition of “taxes ” were read into Article 285 and the Article 
read literally, it would be seen that property of which the Union was the owner would 
be entitled to the exemption, whether or not the beneficial occupation and use of the 
property was in the Union. In other words, the literal reading of the Article would 
bring within the exemption a tax on a private occupier of Union land — even when 
imposed on the beneficial interest of such occupier. 

Section 125 of the British North America Act, 1867 ran : 

“ No lands or property belonging to Canada shall be liable to taxation (Provincial) 

A lessee of Dominion Crown lands taken on lease for grazing purposes was 
assessed to land tax under an enactment of Saskatchewan in respect of the lessee’s 
interest in the lands. The Dominion challenged the validity of the imposition on 
the ground of the land itself being within the immunity conferred by section 125. 
Rejecting this contention Viscount Haldane speaking for the Judicial Committee 
said : 

“ although the appellant is sought to be taxed in respect of - his - occupation of 

land, the fee of which is in the Crown , the operation of the Statute imposing the tax is limited to 
the appellant’s own interest ”, Smith v. Vermillian Hills'^. 

My object in referring to these observations is that provisions of this sort can- 
not always be read literally and that the object of the framers as disclosed by the 
general scheme of distribution of powers has to be borne in mind to arrive at their 
proper construction. It is in this context that the intimate correlation between 
the exclusive legislative power of the Union in regard to “ trade and commerce with 
foreign countries ”, and related to it, “ import and export across customs frontiers ” 
and the duties with which we are now concerned and particularly import and ex- 
port duties on movements across the customs frontier assume crucial importance ; 
and pose the question whether this power confided to the Union was intended to be 
broken into by every component State importing its requirements free of duty. 

There was one other further submission made to us by learned Counsel for the 
States which requires some detailed examination and this was based upon the impact 
of clause (2) of Article 289 on the import of clause (1). The argument was this : 
The non-obstante clause with which clause (2) opens should be taken to indicate that 
but for that clause, the exemption would be operative so as to deprive the Union 
of the power to levy tax in the converse circumstance, in other words, that but. for 
clause (2) even where the State was engaged in a trading activity it would be entitled . 
to claim e.\emption from Union taxes. It was therefore submitted that light could 
be gathered from the content of clause (2) on the types of taxation from which exemp- 
tion was granted under clause (1) or in other words for determining the ambit of the 
immunity covered by clause (1). The argument proceeded : Clause (2) permits the 
Union to impose the following taxes notwithstanding the blanket exemption granted , 
by clause (1). These taxes are: (1) A tax in respect of a trade or business of any 
kind carried on by or on behalf of the State. The taxes leviable in respect of a trade 
or business would be, having regard to the Entries in the Union List, (a) income-tax 
(Item 82), (6) possibly corporation tax (Item 85) where the State carries on business 
through a State owned or State contrqlled corporation , (c) taxes on the capital value 
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of assets of companies (Item 86) in cases where the State carries on business through 
a State owned corporation ; (2) taxes in respect of operations connected • with a 
trade or business. These might include a tox on freights, sales tax, and it was added 
duties of customs and duties of excise ; (3) taxes in respect of property used or 
occupied in connection with such a trade or business or any income -accruing or 
arising in connection therewith. It was strongly pressed upon us that not merely direct 
taxes on property and direct taxes on income, but other types of taxes which were 
incidental to the “ operations connected ” with a trade or business (and it was 
suggested that customs and excise duties were such) could be imposed by the Union 
upon the States in cases where the latter was carrying on a trade or business. It 
necessarily followed, it was urged, that if these were not used for a trade or business, 
the taxes would fall within the scope of the exemption under Article 289 (1). In 
other words, the argument was that as there was a limited power in Parliament 
to impose taxation on States or on those acting on behalf of the States it necessarily 
connoted that in cases not covered by clause (2), that is in cases where it was not 
connected with a trade or business the exemption under clause (1) would operate. 

The precise relationship between clauses (2) and (1) and the question whether 
the former was a proviso properly so called which had been carved out of the main 
provision of clause (1) and which but for such carving out would be within clause ( 1) 
was the subject of considerable debate before us, but, I consider that it is not neces- 
sary to deal with this rather technical point for in my view the history of clause (2) 
throws considerable light on its significance and place in the scheme of tax exemp- 
tion. At the Imperial Economic Conference of 1923 a resolution was adopted to the 
effect that the Parliaments of Great Britain, the Dominions and India should be 
invited to enact a declaration that the general and particular provisions of _ their 
respective Acts imposing taxation might be made to apply to any commercial or 
industrial enterprises carried on by any other such Government in all respects as if 
it were carried on by or on behalf of a subject of the British Crown. 

This resolution drew a distinction between the trading and business activities 
of the several constituent units owing aUegiance to the Crown of England and their 
governmental activities. In pursuance of this resolution the Imperial Parliament 
enacted section 25 in the Finance Act of 1925 (15 and 16 George V, c, 36) which 
read, to quote the material words ; 

“ 25. (1) Where a trade or business of any kind is carried on by or on behalf of the Govern- 
ment of any part of His Majesty’s Dominions which is outside Great Britain and Northern Ireland, 
that Government shall, in respect of the trade or business and of all operations i i corjnection there- 
with, all property occupied in Great Britain or Northern Ireland and all goods owned in Great 
Britain or Northern Ireland for the puiposes thereof and all income arising in connection therewith, 
be liable, in the same manner as in the like case any other person would be, to all taxation for the 
time being in force in Great Britain or Northern Ireland. 

( 2 ) 

(3) Nothing in this section shall — 

(а) affect the immunity of any such Government as aforesaid from taxation in respect of any 
income or property to which sub-section (1) of this section docs not apply ; or 

( б ) 

A similar provision was enacted in India in the Government Trading Taxation 
Act, 1926 (Act III of 1926). Its Preamble recited : 

'■ WHEREAS it is expedient to determine the liability to taxation for the time being in force in 
British India of the Government of any part of His Majesty’s Dominions, exclusive of British India, 
in respect of any trade or business carried on by or on behalf of such Government; it is hereby 
enacted as follows : — ” 

The operative provision was section 2 and it ran : — 

“ 2. (1) Where a trade or business of any kmd is carried on by or on behalf of the Govern- 
ment of any part of His Majesty’s Dominions, exclusive of British India, that Government shall, in 
respect of the trade or business and of all operations connected therewith, all property occupied 
in British India and all goods owned in Britisb India for the purposes thereof, and all income arising 
in connection therewith, be liable — 

(a) to taxation under the Indian Income-tax Act, 1922, in the same manner and to the same 
extent as in the like case a company would be liable ; 
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(6) to all other taxation for the time being in force in British India in the same manner as in 
the like case any other person would be liable. 

(2) For the purposes of the levy and collection of income-tax rmder the Indian Income-tax, 
Act, 1922, in accordance with the provisions of sub-section (1), any Government to which that sub- 
section applies shall be deemed to be a company within the meaning of that Act, and the prosisions 
of the Act shall apply accordingly. 

(3) In this section the expression “ His Majesty’s Dominions " includes any territory which i* 
under His Majesty's protection or in respect of which a mandate is being exercised by the Govern- 
ment of any part of His Majesty’s Dominions. ” 

This, it would be seen, applied to a foreign Government carrying on a trade or 
business or owning property or using property within British India. The Act has 
been adopted subsequently to bring it into line with the constitutional changes that 
have taken place since 1926, but it is unnecessary to refer to them. Proviso (a) 
to sub-section (1) of section 155 enacted the exemption in the same terms as in the 
Act of 1926 in favour of the Provinces under the Government of India Act, 1935. 
This bodily incorporation was done without any reference to the distribution of 
legislative powers effected by Schedule 7 of the Government of India Act. 

This being the historical origin of this provision, it is not easy to relate it to the 
exemption in Article 289 (1) or to construe the exemption with its aid. Bearing in 
mind this antecedent history it appears to me that it would not be proper to read 
the scope of the saving in favour of the Union in clause (2) as reflecting on the scope 
of Article 289 (1). 

There is also another angle from which the relevance of clause (2) to the cons- 
truction of clause (1) of Article 289 might be tested. One of the more serious argu- 
ments put forward on behalf of the States to which I have adverted was that if the 
expression ‘ taxes ’ in relation to the exemption of property from tax were confined 
to direct taxes on property the exemption would be unmeaning, as such taxes could 
not be imposed by the Union. Now, let me take the taxes specified in Article 289(2). 
They include, for instance, taxes on “ property used or occupied for the purpose 
of such trade or business ”, A tax on the use of property or on the property itself 
which is occupied for the purpose of trade would obviously be a direct tax on property 
which ex-concessis the Central Legislature under the Government of India Act and 
Parliament under the Constitution are incompetent to impose. It is not the con- 
tention of the States that the Centre has such a power to levy a tax on occupation 
or use of property where it is in coimection with a trade or business. This would 
at least show that it is not justifiable to imply from clause (2) that but for that pro- 
vision Parliament would be entitled to impose such a tax. 

The other points urged have been dealt with in the opinion of my Lord the Chief 
Justice and I do not propose to cover the same ground. I concur in the view that 
the questions referred to this Court for its opinion should be answered as they have 
been by the Chief Justice. 

V.B. Reference answered accordingly. 

THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present : — ^B.P. Sinha, Chief Justice, S. J. Imam, K. Subba Rao, J. C. Shah, 
N. Rajagopala Ayyangar and J. R. Mudholxar, JJ. 

Kharak Singh . . Petitioner*' 

0 . 

The State of U.P. and others . . Respondents. 

U. P. Police Regulations, Chapter XX, Regulation 236— Constiluliorutl validity — Regulation 236, clauses 
'(a), (c), (d) and (c)-^h<idowing suspects — Xo violation of Article 19 (1) (d) ct Article 22 — Regulation 236 (b) 
—Domiciliary visits at night — Article 22 of the Constitution infringed. 

Constitution of India, 1950, Article 19 and Article 22 — Fundamental rights under — Scope and content of — 
‘ life' and ' Personal liberty ’ — Il'no; constitute — Constitution of IrJia, 1950, Article 32 — Violation of funda- 
mental right — Petition under — Existence of alternative remedy — If a bar. 

By majority : Secret picketing of the houses of suspects is to ascertain the identity of the person 
or persons who visit the house of the suspect, so that the Police tni^ht have a record of the nature of 
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the activities in which the suspect is engaged. Tius, of couise, cannot in any material or ’palpable 
form affect either the right on the part of the suspect to “move freely” nor can it be held to deprive 
him of “personal liberty " witliin Article 21. •' . 

“ Picketing ’’ is used in clause (a) of Regulation 236 of the U. P. Police Regulations not in the 
sense of offering resistance to the visitor — physical or otherwise — or even dissuading him, from 
entering the house of the suspect but merely of svatching and keeping a record of the visitors. 

Domiciliary visits at night in the context of the provisions in the Regulations are for the purpose 
of making sure that the suspect is staying at home or whether he has gone out, the latter' being presumed 
in this class of cases, to be with the probable intent of committing a crime. 

Havin’ regard to the plain meaning of the words “ domiciliary visits ” , the Police Authorities 
are authorised to enter the premises of the suspect, knock at the door and have it opened and search 
it for the purpose of ascertaining his presence in the house. The fact that in any particular iirstance 
or even gcnerallythcy do not c.xercise to the full the powers which the Regulation vests in them, is 
wholly irrelevant for determining the validity of the Regulation since if they are to minded they are 
at liberty to exercise those powers and do those acts without outstepping the limits of their authority 
under the Regulations. 

The right to “ move ” detjptes nothing more than a right of locomotion, and that in the context 
the adverb ‘ freely ’ would only connote that the freedom to move is without restriction and is absolute, 
i.e,, to move wherever one likes, whenever one likes and however one likes subject to any valid law 
enacted or made under clause 5. It is manifest that by the knock at the door, or by the man being 
roused from his sleep, his locomotion is not impeded or prejudiced in any matmer. 

The knowledge or apprehension that the Police were on the watdi for the movements of the 
suspect, might iiiduce a psychological inhibition against his movements, there is an impairment of 
the " free ” movement guaranteed by sub.clause (d) ol Article 19 (1). But the freedom guaranteed 
"by Article 19 (1) (J) has reference , to something tangible and physical rather and not to the 
imponderable effect on the mind _of a person which might guide liis action in the matter of his 
movement or locomotion. 

The fact that an act by the State Executive or by a State functionary acting under a pretended 
authority gives rise to an action at common law or even under a statute and that tlic injured citizen 
or person may have redress in the ordinary Courts is wholly immaterial and irrelevant for considering 
whether such action is an invasion of a fundamental right. An act of the State Executive infringes a 
guaranteed liberty only when it is not authorised by a valid iaw or by any law as in this case, and 
every such illegal act would obviously give rise to a cause of action — civil or criminal at llie instance 
of the injured person for redress. It is wholly erroneous to assume that before the jurisdiction of this 
Court under Article 32 could be invoked the applicant must cither cstablkh tlial he has no other remedy 
adequate or otlierwire or that he has C-xhausted such remedies as the law affords and has yet not obtained 
proper redress, for svhen once it is proved to the satisfaction of this Court that by State action the funda- 
mental riftht of a petitioner under Article 32 tias been infringed, it is not only the right but the duty 
of this Court to afford relief to him by passing appropriate orders in that behalf. 

“ Personal liberty ” is used in Article 21 of the Constitution as a compendious /term to include 
within itself all the varieties of rights which go to make up the “personal liberties ” of man other tlian 
those dealt with in the several clauses of Article 19 (1). In other words, while Article 19 (1) deals 
with particular species or attributes of that freedom, " personal liberty " in Article 21 takes in and 
comprises the residue. 

" Life ” in the 5th and 14th Amendments of the U. S. Constitution corresponding to Article 21, 
means not merely the right to the continuance of a person’s animal existence, but a right to the 
possession of each of his organs, h’ls arms and legs, etc. The word ‘ life ’ in Article 21 bears the same 
ligniScatiun. 

An unauthorised intrusion into a person’s home and the distirrbance caused to him thereby, 
is as it were the violation of a common law right of a man — an ultimate essential of ordered liberty, 
if not of the very concept of civilisation. 

Clause (i) of Regulation 236 isplainly violative of Article 21 and as there is no “ Law ” on which 
the same could be justified it must be struck down as unconstitutional. 

The actions supcsted by clauses (c), (d) and («) of tire Regulation 236 arc really details of the 
shadowing of the history-sheeters for the putposc’of having a record of their movements and activities 
and the obtaining information relating to persons witli whom they come in contact or associate, 
with a view to ascertain tlic nature of their activities. 

The freedom guaranteed by Article 19 (1) (d) is not infringed by a watch being kept over the 
movements of the suspect. 

The right of privacy is not a ^arantecd right under our Constitution and therefore tlie attempt 
to ascertain the movements of an individual which is merely a manner in which privacy is invaded 
is not an infringement of a fundamental right guaranteed by Part III. 

Per Sabba Rao, J. (for himself and i'ftflA, Jb)— The rights under Article 21 and Article 19 arc 
independent fundamental rights, though there is overlapping. There is no question of one being 
carved out of another. 'The fundamental right of life and personal liberty have many attributes 



109 


n] KHARAK SINGH V. STATE. OF U.P. {Rajagopda AyyangaT, J.)- 

and some of them are found in Article 19. If a person’s fundamental right under Article 21 is 
infringed, the State can rely upon a law to sustain the action ; hut that cannot he a complete 
answer unless the said law satisfies tne test laid down in Article 19 (2) so far as the attributes 
covered by Article 19 (1) are concerned. • 

The right of personal liberty in Article 21 as a right of an individual to be free from restrictions 
or encroachments on his person, whether those restrictions or encroachments arc directly imposed 
or indirectly brought about by calculated measures. If so understood, all the acts of surveillance 
under Regulation 236 infringe the fundamental right of the petitioner under Article 21 of the Consti- 
tution. 

The freedom of movement in clause (rf) therefore must be a movement in a free country, ia., 
in a country where he can do whatever he likes, speak to whomsoever he wants, meet people of his 
cwn choice without any apprehension, subject of course to the law of social control. The petitioner 
under the shadow of surveillance is certainly deprived of tliis freedom. He can move physically, but 
he cannot do, so freely, for all his activities arc watched and noted. The shroud of surveillance cast 
upon him perforce engender inhibitions in him and he cannot act freely as he would like to do. 
Therefore, the entire Regulation 236 offends also Article 19 (1) (rf) of the Constitution. 

Petition under Article 32 of the Constitution of India for the enforcement of 
Fundamental Rights. 

J’.P. Goyal, Advocate, for Petitioner. 

K.S. Hajela, Senior Advocate (C.P. Lai, Advocate with him), for Respondents. 

The Court delivered the following Judgments : 

Rajagopala Ayyangar, J. (on behalf of the majority). — ^This petition under 
Article 32 of the Constitution challenges the constitutional validity of Chapter XX 
of the U.P. Police Regulations and the powers conferred upon police officials by its 
several provisions on the ground that they violate the right guaranteed to citizens by 
Articles 19 (i) {d) and 21 of the Constitution. 

To appreciate tlic contention raised it is necessary to set out the facts averred on 
the b.asis.of which .the fundamental right of the petitioner is said to be violated, as 
well as die answers by the respondent-State to dtese allegations. The petitioner — 
Kharak Singh — was challangcd in a case of dacoity in 1 941 but was released under 
section 169, Criminal Procedure Code as therc'tvas no evidence against him. On 
the basis of the accusation made against him he states that the Police have opened a 
“ history-sheet ” in regard to him. Regulation 228 which occurs in Chapter XX 
of the Police Regulation defines “ history-sheets ” as “ the personal records of crimi- 
nals under surveillance ”. That Regulation further directs that “history-sheets” 
should be opened only for persons who are or are likely to become habitual criminals 
or the aiders or abettors of such criminals. These history'-shcets arc of two classes: 
Class A for dacoits, burglars, cattle-thieves, and railway-goods wagon thieves, and 
Class B for those who are confirmed and professional criminals who commit crimes 
other than dacoity, burglary, etc., like professional cheats. It is admitted that a 
history-sheet in Class A has been opened for the petitioner and he is therefore “ imder 
surveillance.” 

The petitioner describes the surveillance to which he has been subjected thus : 
Frequently the Ghaukidar of the village and sometimes Police Constables enter his 
house, knock and shout at his door, wake him up during the night and thereby disturb 
his sleep. On a number of occasions tliey have compelled him to get up from his 
sleep and accompany them to the Police Station to report his presence there. When 
the petitioner leaves his village for another village or town, he has to report to tlic 
Chaukidar of the village or at the Police Station about his departure. He has to 
give them information regarding his destination and tlie period within which he 
would return. Immediately the Police Station of his destination is contacted by the 
Police Station of his departure and tire former puts him under surveillance in the 
same way as the latter. There are other allegations made about misuse or abuse 
of authority’ by the Chaukidar or the, Police Officials but these have been denied and 
we do not consider them made out for the purposes of the present petition. If the 
Officials outstep the limits of their authority they would be violating cv’cn the in- 
structions given to them, but it looks to us that thesc'cxccsscs of individual Officers 
which arc wholly’ unauthorised could not be complained pf in a petition under 
Article 32. 
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In deciding this petition we shall proceed upon the basis that the Officers con- 
formed strictly to the terms of the Regulations in Chapter XX properly construed 
and discard as exaggerated or not proved the incidents or pieces of conduct on the - 
part of the authorities which are alleged in the petition but which have been denied. 
As already pointed out it is admitted tliat a history-sheet has been opened and a 
record as prescribed by the Regulations maintained for the -petitioner and that 
such action as is required to be tahen in respect of history-shceters of Class A into 
which the petitioner fell under the classification made in Chapter XX of the Police 
Regulations is being taken in regard to him. It is stated in the counter affidavit that 
the Police keep a confidential watch over the movements of the petitioner as directed 
by the Regulations in the interest of the general public and for the maintenance of 
public order. 

Before entering on the details of these Regulations it is necessary to point out 
that the defence of the State in support of their validity is two-fold : (i) that the 
impugned Regulations do not constitute an infringement of any of the freedoms gua- 
ranteed by Part III of the Constitution which arc invoked by the petitioner, and 
(2) that even if they were, they have been framed “ in the interests of the general 
public and public order ” and to enable the Police to discharge its duties in a more 
efficient manner and were therefore “ reasonable restrictions ” on that freedom. 
Pausing here it is necessary to point out that the second point urged is without any 
legal basis for if the petitioner were able to establish that the impugned Regulations 
constitute an infringement of any of the freedoms guaranteed to him by the Consti- 
tion then the only manner in which this violation of the fundamental right could be 
defended would be by justifying the impugned action by rercrcnce to a valid law , 

be it a statute, a statutory rule or a statutory regulation. Though learned 
Counsel for the respondent started by attempting such a justification by invoking 
section 1 2 of the Indian Police Act he gave this up and conceded that the Regulations 
contained in Chapter XX had no such statutory basis but were merely executive 
or departmental instructions framed for the guidance of the Police Officers. They 
would not therefore be “ a law ” which the State is entitled to make under the 
relevant clauses (2) to (6) of Article 19 in order to regulate or curtail fundamental 
rights guaranteed by the several sub-clauses of Article 19 (i), nor would the same 
be “ a procedure established by law” within Article 21. The position therefore is 
that if the action of the police which is the arm of the executive of the State is 
found to infringe any of the freedoms guaranteed to the petitioner the petitioner 
would be entitied to the relief of mandamus which he seeks, to restrain the State 
from taking action under the Regualtions. 

There is one other matter which requires to be clarified even at this stage. 
A considerable part of the argument addressed to us on behalf of the respondent 
was directed to showing that the Regulations were reasonable and were directed 
only against those who were on proper grounds suspected to be of proved anti- 
social habits and tendencies and on whom it was necessary to impose some restraints 
for the protection of society. We entirely agree that if the Regulations had any 
statutory basis and were a “law” within Article 13 {3), the consideration mentioned 
might have an overwhelming and even decisive weight in establishing that the classi- 
fication was rational and that the restrictions were reasonable and designed to 
preserve public order by suitable preventive action. But not being any such “ law ”, 
these considerations are out of place and their constitutional validity has to be judged 
on the same basis as if they were applied against every one including respectable 
and law-abiding citizens not being or even suspected of being, potential dtingcrs to 
public order. 

The sole question for determination therefore is whether “ surveillance ” under 
the impugned Chapter XX of the U.P. Police Regulations constitutes an infringe- 
ment of any of a citizen’s fundamental rights guaranteed by Part III of the Consti- 
tution. The particular Regulation which for fill practical purposes defines “ sur? 
veill^cc ” is Regulation agfi which r^ads 1 . 
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"wthout prejudice to the right of Superintendents of Police to put into practice any legal 
meapres, such as shadosring in dtics, by which they find they can hcep in touch yntb suspects in 
particular localities or special circumstances, surveillance may for most practical purposes be defined 
os consisting of one or more of the fullowing measures : 

(a) Secret picketing of the house or approaches to the houses of suspects ; 

(i) domiciliary visits at night ; 

(c) through periodical -inquiries by officers not below the rank of sub-inspcctor into repute, 
habits, associations, income, expenses and occupation ; 

(<f) the reporting by Constables and Chaukidais of movements and absences from home; 

(e) the verification of movements and absences by means of inquiry slips ; 

(/) the collection and record on a history-sheet of all information bearing on conduct.” 

Regulation 237 provides that all “ history-sheet men ” of Class A (tmdcrwhich 
the petitioner faUs) “ starred ” and “ unstarred ”, would be subject to all these 
measures of surveillance. The other Regulations in the Chapter merely elaborate 
several items of action which make-up the “ surveillance ” or tlic shadowing but we 
consider tliat notlting material turns on the provisions or their terms. 

Learned Counsel for the petitioner urged that the acts set out in clauses (0) 
to (/) of Regulation 236 infringed die freedom guaranteed by Article 19 (i) (d) 
" to move freely throughout the territory of India ” and also that guaranteeing 
“ personal liberty ” in Article 21 which runs : 

" No person shall be deprived of his life or personal liberty except according to procedure esta- 
blished by law.” 

We shall now consider each of these clauses of Regulation 236 in relation to the 
” freedoms ” which it is said they violate : 

(a) Secret picketing of the houses of suspects . — 

It is obvious that the secrecy here referred to is secrecy from the suspect ; 
in other words its purpose is to ascertain the identity of the person or persons who 
visit the house of the suspect, so that the Police might have a record of the nature of 
the activities in which the suspect is engaged. This, of course, cannot in any mate- 
rial or palpable form affect cither the right on the part of die suspect to “move freely ” 
nor can it be held to deprive him of his “ personal liberty ” within Article 21. It 
was submitted that if the suspect docs come to know that his house is l^ing subjected 
to picketing, that might affect his inclination to move about or that in any event it 
■vyould prejudice his “ personal liberty”. We consider diat there is no substance 
in this argument. In dealing with a fundamental right such as the right to free 
movement or personal liberty, that only can constitute an infringement which is 
both direct as well as tangible and it could not be that under these freedoms the 
Constitution-makers intended to protect or protected mere personal sensitiveness. 
It was then suggested that such picketing might have a tendency to prevent, if not 
actually preventing friends of the suspect from going to his house and would thus 
interfere with his right “ to form associations” guaranteed by Article 19 (i) (c). 
Wc do not consider it necessary to examine closely and determine finally the precise 
scope of tlic “ freedom of association” and particularly whether it would be attrac- 
ted to a case of the type now under discussion, since wc are satisfied that” picketing ’ 
is used in clause (a) of this Regulation not in the sense of offering resistance to the 
visitor — physical or otherwise — or even dissuading him, from entering the house of 
the suspect but merely of watching and keeping a record of the visitors. This inter- 
pretation wc have reached (a) on the basis of the provisions contained in the later 
Regulations in the Chapter, and (fc) because more than even _ the express provisions, 
the very purpose of the watching and the secrecy, which is enjoined would be totally 
frustrated if those whose duty it is to watch contacted the visitors, made their pre- 
sence or identity knoivn and tried to persuade them to any desired course of action. 

(b) Domiciliary visits at night . — 

“ Domiciliary’ visit ” is defined in the Oxford English Dictionary ^ Visit 
to a private dwelling, by official pcrsoni, in order to search or ipspcct it.’ ebstcr s 
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Third New International Dictionary defines the word as “ Visit to a private dwell- 
ing (as for searching it) under authority.” . The definition iii Chambers Twentieth 
Century Dictionary is almost identical — “ Visitundef authority, to a private house 
for the purpose of searching it.” These visits in the context of the provisions in the 
Regulations are for the purpose of making sure that the suspect is staying at home or 
whether he has gone out, the latter being presumed in this class of cases, to be with 
the probable intent of committing a crime. It was urged for the respondent that 
the allegations in the petition regarding the manner in which “ domiciliary visits ” 
are conducted, viz., that the Policeman or Chaukidar enters the house and knocks 
at the door at night and after awakening the suspect makes sure of his presence at 
his home had been denied in the counter-affidavit and was not true, and that the 
Policemen as a rule merly watch from outside the suspect’s house and make enquiries 
from third persons regarding his presence or whereabouts. We do not consider 
that this submission affords any answer to the challenge to the constitutionality' of 
the provision. In the first place, it is clear that having regard to the plain meaning 
of tlxe words “ domiciliary visits”, the Police Authorities are authorised to enter the 
premises of the suspect, knock at the door and have it opened and search it for the 
purpose of ascertaining his presence in the house. The fact that in any particular 
instance or even generally they do not exercise to the full the power which the Re- 
gulation vests in them, is wholly irrelevant for determining the validity of the Re- 
gulation since if they are so minded they are at liberty to exercise those powers and 
do those acts without outstepping the limits of their authority under the Regulations. 

Secondly, we arc, by no means, satisfied that having regard to the terms of 
Regulation 236 (6) tlie allegation by the petitioner that Police Constables knock at 
his doors and wake him up during the night in the process of assuring themselves 
of his presence at home is entirely false, even if the other allegations regarding his 
being compelled to accompany the Constables during the night to the Police Station 
be discarded as mere embellishment. 

The question that has next to be considered is whether the intrusion into the 
residence of a citizen and the knocking at his door with the disturbance to his sleep 
and ordinary comfort which such action must necessarily involve, constitute a viola- 
tion of the freedom guaranteed by Article 19 (i) {d) or “ a deprivation ” of the 
“personal liberty” guaranteed by Article 21. Taking first Article ig (i) {d) 
the “ freedom ” here guaranteed is a right “ to move freely ” throughout the terri- 
tory of India. Omitting as immaterial for the present purpose the last words de- 
fining the geographical area of the guaranteed movement, we agree that the right to 
“ move ” denotes nothing more than a right of locomotion, and that in the context 
the adverb “freely” would only connote that the freedom to move is without restric- 
tion and is absolute, i.e., to move wherever one likes, whenever one likes and how- 
ever one likes subject to any valid law enacted or made under clause (5). It ismanb 
fest that by the knock at the door, or by the man being roused from his sleep, his 
locomotion is not impeded or prejudiced in any manner. Learned Counsel suggest- 
ed that the knowledge or apprehension that the Police were on the watch for the 
movements of the suspect, might induce a psychological inhibition against his move- 
ments but, as already pointed out, wc are unable to accept the argument that for 
this reason there is an impairment of the “ free ” movement guaranteed by sub- 
clause {d). Wc are not persuaded that Counsel is right in the suggestion that this 
would have any effect even on the mind of the suspect and even if in any particular 
case it had the effect of diverting or impeding his movement, wc arc clear that the 
freedom guaranteed by Article 19 (i) (rf) has reference to something tangible and 
physical rather and not to the imponderable effect on the mind of a person which 
might guide his action in the matter of his movement or locomotion. ' 

The content of Article 21 next calls for e.xamination. Explaining the scope 
of the words “ life ” and “ liberty ” which occurs in the 5th and 14th Amendments 

to the U.S. Constitution reading “No person shall be deprived' of life, 

liberty or ptoperty without' due process of law ”, to quote the material ^vords, 
Qn which Article 21 is largely modelled. Field, J, observed 
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" By the term ‘ life ’ as here used something more is meant than mere animal existence. The 
inhibition against its deprivation extends to all these lirhits and faculties by which life is cnjoj-cd. 
The provision equally prohibits the mutilation of the body or amputation of an arm or leg or the 
putting out of an eye or the destruction of any other organ of the body through which the soul com- 
municates with the outer world By the tem liberty, as used in the provision 

Eometliing more is meant than mere freedom from physical restraint or the bounds of a prison." 

It is true that in Article 21, as contrasted with the 4.th and 14th Amendments in 
the U.S., the word “ liberty ” is qualified by the word “ personal ” and therefore 
•its content is narrower. But the qualifying adjective has been employed in order 
to avoid overlapping between those elements or incidents of" liberty ” like freedom 
of speech, or freedom of movement, etc. already dealt with in Article 19(1) and the 
“ liberty ” guaranteed by Article 21 — and particularly in the context of the differ- 
ence between the permissible restraints or restrictions which might be imposed by 
sub-clauses {2) to (6) of the Article on the several species of liberty dealt with in the 
several clauses of Article 19 (i). In view of the very limited nature of the question 
before us it is unnecessary to pause to consider either the precise relationship between 
the “ liberties ” in Article ig (1) (a) and (d) on the one hand and that in Article 21 
on the other, or the content and significance of the words “ procedure established 
by law ” in the latter Article, both of which were the subject of elaborate considera- 
tion by this Court in A. K. Gopalan v. Slate of MadTOs'^. In fact, in Gopalati’s case"^ 
there was unanimity of opinion on the question that if there was no enacted law, 
the freedom guaranteed by Article 21 would be violated, though the learned Judges 
differed as to whether any and every enacted law satisfied the description or require- 
ments of “a procedure established by law”. 

Before proceeding further a submission on behalf of the respondent requires 
notice. It was said that if the act of the police involved a trespass to property, 
i.e., the trespass involved in the act of the Police Official walking into the premises 
of the petitioner and knocking at the door, as svell as the disturbance caused to him, 
might give rise to claims in tort, since the action was not authorised by law and that 
for these breaches of the petitioner’s rights damages might bo claimed and recovered 
from the tortfeasor, but that the same could not constitute an infraction of a funda- 
mental right. Similarly it svas urged that the petitioner or persons against ^vhom 
such action tvas taken might be within their rights in ejecting the trespasser and 
even use force to effectuate that purpose, but that for what was a mere tort of 
trespass or nuisance the jurisdiction of this Court under Article 32 could not be 
invoked. These submissions proceed on a basic fallacy. The fact that an act by the 
State Executive or by a State functionary acting under a pretended authority gives 
rise to an action at common law or even under a statute and that the injured citizen 
or person may have redress in the ordinary Courts is wholly immaterial and, we 
would add, irrelevant for considering whether such action is an invasion of a funda- 
mental right. An act of the State Executive infringes a guaranteed liberty only 
when it is not authorised by a valid law or by any law as in this case, and every such 
illegal act would obviously give rise to a cause of action — civil or criminal at the 
instance of the injured person for redress. It is wholly erroneous to assume that 
before the jurisdiction of this Court under Article 32 could be invoked the applicant 
must cither establish tliat he has no other remedy adequate or otherwise or that 
he has exhausted such remedies as the law affords and has yet not obtained proper 
redress, for when once it is proved to the satisfaction of this Court that by State action 
the fundamental right of a petitioner under Article 32 has bfecn infringed, it is not 
only the right but the duty of this Court to afford relief to him by passing appro- 
priate orders in that behalf. 

We shall now proceed with the examination of the width, scope and content 
of the expression “ personal liberty ” in Article 21. Having regard to the terms of 
Article 19 (i) (</), we must take it that that expression is used as not to include the 
right to move about or rather of locomotion. The right to move about being 
excluded its narrowest interpretation would be that it comprehends nothing more 
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than freedom from physical restraint or freedom from confincinent witliin fhc bounds 
of a prison ; in other words, freedom from arrest and detention, from false imprison- 
ment or wrongful confinement. We feel unable to hold that the term was intended 
to bear only this narrow interpretation but on the other hand consider that “ personal 
liberty ” is used in the Article as a compendious term to include within itself all 
the varieties of rights which go to make up the “ personal liberties ” of man other 
than those dealt with iii the several clauses of Article ig (i). In other words, 
while Article ig {:) deals with particular species or attributes of that freedom, 
“ personal liberty” in Article 2i takes in and comprises the residue. We have 
already extracted a passage from the judgment of Field, J., in Munn v. Illinois '^ , 
where the learned Judge 'pointed out that “ life ” in the 5th and i4tli Amendments 
of the U.S. Constitution corresponding to Article 21, means not merely the right to 
the continuance of a person’s animal existence, biit'a right to the possession of each 
of his organs — ^liis arms and legs, etc. Wc do not entertain any doubt that the word 
“life” in Article Qi bears the same signification. Is then the word “personal 
liberty ” to be construed as excluding from its purview an invasion on the part of 
the police of the sanctity of a man’s home and an intrusion into his personal security 
■ and his right to sleep which is the normal comfort and a dire necessity for human 
existence even as an animal ? It might not be inappropriate to refer here to the 
words of the Preamble to the Constitution that it is designed to “ assure the dignity 
of the individual ” and therefore of those cherished human values as the means of 
ensuring his full development and evolution. Wc are referring to these objectives 
of the framers merely to draw attention to the concepts underlying the Constitution 
which would point to such vital words as “ personal liberty” having to be construed 
in a reasonable manner and to be attributed that sense which would promote and 
achieve those objectives and by no means to stretch the meaning of the phrase^ to 
square with any prc-conccived notions or doctrinaire constitutional theories. 
Frankfurter, J. observed in Wolf v. Colorado^ : 

“The security of one's privacy against arbitrary intrusion by the police... is basic 

to a free society. It is therefore implicit in ‘ the concept of ordered liberty ’ and as such enforce- 
able against the States through the Due Process Clause. The knock at the door, whether by day 
or by night, as a prelude to a search, without authority of law but solely on the authority of the police, 
did not need the com-nentary of recent history to be condemned as inconsistent tvith the conception 
of hu-ntn rights enshrined in the history and the basic coastitutioiial documents of English-rpeaking 

peoples.^ ..We have no hesitation in saying that svere a State affirmatively 

to sanction such police incursion into privacy it would run counter to the guarantee of the Fourteenth 
Amendment.” 

Murphy, J., considered that such invasion was against “ tlie very essence of 
a scheme of ordered liberty ”. 

It is true that in the decision of the U.S. Supreme Court from which we have 
made these extracts, the Court had to consider also tlic impact of a violation of the 
Fourth Amendment which reads : 

“ Tlie right of the people to be secure in their persons, houses, papers, and effects, against unrea- 
soTiblc searensi and seizures, shill not be violated ; and no warrants shall issue but upon probable 
cause, supported by oath or affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.” 

and that our Constitution docs not in terms confer any like constitutional guarantees. 
NevcrtJiclcss, these extracts would show that an unauthorised intrusion into a 
person’s home and the disturbance caused to him tliercby, is as it were the violation 
of a common law right of a man — an ultimate essential of ordered liberty, if not of 
the very concept of civilisation. An English Common Law maxim asserts that 
“ every man’s house is his castle ” and in Semayne’s case^, where this was applied, it 
was stated that 

“ the house of everyone is to him as his castle and fortress as syoU as for his defence against 
injury and violence as for his repose ”. 

We arc not unmindful of the fact that caw 3 was concerned with the 

law relating to executions in England, but the passage extracted has a validity 


1. 91 U.S. 113 at p. H2. 
?, 338 U.S, 25, 


3. 5 Ck)kc 91 ; I Sm.L.C. {13th Edn.) 101 
at p. 105. 


115 


n] KHARAK SINGH V. STATE OF U.P. {Subba Rao, J.). 

quite apart from the context of the particular decision. It embodies an abiding 
principle which transcends mere protection of property rights' and expounds a 
concept of “ personal liberty ” which docs not rest on any clement of feudalism or 
on any theory of freedom which has ceased to be of value. 

In our view clause {b) of Regulation 236 is plainly violative of Article 2 1 and 
as there is no “ Law ” on which the same could be justified it must be struck down 
as unconstitutional. 

Clauses (c), (d) and {e) may be dealt with together. The actions suggested by 
these clauses arc really details of the shadowing of the history-shceiers for the purpose 
of having a record of their movements and activities and the obtaining information 
relating to persons with whom they come in contact or associate, with a view to 
ascertain the nature of their activities. It was urged by learned Counsel that the 
shadowing of a person obstructed his free movement or in any event was an impedi- 
ment to his free movement widiin Article 19 (1) (rf) of the Constitution. The 
argument that the freedom there postulated was not confined to a mere physical res- 
traint hampering movement but that the term “ freely ” used in the Article connoted 
a wider freedom transcending mere physical restraints, and included psychological 
inhibitions we have already considered and rejected. A few minor matters arising 
in connection with these clauses might now be noticed. For instance, clauses (rf) 
and (e) refer to the reporting of the movements of the suspect and his absence from 
his home and the verification of movements and absences by means of enquiries. 
The enquiry for the purpose of ascertaining the movements of the suspect might 
conceivably take one of two forms ; (i) an enquiry of the suspect himself, and (2) 
of others. When an enquiry is made of the suspeethimsclf, the question mooted was 
that some fundamental right of his was violated. The answer must be in the nega- 
tive because the suspect has the liberty to answer or not to answer the question for ex 
enmessis there is no law on the point involving him in any liability—eivil or criminal— 
if he refused to answer or remained silent. Does then the fact that an enquiry is 
made as regards the movements of the suspect and the facts ascertained by such 
enquiry are verified and the true facts sifted constitute an infringement of the freedom 
to move? Having given the matter our best consideration we arc clearly of the 
opinion that the freedom guaranteed by Article 19 (i) (</) is not infringed by a watch 
being kept over the movements of the suspect. Nor do we consider that Article 21 
has any relevance in the context as was sought to be suggested by learned Counsel 
for the petitioner. As already pointed out, the right of privacy is not a guaranteed 
right under our Constitution and therefore the attempt to ascertain the movements 
of an individual which is merely a manner in which privacy is invaded is not an 
infringement of a fundamental right guaranteed by Part III. 

The result therefore is that the petition succeeds in part and Regulation 236 ( 6 ) 
which authorises “ domiciliary visits ” is struck down as unconstitutional. The 
petitioner would bo entitied to the issue of a writ of mandamus directing the respon- 
dent not to continue domiciliary visits. The rest of the petition fails and is dis- 
missed. There will be no order as to costs. 

Subha Rao, J. (for himself and Shah, J.). — have had the advantage of per- 
using the judgment prepared by our learned brother Rajagopala Ayyangar, J. 
We agree with him that Regulation 236 (6) is unconstitutional, but we would go 
further and hold that the entire Regulation is unconstitutional on the ground that 
it infringes bodi Article 19 (i) (d) and .Article 21 of tire Constitution. 

This petition raises a question of far-reaching importance, namely, a right o^ 
a citizen of India to lead a free life subject to social control imposed by valid law. 
The fact that the question has been raised at the instance of an alleged disreputable 
character shall not be allowed to deflect our perspective. If the police could do 
what they did to the petitioner, they could also do the same to an honest and law- 
abiding citizen. 
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Let US at the outset clear the ground. , Wc arc not concerned here with a law 
imposing restrictions on a bad character, for admittedly there is no such law. • Tliere- 
fore, the petitioner’s fundamental right, if any has to be judged on the basis that 
there is no such law. To state it differently, what fundamental fight of the peti- 
tioner has been infringed by the acts of the police ? If he has any fundamental 
right which has been infringed bysuch acts, he would be entitled to a relief straight- 
away, for the State could not justify it on the basis of any law made by the appro- 
priate Legislature or tlic Rules made tliereunder. 

The petitioner in his affidavit attributes to the respondents the following acts; — 

** Frequently the Chaukidar of the village and sometimes Police Constables awake hiin in the 
night and thereby disturb his sleep. Thtq’ shout at his door and sometimes enter inside his house. 
On a number of occasions they compel him to get up from his sleep and accompany them to the 
Police Station, Civil Lines, Meerut, (which is three miles from the petitioner’s village) to report his 
presence there. \Vlien thepetitionerleaveshisvillagcfor another villageortown,hchas to report to 
the Chaukidar of the village or at the Police Station about his departure. He has to give information 
regarding his destination and the period within which he svill return.' Immediately the Police Station 
of his destination is contacted by the Police Station of his departure and the former puts him under 
surveillance in the fame way as the latter does.” 

“It may be pointed cut that the Chaukidar of the wllage keeps a record of the presence and absence 
of the petitioner in a register knotvn as Chaukidar’s Crime Record Book.” 

" All the entries in this hook are made behind the petitioner’s back and he is never given any 
opportunity of examining or inspecting these records. ” 

There are other allegations made about the misuse or abuse of authority by the 
Chaukidar or the Police Officials. 

In the counter-affidavit filed by the respondents it is admitted that the petitioner 
is under tlie surveillance of the police, but the allegations of abuse of powers arc 
denied. A perusal of the affidavit and the counter-affidavit shows that the petitioner 
tries to inflate the acts of interference by the police in his life, while the respondents 
attempt to deflate it to the minimum. In the circumstances we would accept only 
such of the allegations made by the petitioner in his affidavit which arc in 
conformity with the act of surveillance described by Regulation 236 of Chapter XX 
of the U.P. Police Regulations. The said Regulation reads : 

“Without prejudice to the right of Superintendents of Police to put into practice any legal mcanircs, 
such as shadowing in cities, by which they find they can keep in touch with suspects in particular 
localities or special circumstances, surv'eillance may foi most practical purposes be defined as consisting 
of one or more of the following measures : 

(a) Secret picketing of the house or approaches to the houses of suspects ; 

{b) domiciliary visits at night ; 

(c) through periodical inquiries by officers not below the rank of Sub-Inspcctor into repute, 
habits, assodations, income, expenses and occupation ; 

(d) the reporting by Constables and Chaukidars of movements and absences from home ; 

(c) the verification of movements and absences by means of inquiry slips ; 

(/) the collection and record on a history-sheet of all information bearing on conduct.” 

Regulation 237 provides that all “■ history-sheet men ” of Class A, “starred” and 
“ unstarred ”, would be subject to all the said measures of surveillance. It is com- 
mon case that the petitioner is a Class A historj'-shccter and, therefore, he is subject 
to the entire field of surveillance. 

Before we construe the scope of tlic said Regulation, it will be necessary to 
ascertain the meaning of some technical words used therein. What docs the ' 
e-xpression “ surveillance ” mean ? Surveillance conveys the idea of supervision 
and close observance. The person under surveillance is not permitted to go about 
unwatched. Clause (fl) uses the expression “ secret-picketing ”. What docs the 
expression mean ? Picketing has many meanings. A man or a party may be stationed 
by trade union at a workshop to deter would-be workers during strike. Social 
workers may stand at a liquor shop to intercept people going to the shop to buy 
liquor and prevail upon them to desist from doing so. Small body of troops may 
be sent out as a picket to watch for the enemy. The word “ picketing” may. 
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therefore, mean posting of certain policemen near the house or approaches of the 
house pf a person to ^vatch his movements and to prevent people going to his house 
or having association with him. But the adjective “ secret ” qualifies the tvord 
“ picketing ” and to some extent limits its meaning. Wliat docs the expression 
“ secret ” mean ? Secret from whom ? Docs it mean keeping secret from the man 
watched as well as from the people who go to his house ? Though the expression 
is not clear, we will assume that secret-picketing only means posting of the police at 
the house of a person to watch his movements and those of his associates without 
their knowledge. But in practice, whatever may have been the intention of the, 
authorities concerned, it is well nigh impossible to keep it secret. It will be known 
to everybody including the person watched. 

The next expression is “domiciliary visit” at night. ‘ Domiciliary ’ means 
“ of a dwelling place ”. A domiciliary visit is a visit of officials to search or ins- 
pect a private house. ^ 

Having ascertained the meaning of the said three expressions, let us sec the 
operation of the Regulation and its impact on a person like the petitioner who. 
comes within its scope. Policemen were posted near his house to watch his move- 
ments and those of his friends or associates who went to his house. They entered 
his house in the night and woke him up to ascertain whether he was in the house 
and thereby disturbed his sleep and rest. The officials not below the rank of Sub- 
Inspector made inquiries obviously from others as regards his habits, associations, 
income, expenses and the occupation, i.e., they got information from others as 
regards his entire way of life. The Constables and the Chaukidars traced his move- 
ments, shadowed him and made reports to the superiors. In short, his entire life was 
made an open-book and every activity of his tvas closely observed and followed. 
It is impossible to accept tltc contention that this could have been made without 
the knowledge of the petitioner or his friends, associates and others in the locality. 
The attempt to dissect the act of surveillance into its various ramifications is not 
realistic. Glauses (a) to (/) are the measures adopted for the purpose of super- 
vision or close observation of his movements and are, therefore, parts of surveil- 
lance. The question is whether such a surveillance infringes any of the petitioner’s 
fundamental rights. 

Learned Counsel for the petitioner contends that by the said act of surveillance 
tlie petitioner’s fundamental rights under clauses (a) and (d) of Article 19 (i) and 
Article si arc infringed. The said Articles read : — 

Article 21 : No person shall be deprived of his life or personal liberty except according to 
procedure established by law. 

Article 19 (1) : All citizens shall have the right — 

(a) to freedom of spcecli and expression ; 

* • • • « 

(4) to move freely throughout the territory of India. 

At this Stage it will be convenient to ascertain the scope of the said two provisions 
and their relation inter se, in the context of tlic question raised. Both of them are 
distinct fundamental rights. No doubt tlic expression " personal liberty ” is a 
comprehensive one and the right to move freely is an attribute of personal liberty. 

' It is said that the freedom to move freely is cart'ed out of personal liberty and, 
therefore, the expression “ personal liberty” in Article 21 excludes tliat attribute. 
In our view, tliis is not a correct approach. Both are independent fundamental 
rights, though there is overlapping. There is no question of one being car\’cd 
out of another. The fundamental right of life and personal liberty have many 
attributes and some of them arc found in Article 19. If a person’s fundamental 
right under Article 21 is infringed, the State can rely upon a law to sustain the 
action ; but that cannot be a complete, answer unless the said law satisfies the 
test laid down in Article 19 (2) so far as the attributes covered by Article 19 (i) 
arc concerned. In other words, the State must satisfy that both tite fundamental 
rights arc not infringed by showing that there is a law and tliat it docs amount to a 
reasonable restriction within the meaning of Article 19 (2) of the Constitution, 
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But in this case no such defence is available, as admittedly tlierc is no such law. 
So the petitioner can legitimately plead that his fundamental rights both under 
Article 19 (i) (d) and Article 21 are infringed by the State., ’ ' , 

Now let us consider the scope of Article 21. The expression “life ’’used in 
tliat Article camtot be confined only to tlic taking away of life; i.e., causing death. 
In Munn v. Illinois^ Field, J., defined “ life” in the following words : 

“ Somctliing more than mere animal existence. The inhibition against its deprivation e.xtcnds to 
all those limbs and faculties by svhich life is enjoyed. The provision equally prohibits the mutilation 
of the body by the amputation of an arm or leg, or the putting out of an eye, or the destruction of any 
other organ of the body throufh whicli the soul communicates with the outer world. ” 

The expression “ liberty ” is given a very wide meaning in America. It takes in 
all the freedoms. In Bolling v. Sharpe', the Supreme Court of America observed 
that the said expression was not confined to mere freedom from' bodily restraint 
and that liberty under law extended to the full range of conduct which the individual 
was free to pursue. But this absolute right to liberty was regulated to protect 
other social interests by the State exercising its power such as police powers the 
power of eminent domain, the power of taxation> etc. The proper exercise of the, 
power which is called the “ due process of law” is controlled by the Supreme Court 
of America. In India the word liberty ” has been qualified by the word “ personal ” 
indicating thereby that it is confined only to the liberty of the person. The other 
aspects of the liberty have been provided for in other Articles of the Constitution. 
The concept of personal liberty has been succinctly explained by Dicey in his book 
on Constitutional Law, gth Edition. The learned author describes the ambit 
of that right at pages 207-208 thus : 

“ The right not to be subjected to imprisonment, arrest or other physical coercion in any manner 
that does not adrnit oC legal justification. ” 

Blackstone in his Commentaries on the Laws of England, Book i, at page 134 
observes : — 

“ Personal liberty includes ‘ the power to locomotion of changing situation, or removing one’s 
person to whatsoever place one’s inclination may direct, without imprisonment or restraint, unless by 
due course of law’. ” 

In A. K. Gopalan’s case^, it is described to mean liberty relating to or concerning the 
person or body of the individual; and personal liberty in this sense is the antithesis 
of physical restraint or coercion. The expression is tvidc enough to take in a right 
to be free from restrictions placed on his movements. The expression “ coercion” 
in tire modern age cannot be construed in a narrow sense. In an uncivilized society 
rvhere there arc no inhibitions, only physical restraints may detract from personal 
liberty, but as civilization advances tire psychological restraints arc more effective 
than physical ones.- The scientific methods used to condition a man’s mind arc 
in a real sense physical restraints, for they engender physical fear channelling one’s 
actions through anticipated and expected grooves. So also the creation of condi- 
tions which necessarily engender inhibitions and fear complexes can be described 
as physical restraints. Further, the right to personal liberty takes in not only a 
right to be free from restrictions placed on his movements, but also free from 
encroachments on his private life. It is true our Constitution, does not expressly 
declare a right to privacy as a fundamental right, but the said right is an essential 
ingredient of personal liberty. Every democratic country sanctifies domestic life; 
it is expected to give him rest, physical happiness, peace of mind and security. 
In the last resort, a person’s house, where he lives witlx his family, is his “ castle 
it is his rampart against encroachment on his personal liberty. The pregnant, 
words of that famous Judge, Frankfurter, J., in Wolf v. Colorado*, pointing out the 
importance of the security of one’s privacy against arbitrary intrusion by the police, 
could have no less application to an Indian home as to an American one. If physical , 
restraints on a person’s movements affect his personal liberty, physical encroach- 
ments on his private life would affect it in a larger degree. . Indeed, nothing is 
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more deleterious to a man’s- physical happiness and healtli than a calculated inter- 
ference -with his privacy. We would, therefore, define the right of personal liberty 
in Article 21 as a right of an individual to be free from restrictions or encroachments 
on his person, whether those restrictions or encroachments are directly imposed 
or indirectly brought about by calculated measures. If so understood, all the acts 
of surveillance under Regulation 236 infringe the fundamental right of the peti- 
tioner under Article 21 of* the Constitution. 

This leads us to the second question, namely, whether the petitioner’s funda- 
mental right under Article 19 (1) (d) is also infringed. IVhat is the content of the 
said fundamental right ? It is argued for the State that it means only that a person 
can move physically from one point to another without any restraint. This argu- 
ment ignores the adverb “freely” in clause (d). If that adverb is not in the 
clause, there may be some justification for this contention; but the adverb “ freely ” 
gives a larger content to the freedom. Merc movement unobstructed by physical 
restrictions cannot in itself be the object of a person’s travel. A person travels 
ordinarily in quest of some objective. He goes to a place to enjoy, to do business, 
to meet friends, to have secret and intimate consultations with others and to do 
many other such things. If a man is shadowed, his movements are obviously 
constricted. He can move physically, but it can only be a movement of an auto- 
maton. How could a movement under the scrutinizing gaze of the policemen be 
described as a free movement ? The whole country is his jail. The freedom of 
movement in elause (d) therefore must be a movement in a free eountry, i.c., in a 
country where he can do whatever he likes, speak to whomsoever he wants, meet 
people of his own choice without any apprehension, subject of course to the law 
of social control. The petitioner under the shadow of surveillance is certainly 
deprived of this freedom. He can move physically, but he cannot do so freely, 
for all his activities arc watched and noted. The shroud of surveillance cast 
upon him perforce engender inhibitions in him and he cannot act freely as he would 
like to do. We would, therefore, hold tliat the entire Regulation 236 offends also 
Article ig (i) (d) of the Constitution. 

Assuming that Article 19 (i) (d) of the Constitution must be confined only 
to physical movements, its combination with the freedom of speech and c-tpres- 
sion leads to the conclusion wc have arrived at. The act of surveillance is certainly 
a restriction on the said freedom. It cannot be suggested that the .said freedom 
is also bereft of its subjective or psychological content, but will sustain only the 
mechanics of speech and expression. An illustration will make our point clear. 
A visitor, whether a tvife, son or, friend, is allotvcd to be received by a prisoner in 
the presence of a guard. The prisoner can speak with the visitor; but, can it be 
suggested that he is fully enjoying the said freedom ? It is impossible for him to 
express his real and intimate tlioughts to the visitor as fully as he would like. But 
the restrictions on the said freedom arc supported by valid law. To c.xtcnd the 
analogy to the prcscjit case is to treat the man under surveillance as a prisoner with- 
in the confines of our country and tlic authorities enforcing surveillance as guards, 
witliout any law of reasonable restrictions sustaining or protecting their action. 
So understood, it must be held that the petitioner’s freedom under Article 
19 (i) (a) of the Constitution is also infringed. 

It is not necessary in this case to express our view whether some of the othc^' 
freedoms enshrined in Article 19 of the Constitution are also infringed by the said 
Regulation. 

In the result, tve would issue an order directing the respondents not to take 
any measure against the petitioner under Regulation 236 of Chapter XX of the 
U.P. Police Regulations. The respondents will pay the costs of the petitioner. 

Order of the Court. — In accordance with the opinion of the majority this 
Writ Petition is partly allowed andRcgulation 236 (4) whichaudtorises “ doniiciliary 
visits ” is struck down as tmconstitutional. The petitioner would be entided to 
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the issue of a writ of mandamus directing - the respondent not to continue' domi- 
ciliary visits. The rest of the petition fails and is dismissed. ' There will be no 
order as to costs, , • ' ' ' 

V. S. , . Petition partly allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. J. Imam, K. Subba Rao, Raohubau Dayal and J. R. Mudhol- 
kar, JJ. 

K. M. Shanmugam, Proprietor, K.M.S. Transport, Tanjore, 

Madras State . . Appellant* 

s. 

The S.R.V.S. (P.), Ltd., and others . . Respondents. 

Constitution of India (1950), Article 226 — Scope of— Jurisdiction of— High Court to issue writ cj' 
certiorari — Error of Law apparent on the face of the record ” — Meaning of. 

The question whether errors arc errors of law or fact cannot be posited on a priori reasoning, but 
falls to be decided in each case. Thus the concept of “ error of law apparent on the face of the 
record ” cannot be postulated tvith any precision. It should be left, as it has always been done, to be 
decided in each ca-e. 

Any direction given under section 43-A of the Motor Vehicles (Madras Amendment) Act, 1948, 
for the purpose of considering conflicting claims for a permit by applicants can only be to enable the 
Regional Transport Authority to discliarge its duties under section 47 of the Act more satisfactorily, 
efficiently and impartially, Tlic disobedience of the instructions which are administrative in nature 
may not afford a cause of action to an aggrieved party but the transgres; ion of the statutory law 
certainly docs. 

If on the basis cf an errer of law, it refuses to decide a relevant question, the fact that the Govern- 
ment also issued instructions to the Tribunal to apply some objective standards in deciding such a 
question does not make the said question any the less a relevant consideration under section 47 of the 
Motor Vehicles Act. 

Appeal by Special Leave from the Judgment and Order dated the 2ist March, 
1962 of the Madras High Court in Writ Appeal No. 154 of igSo. 

B. Sen, Senior Advocate {Ravinder ffarain, O.C. Mathur and J.B. Dadachanjit 
Advocates of Mjs. J. B. Dadachanji & Co., with him), for Appellant. 

A. V. Viswanatha Saslri, Senior Advocate (R. Gopalakrishnan, Advocate, with 
him), for Respondent No. i. 

A. Ranganadham Chetty, Senior Advocate {A. V. Rangam, Advocate, with him), 
for Respondents Nos. 2 and 3. 

The Judgment of the Court was delivered by 

Subba Rao, J. — This appeal by Special Leave is directed against the Judgment 
of a Division Bench of the High Court of Judicature for Madras confirming that of a 
single Judge of that Court allowing the petition filed by the respondent under 
Article 226 of the Constitution and quashing the order made by the State Transport 
Appellate Tribunal granting a stage carriage permit to the Appellant for the route 
Tanjore-Mannargudi via Vaduvoor. 

The facts relevant to the question raised may be briefly stated. The Regional 
Transport Authority, Tanjore, called for applications in respect of the issuing of a 
stage carriage permit for the route Tanjore-Mannargudi via Vaduvoor. 1 1 persons 
applied for the permit. The Regional Transport Authority, adopting the marking 
system prescribed in G.O. Ms. No. 1298 (Home), dated 28th April, 1956, awarded 
marks to different applicants: theappcllant got the highest number of marks, viz. 7, 
and the first respondent got only 4^ marks, with the result the appellant was pre- 
ferred to the respondent and a permit was issued to him. It is not necessary to 
notice the marks secured by the other applicants before the Regional Transport 
Authority, for tliey are not before us. Total of the said marks secured by each 
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of the said two parties was arrived at by adding the marks given under the following 
heads : 


Vinhte C/ttit 

Workshop 

Residence 

Experietue 

Special circtimsiances. 

TOT.AL 

1 

2 ■ 

3 

4 

5 


K.M.S. 4 

1 

1 


li 

7 ' 

S.R.V.S. 

1 

1 

I 

li 

4i 


It would be seen from the said table of marks that if the 4 marks secured by the 
appcllarit under the first column “ Viable Unit ” were excluded from his total, 
he would have got only a total of 3 marks under the remaining heads and the first 
respondent would have got a total of 4J marks under the said heads. Under the 
said G.O., as interpreted by this Court, the marks under the first column i.e., those 
given under the head “ Viable Unit ”, would be counted only if other things were 
equal; that is to say, if the total number of marks obtained by thesaid two applicants 
under Cols. 2 to 5 were equal. It is, therefore, obvious that on the marli given 
the Regional Transport Authority went wrong in issuing a permit in favour of the 
appellant, as he should not have taken into consideration the 4 marks given under 
the ist Column since the total marks secured by him under Cols. 2 to 5 were 
less than those secured by the first respondent. Aggrieved by the said order, the 
first respondent preferred an appeal to the State Transport Appellate Tribunal, 
hereinafter called the Appellate Tribunal. The said Appellate Tribunal recast 
the marks in respect of the said two parties in the following manner : 


Viable Unit 

Workshop 

Residence 

Experience 

special circumstances 

TOTAL 

1 

2 

3 

4 

5 


K.M.S. 4 

2 

I 

i 

i 

8 

S.R.V.S.. 

2 

— 

1 

1 

4 


It would be seen from the marks given by the Appellate Tribunal tliat the total 
of the marks secured by the appellant under Cols. 2 to 5 is equal to that secured 
by the first respondent under the said columns, each of them securing 4 marks. 
It was contended before the Appellate Tribunal tliat the first respondent was entitled 
to some mark under the column “ Residence or place of business ” on the ground 
that it had the places of business at Tanjore and Mannargudi and that the Regional 
Transport Authority had given one mark to the first respondent under the said 
column; but the Appellate Tribunal rejected that contention on the ground that the 
first respondent had a branch office at Kumbakonam and, therefore, the office at 
Tanjore or Mannargudi could not be treated as a branch office. Aggrieved by 
tljat order, the first respondent filed a petition before the High Court imdcr Article 
226 of the Constitution for, setting aside that order. Ramachandra Iyer, J., who 
heard the said application allo^^’cd it. The main reason given by the learned Judge 
for allowing the petition was that the Appellate Tribunal omitted to give any mark 
in respect of residential qualification, which amounted to refusal to tdcc into consi- 
deration the admitted fact, namely, the existence of a workshop at Mannargudi 
and, therefore, it amountedto a breach of section 47 (i) (a) and (c) of the Motor 
Vehicles Act. The sapic idea was expressed by the learned Judge in a different 
way thus : , ' 

■' in regard to residential qualification, it (the Appellate Tribtmal) declined toconside*' 

whether the office workshop at Mannargudi arc sufficient to entitle the petitioner to any marks undc>^ 
head for the mere icason that it was a branch of a branch office. ” 

He held that the said refusal w.ts an error apparent on the face of the record; and 
he accordingly quashed the order and at the same time indicated that the result 
SCJ~16 
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was that the State Transport Appellate Tribunal would have to dispose of the appeal 
afresh. The Letters Patent appeal filed by the appellant was heard by a Division 
Bench consisting of Anantanarayanan and Venkatadri, JJ. The learned Judges 
dismissed the appeal and tlie reason of their decision is found in the following 
remarks : . . . 

In essence, the Judgment really proceeds on the basis that with regard to the claim of the res- 
pondent to some valuation under Col. 3, arising from the existence of an alleged brancli office at 
Mannargudi there has been no judicial dirposal of the claim. ” 

They also observed : 

“ The Tribunal is, of course, at liberty to adopt its own criteria for the valuation under Col. 2, 
provided they are consistently applied, and based upon some principle. ” 

In dismissing the appeal the learned Judges concluded : 

“ . ; ;..we desire to make it clear that we are not in any tvay fettering the discretion of the State 
Transport Appellate Tribunal to arrive at its own conclusion on the claims of the two parties irrespec- 
tive of any observations that might have been incidentally made by this Court on those claims. ” 

The appellant has preferred the present appeal by Special Leave against the said 
order. 

It will be seen from the aforesaid narration of facts that the High Court issued 
the -writ as it was satisfied that there was a clear error apparent on the face of the 
record, namely, that the Appellate Tribunal refused to take into consideration the 
existence of the branch office at Mannargudi for awarding marks under the head 
“residence ” on tlic ground that there was another office of the first respondent at 
Kumbakonam. While it gave marks to the appellant for his residence, it refused 
to give marks to the first respondent for its office on the aforesaid ground. 

Mr. Sen, learned Counsel for the appellant, raised before us the following 
points : (i) The High Court has no jurisdiction to issue a writ of certiorari under 
Article 226 of the Constitution to quash an order of a Tribunal on the ground that 
there is an apparent error of fact on the face of the record, however, gross it may 
be, and that, in the instant case, if there was an error, it was only one of fact; (2) 
this Court has held that directions given under section 43 of the Motor Vehicles 
Act are only administrative in character and that an order made by a Tribunal in 
breach thereof docs not confer a right on a party affected and, therefore, the Appellate 
Tribunal’s order made in derogation of the said directions could not be a subject- 
matter of a writ. 

The argument of Mr. Viswanatha Sastri, learned Counsel for the first res- 
pondent, may be summarized thus : 

The petitioner (appellant herein) has a fundamental right to carry on business 
in transport. The Motor Vehicles Act is a law imposing reasonable restrictions 
in public interest on such right. The Appellate Tribunal can decide, on the material 
placed before it, whether public interest would be better served if the permit was 
given to the appellant or tlie first respondent within the meaning of section 47 of 
the said Act. The Government, in exercise of its powers under section 43 of the 
said Act, gave administrative directions embodying some principles for enabling 
the Tribunal to come to a conclusion on the said point. The Tribunal had jurisdic- 
tion to decide the said question on the basis of the principles so laid down or de hors 
them. la cither view, it only decides the said question. The first respondent 
raised before the Tribunal that public interest tvould be better served if a permit 
was issued to it as it had a well-equipped branch office at Mannargudi. The said 
question was relevant in an inquiry under section 47 of the said Act, whether the 
Tribimal followed the instructions given by the Government or ignored them. In 
coming to a conclusion on the said question, the Tribunal made a clear error of law 
inairiiuch as it held that in the case of the first' 'respondent, as it had a branch at 
Kumbakonam, its other branch at ' Marinar^di’ should be ignored. This, the 
learned' Counsel contends, is an error apparent on the face of the record. He further 
contends that tlib scope of an inquiry under Article 226 is wide and that it enables 
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tlie Court to issue an appropriate direction even in a case of an error of fact appa- 
rent on the face of the record. 

It is not necessary to express our opinion on the wider question in regard to 
the scope and amplitude of Article 226 of the Constitution, namely, whctlicr the 
jurisdiction of the High Court under the said Article to quash the orders of Admi- 
nistrative Tribunals is confined only to circumstances under which the High Court 
of England can issue a writ of certiorari or is much wider than the said power, for 
this appeal can satisfactorily and effectively be disposed of witliin the narrow limits 
of tire ambit of the English Court’s jurisdiction to issue a writ of certiorari as under- 
stood by this Court. If it was necessary to tackle the larger question, we would 
have referred the matter to a Bench of 5 Judges as it involved a substantial question 
of law as to the interpretation of the Constitution ; and tmder Article 145 thereof 
such a question can be heard only by a Bench of at least 5 Judges. In the circum- 
stances a reference to the decisions of this Court cited at the Bar, which are alleged 
to have expressed confficting views thereon, is not called for. We shall, therefore, 
confine ourselves to tl\e narrow question. 

Adverting to the scope of a writ of certiorari in Common Law, this Court, in 
Hari Vishnu Kamalh v. Syed Ahmed Jshaque\ laid down the following propositions : — 

(1) Cirfioran will be issued for correcting errors of jurisdiction, as when an inferior Court or 
Tribunal acts without jurisdiction or in excess Of it, or fails to exercise it. 

(2) Certiorari will also be issued when the Court or Tribunal acts illegally in the exercise cf it 
undoubted jurisdiction, as when it decides without giving an opportunity to the parties to be heard, or 
violates the principles of natural justice. 

(3) The Court issuing a writ of certiorari acts in exercise of a supervisory and not appellate juris- 
diction. One consegucnce of tliis is that the Court svill not review findings of fact reached by the 
inferior Court or Tribunal, even if they be erroneous. 

(4) An error in the decision or determination itself may also be amenable to a svrit of certiorari 
but it must be a manifest error apparent on the face of the proceedings, e.g., when it is based on clear 
ignorance or disregard of the provisions of law. 

This view was followed in Nagendra J^ath Bora, v. The Commissioner, Hills Division 
and Appeals, Assam^, Satyanarayan v. Mallikarjun^, Shri Ambica Mills Co. v. S.B. BhutV 
and in Provincial Transport Services v. State Industrial Court, Nagpur^. But the more 
difficult question is, ^vhat Is the precise meaning of the expression “ manifest error 
apparent on the face of the proceedings”? Venkatarama Ayyar, J., attempted to 
define the said axpression in Hari Vishnu Kamath’s case^ thus : 

“ Mr, Patliak for the 1st respondent contended on the strength of certain observations cf Chagln, 
C.J., in Baluk K. Vyas v. Surat Municipality ' that no error could be said to be apparent on the face cf the 
record if it was not self-evident, and if it required an examination or argument to establish it. This 
test might afford a satisfactory basis for decision in the majority of cases. But there must be eases in 
which even this test might break down, because judicial opim'ons also differ,- and an error that might be 
considered by one Judge as self-evident might not be so considered by another. The fact is that what 
is an error apparent on the lace of the record cannot be defined precisely or exhaustively, there being 
an element of indefiniteness inlierent in its very nature, and it must be left to be determined judicially 
on the facts of each case. ” 

It would be seen from the said remarks that the learned Judge could not lay down an 
objective test, for the concept necessarily involves a subjective element. Sinha, J. 
as he then was, speaking for the Court in Pfagendra Nath Bora's case^, attempted to 
elucidate the point further and proceeded to observe at pages 1269-70 tlius : 

“ It is clear from an examination of the authorities of this Court as also of the Courts in England, 
that one of the grounds on which the jurisdiction of the High Court on certiorari may be invoked , is an 
error of law apparent on the face of the record and every error either of law or fact, which can be correc- 
ted by a superior Court, in exercise of its statutory powers as a Court of appeal or revision." 

This decision assumes that tire scope of a writ in the nature of certiorari or an order 
or direction to set aside the order of an inferior tribunal under Article 226 of the 
Constitution is the same as that of a Common Law writ of certiorari in England : we 
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do not express any opinion on this in this case. - This decision practically accepts 
the opinion expressed by this Court in Hari Vishnukamaik's casc'‘-J The only addition 
it introduces is the antithesis it made between “ error of law and error of fact ” 
and “ error of law apparent on the face of the record ”■ But the question still re- 
mains in each case whether an error is one of law or of fact and that falls to be deci- 
ded on the facts of each case. ' Das Gupta, J., makes yet another attempt to define 
the expression Avhen he says fin Satyamrayan v. Mallikarjun-, at page 141 tiius : 

“ An error which has to be established by a long-drawn process of reasoning on points where there 
may conceivably be two opinions can hardly be said to be an error apparent on the face of the record. 
As the above discussion of the rival contentions show tlie alleged error in the present case is far from 
self-evident and if it can be atablishcd, it has to be establislied, by lengthy and complicated argu- 
monts. ” 

Tlie learned Judge here lays dotvn the complex nature of the arguments as a test 
of an apparent error of law. This test also may break, for svhat is complex to one 
judicial mind may be clear and obvious to another ; it depends upon the equipment 
of a particular Judge. In the ultimate analysis the said concept is comprised of 
many imponderables : it is not capable of precise definition, as no objective criterion 
can be laid down, the apparent nature of the error, to a large extent, being depen- 
dent upon the subjective element. So too, in some cases the boundary between error 
of law and error of fact is rather thin. A tribunal may hold that 500 multiplied by 
10,000 is 5 lakhs (instead of 50 lakhs); another tribunal may hold that a particular 
claim is barred bylimilation by calculating the period of time from 1956 instead of 
1961 ; and a third tribunal may make an obvious error deciding a mixed question 
of fact and law. The question whether the said errors are errors of law or fact can- 
not be posited on a priori reasoning, but falls to be decided in each case. We do not, 
therefore, propose to define with any precision the concept of “ error of law 
apparent on the face of the record”; but it should be left, as it has always been 
done, to be decided in each case. 

The only question, therefore, is whether the State Transport Appellate Tri- 
bunal committed an error of law apparent on the face of the record. A look at the 
provisions of section 47 and section 43 of the Motor Vehicles Act, 1 939, as amended 
by tlie Madras Legislature, will facilitate the appreciation of -tlie problem. Under 
section 47 a Regional Transport Authority in considering an application for a stage 
carriage permit is enjoined to have regard, inter alia, to the interests of the public 
generally. Section 43-A, introdcued by the Madras Legislature by the Motor 
Vehicles (Madras Amendment) Act, 1948, says that the State Government may 
issue such orders and directions of a general character as it may consider necessary 
in respect of any matter relevant to road transport to the State Transport Authority 
or to a Regional Transport Authority and such Transport Authority shall give effect 
to all such orders nnd directions. It has been held by this Court in MJs. Raman & 
Raman, Ltd. v. The State of Madras^, that section 43-A conferred a power on the 
State Government to issue administrative directions, and that any direction issued 
thereunder was not a law regulating rights of parties. It was also pointed out that 
the order made and the directions issued under section 43-A of the Act cannot obvi- 
ously add to, or subtract from, the consideration prescribed under section 47 thereof 
on the basis of which the Tribunal is empowered to issue orlrefuse to issue a permit, 
as the case may be. It is, therefore, clear that any direction given under section 43-A 
for the purpose of considering conflicting claims for a permit by applicants can only 
be to enable the Regional Transport Authority to discharge its duties under section 47 
of tlie Act more , satisfactorily, efficiently and impartially. To put it differently, 
the directions so given cannot enlarge or restrict the jurisdiction of the said Tribunal 
or. Authority but only afford a reasonable guide for exercising the said jurisdiction. 
Concretely stated, an applicant in advancing his claim for a permit may place before 
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the Authority an important circumstance in his favour, namely, that he has a branch 
office on the route in respect whereof he seeks for a permit. He may contend that 
he has an office on the route, and that the interests of the public will be better served, 
as the necessary amenities or help to meet any eventuality • in the course of a 
trip will be within his easy reach. The Government also under section 43-A may 
issue instructions to the Regional Transport Authority that the existence of an office 
of a particular applicant on the route would be in the interests of the public and, 
therefore, the said applicant should be given a preferential treatment if other things 
are equal. The issue of such an instruction only emphasizos a relevant fact which 
an Authority has to take into consideration even if such an instruction was not given. 
But ifthe Authority under a manifest error of law ignores the said relevant considera- 
tion, it not only disobeys the administrative directions given by the Government, 
but also transgresses the provisions of section 47 of the Act. The disobedience of the 
instructions which arc administrative in nature may not afford a cause of action to 
an aggrieved party, but the transgression of tlic statutory law certainly does. What 
is the position in the present case? 

The Government issued G.O. No. 1298 (Home), dated 28th April, 1956, 
introducing a marking system for assessing the merits of applicants for stage carriage 
permits. Column 3 reads thus : 

“ Location cf residence or place of business of the applicant on the route or at the terminal : This 
qualification not only is in favour of local enterprise hut also secures that the oumcr will pay prompt and 
requent attention to the service entrusted to him. One mark may be assigned to-this qualification 

Under tliis instruction the location of the residence or the place of business is consi- 
dered to be in the interests of the public, for whose benefit the service is entrusted 
to a permit-holder. The first respondent contended before the Regional Transport 
Authority that he had branch offices at Tanjore and Mannargudi and therefore that 
fact should be taken into consideration and a mark should be given to him thereunder. 
The Regional Transport Authority gave one mark to the appellant and also one 
mark to the first respondent under that column. But the Appellate Tribunal 
refused to give any mark under that column to the first respondent for the following 
reasons ; 

" On behalf of the other appellants and the Respondent it is contended that appellant No. 1 (1st 
respondent before the Supreme Court) is a Private Ltd. Company having its registered office at Madras, 
that their offices at Kumhakonam is only a branch office, that the offices if any at Tanjore or at Mannar- 
gudi cannot be treated as branch offices, and that, as such they arc not entitled to any mark in column 
3 of the mark list. This contention is a valid one. ” 

In regard to the Tanjore office the said Appellate Tribunal has given an additional 
reason by holding on the facts that it was not an office at all. We can, therefore, 
ignore the Tanjore office for the purpose of this appeal. So far as the Mannargudi 
office is concerned, the decision of the Appellate Tribunal was based upon an 
obvious error. It took the view that if a company had a branch office at one particular 
place, it could riot have in law any oilier branch office though it had one in fact. 
IVliatevcr conflict there may be, on which we do not express any opinion, in a tax 
law or the company law, in the contest of the marking system and the evaluation of 
an amenity in the interest of the public, it is obviously an untenable proposition to 
hold that even if a company has a well-equipped office on a route in respect of which 
a permit is applied for, it shall be ignored if the company has some other branch 
somewhere unconnected with that route. That was what the Appellate Tribunal 
held and in our view it is an error apparent on the face of the record. On tliat erro- 
neous view, tlic Appellate Tribunal did not decide the relevant question raised, 
namely, whether the respondent has any such office at Mannargudi. Both Rama- 
chandra Iyer, J., at the first instance, and Anantanarayanan and Venkatadri, JJ., 
in appeal, rightly pointed out this error. As this is an error apparent on the face 
of the record, they quashed the order of the Appellate Tribunal and left the ques- 
tion open for decision by it. In our view, the conclusion arrived at by tlie High 
Court is correct. 

It remains only to notice the decisions on which strong reliance is placed, by 
learned Counsel for the appellant in support of his contention. 
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In Messrs. Raman & Raman, Ltd. v. The State of Madras'^, the relevant facts 
Were: the appellant and the 4th respondent therein, along with others, were appli- 
cants for a stage carriage, permit; The Regiohal Transport Authority granted tlic 
permit to the appellant on the basis of instructions issued by the State Government 
under section 43-A of the Motor Vehicles Act; on appeal, the Central Road Traffic 
Board set aside that order on the footing of fresh instructions issued by the Govern- 
ment ; and a Division Bench of the Madras High Court dismissed the writ petition 
filed by the appellant. It was, inter alia, contended before this Court that the 
instructions given under section 43-A beinglaw regulating rights of parties, tlie Appel- 
late Authority could not ignore that law and set aside the order of the Regional 
Transport Authority on the basis of subsequent instructions.' The contention was 
rejected on the ground that instructions under section 43-A were not law, blit were 
only administrative directions and that the fact that the Appellate Tribunal ignored 
them would not affect its jurisdiction if it had come to a decision having regard 
to the considerations laid down in section 47 of the Act. The question before the 
Tribunal was whether a small unit or a large one would be viable or would be in the 
interest of the public. There was scope for taking different views on the question, 
and the Appellate Tribunal, contrary to the earlier directions, came to the conclusion 
that smaller units would be more in the interest of the public than larger ones. 
This judgment, therefore, is an authority only for the position that a Tribunal in 
issuing or refusing to issue a permit to an applicant would be acting within its juris- 
diction notwithstanding the fact that it ignored the administrative directions given 
by the Government under section 43-A of the Act, provided it had come to a decision 
on the relevant considerations laid down in section 47 of the Act. 

In Abdulla Rowther v. The State Transport Appellate Tribunal, Madras^, the 
Regional Transport Authority issued a permit each to the appellant therein and to 
one Gopalan Nair. On appeal, the Appellate Tribunal set aside that order and 
gave the permits to respondents 3 and 4. Both the Regional Transport Authority and 
the Appellate Tribunal considered the applications on the basis of G.O. No. 1298 
issued by the Government of Madras on 28th April, 1956. The Regional Trans- 
port Authority gave 4 marks each to the appellant and Gopalan Nair under Col. i , 
which dealt with the building strength to viable units, and refused to give any marks 
to respondents 3 and 4 under the said column on the ground that they were fleet 
owners ; with the result that tlie appellant and Gopalan Nair secured more marks 
than respondents 3 and 4 and were, therefore, given the permits. But the Appel- 
late Tribunal held that the appellant and Gopalan Nair were not entitled to claim 
the benefit of the marks under Col. i as they had secured less marks than respondents 
3 and 4 under Cols. 3 to 5 for they held, on a fair construction of the said G.O., 
that it was only when the marks obtained by applicants under Cols. 2 to 5 were 
equal, recourse could be had to Col. i. On that basis, the Appellate Tribunal 
quashed the order of the Regional Transport Authority and gave the permits to 
respondents 3 and 4. The appellant challenged the said order by an application 
under Article 226 of the Constitution for a writ of rcriiorari in the High Court of 
Madras, Rajagopalan, J., dismissed the application on two grounds, namely, (i) 
that the construction of the G.O. was not shown to be wrong, and (2) that even if 
the G.O. tvas misconstrued, it tvould not justify the issue of a writ oi certiorari, as the 
said G.O. embodied only administrative directions. Tltc Letters Patent appeal 
filed against the said order was dismissed. The appeal filed to this Court was also 
dismissed. This Court followed the decision in Messrs. Raman & Raman, Ltd. v. 
The State of Madras'^, and held that the instructions given under section 43-A of the 
Motor Vehicles Act were only administrative directions and that, therefore, even 
if tlie rule as to the assignment of marks was infringed, it was not an error of law at 
all. This decision only follows the earlier decision and lays down that instreutioris 
given under section 43-A of the Motor Vehicles Act are anly administrative directions 
and that a wrong construction of the said instructions would not enable the party 
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affected to apply for a writ of certiorari. The instnictions laid down a method of 
evaluations of the respective claims vh-a-vis the considerations laid dotvn in sec- 
tion 47 of the Act. The Regional Transport Authority andhhe Appellate Tribunal ^ 
have borne in mind the said considerations in deciding upon the rival claims, tliough 
they may have wrongly interpreted one of the instructions. It may be pointed 
out that in that case the interpretation put upon the instructions was a correct one, 
though this Court proceeded on the assumption also that they might have been 
womgly interpreted. But the decision cannot obviously be an authority for the 
position that on a wrong interpretation of the administrative directions or de hors 
the said directions, a Tribunal can ignore the relevant considerations laid down in 
section 47 of the Act or on the basis of an error of law apparent on the record 
wrongly refuse to decide on any of such considerations. 

To tlic same effect is the decision of this Court in Ayyasivami Gounder v. Mjs. 
Soudambigai Motor Serviced There, the Regional Transport Authority followed 
the marking system as laid down by the Government of Madras and gave to the 
appellant (therein) 5 marks and to the respondent 6 marks. Though the respon- 
dent got 6 marks, he was not given the permit, as in the view of the said Authority 
he was guilty of misconduct. As between the other applicants, the appellant having 
secured the highest number of marks, he was given a permit. But on appeal the 
Appellate Tribunal re-allotted the marks and under the re-allotment the appellant 
got the highest number of marks; and because of that fact and also for the reason 
that he was a small operator of two buses, who should be given an opportunity 
to build up a viable unit as quickly as possible, he was given the permit by the 
Appellate Tribunal upholding the order of the Regional Transport Authority. 
One of the questions raised there was whether the appellant was entitled to marks 
under Col. 2 for repair and maintenance facilities at Dharapuram — the Appellate 
Tribunal found that he had such facilities. The appellant filed a writ in the High 
Court and the learned single Judge thought that some mistakes had been committed 
by the Appellate Tribunal in the allotment of marks and that it acted in contraven- 
tion of the directions givcn.by the Government under the said G.O., but dismissed 
the petition on the ground that, as the said instructions arc only executive directions, 
tlieir contravention did not confer any right on the parties before the Tribunal. 
On Letters Patent Appeal a Division Bench of that Court set aside that order on 
the ground that the Appellate Tribunal had taken into consideration the following 
two irrelevant considerations : (i) tlic appellant’s claim should suffer because of 
the punishment for his past misconduct, and (ii) tlie tliird respondent being a small 
operator, he would be entitled to better consideration than the appellant who was 
a monopolist. On appeal, this Court followed the decision in M[s. Raman & 
Raman, Lid, The State of Madras^ and Abdullah Rowlhcrv. The State Transport Appellate 
Tribunal^ and held that under the said G.O. the Government issued only adminis- 
trative directions and tliat tlic failure of the Transport Authorities to follow them 
would not entitle the respondents to a writ. As regards the two reasons given by 
the High Court, this Court came to the conclusion that they were not irrelevant 
considerations, but were considerations germane in the matter of issue of permits. 
In the result this Court allowed the appeal. This decision accepts two propositions, 
namely, (i) misconstruction or even disregard of the instructions, given by the 
Government does not confer a right upon an aggrieved party to file a writ, for the 
said instructions arc only administrative directions and (2) the decision implies 
that if the Tribunal decides on irrelevant considerations, the Court can issue a writ. 
But in that case it came to the conclusion that no such irrelevant considerations 
weighed with the Tribunal. 

The last of tlie cases relied upon is that in Sanluira Ayyer v. Karayanaswami 
J/aidu*. There too, the Regional Transport Authority and the State Transport 
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Appellate Tribunal considered tlie applications for the ^ant of a permit for a 
new route on the basis of the administrative directions given by the State Govern- 
ment. The Regional Transport Authority gave the appellant 3 marks on tlic basis 
that he was a small operator; but the Appellate Tribunal came to the conclusion 
that he was not entided to any marks, as a small operator. A single Judge of tire 
High Court set aside the order of the Appellate Tribunal- on the ground that it 
misconstrued the directions contained in the Government Order relating to small 
operators. But a Division Bench of that Court in Letters Patent appeal held, 
relying upon the earlier decision' of this Court; that the said directions were only 
administrative in nature and that they did not confer any legal rights and in that 
view allowed the appeal. This Court again following the earlier decisions dis- 
missed the appeal holding that by construing the administrative directions the 
Tribunal did not take irrelevant considerations or refused to take relevant consi- 
derations in the matter of issue of permits. It is always a controvcraial question 
whether the issue of a permit to a small operator or to a big operator would be in 
the interest of the public and a Tribunal is certainly entitled to take cither view. 


It will be seen from the aforesaid decisions that this Court only laid down that 
the instructions given under section 43-A of the Motor Vehicles Act were only 
administrative directions and that the infringement of those instructions by the 
Tribunal did not confer any right on a party to apply to a High Court for a writ 
under Article 226 of the Constitution. In all those cases the Tribunal cither ignored 
the instructions or misconstrued them, but nonthcless decided the question of issue 
of permits on considerations relevant under section 47 of the Act. They arc not 
authorities on the question whether a writ of cerltoTari would lie, where a Tribunal 
had on an obviously wrong view of law refused to decide or wrongly decided on a 
consideration relevant under section 47 of the Act, whether or not it was covered 
by the instructions given under section 43-A. For if on the basis of such an error 
of law, it refuses to decide a relevant question, the fact that the Government also 
issued instructions to the Tribunal to apply some objective standards in deciding 
such a question docs not make the said question anythcless a relevant considera- 
tion under section 47 of the Act. 

That is the position in the present case. As we have already indicated, on 
the basis of an error manifest on the record, namely, that a company cannot have a 
branch office on the route in question, if it has another branch elsewhere, it refused 
to take into consideration a relevant fact, namely, whether the respondent has 
an office on the said route. The High Court, therefore, was right in quashing the 
order of the Appellate Tribunal and giving an opportunity to the Tribunal to decide 
that question on merits. 

In the result, the appeal fails and is dismissed with costs. 

R.L.B. Appeals dismissed. 

THE SuSpREME COURT OF INDIA. 


(Criminal Appellate Jurisdiction) . 

Present : — S. J. Imam, K. Subba Rao, Raghubar Dayae, and J. R. 
Mudholkar, JJ. 

Abdul Aziz . . Appellant* : 

V, 


The State of Maharashtra . . Respondent. 

Ev/of/r (ConfroZ) Act, (XVIII of mi), lection 5~0fe:tce under— Imports {Control) Order, 
ISSS— ComjJ<(«irv of the Itcemmg authority to impose condition that the goods imported be not sotd—Liabiiity of the 
Cnatmian of Alanufacturers Co-operative Association for the offence* 


The power conferred under section 3 (1) of the Imports and Exports (Control) Act, 1947, is not 
r^tneted merely to prohibiting or mtricting imports at the point of entry but extends also to controlling 
the subsequent disposal of the goods imported. If the licensing authority has no such power, its control 


* Criminal Appeal No. 168 of 1961. 7th February, 1963. 
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over the impoit cannot be effective. If it cannot control their utilisation for that purpose, the imported 
goods after import can be diverted to different uses, defeating thereby the very purpose for which the 
import was allowed and power had been conferred on the Central Government to control imports. 
The provision in clause 5 of the Imports (Control) Order, 1955 empowering the liceisini; authority 
to attach a condition to the effect that the goods covered by the license shal 1 not be disposed of except in 
the manner prescribed by the Licensing Authority is a valid provision which comes within the jtowers 
conferred by section 3 of the Act on the Central Government. 

The contravention of any condition of a license amounts to tlie contravention of the provisions o^^ 
sub-clause (4) of clause S of the Order and consequently to the contravention of the order made under 
the Act. It follows that if the Co-operative Association, thelicensce docs not comply with the conditions 
of the license it contravenes the order made under the Act, and makes itself liable to punishment under 
section 5 of the Act. , 

Tlie appellant (Chairman of the Co-operative Association) intentionally aided the Association 
the licensee in committing the offence under section 5 of the Act and thus abetted the contravention 
of tire condition of the license and therefore was guilty of the offence imdei section 5 of the Act. 

Appeal by Special Leave from the Judgment and Order, dated the 
3rd August, 1961, of the Bombay High Court in Criminal Appeal No. 99 of 1961. 

Shaukat Husain and P. C. Agarwala, Advocates, for Appellant. 

C. K. Daphtary, Solicitor-General of India and D.R. Prem, Senior Advocate, 
{R. N. Sachlhey, Advocate, vvith them), for Respondent. 

The Judgment of the Court was delivered by 

Raghubar Dayal, J . — ^This appeal, by Special Leave, is against the order of the 
High (Ilourt of Bombay allowing the State appeal and convicting the appellant 
of the offence under section 5 of the Imports and Exports (Control) Act, 1947, 
hereinafter called the Act, for having contravened the Imports (Control) Order, 
1955, Iicrcinafter called the Order and sentencing him to three months’ rigorous 
imprisonment and a fine of Rs. 2,000. 

The appellant was the Chairman of the Malcgaon Powcrioom Sadi Manufac- 
turer’s Co-operative Association, Ltd., Iicrcinafter called the Association. There 
were six other members of the Association. All the members were powerloom 
weavers. The appellant, as Chairman of the Association, applied for and obtained 
the licence, dated and January, 1956, for the import of certain quantity of art silk 
yarn by the Association. The licence was issued subject to the condition that the 
goods would be utilised only for consumption as raw material or accessories in 
the licence-holders’ factory and that no portion thereof would be sold to any party. 
The Association could not arrange for the necessary finances and therefore had 
the goods imported through IVardcn & Co., who financed the transaction. Part 
of the goods received was utilised in accordance with the condition of the licence, 
the rest was however sold by the said Warden & Co., as a result of the correspon- 
dence ending by a letter dated 1 3th November, 1956, from the appellant as Clhairman 
of the Association to Warden & Co. The relevant portion of this letter is; 

" In this connection we have to inform you that as the jirice of art silk yarn has fallen greatly it 
is not possible for our Association to take delivery of the balance, goods. As such, you arc therefore 
requested to dispose of the balance goods lying sviih you in such manner that our Association suffers 
no loss whatsoever, but »,ets a net profit of at least 4 per cent on these goods. ” 

After the disposal of the goods Warden & Co. did pay to the Association a sum 
of Rs. 5,040 by way of profits of the Association. 

The appellant and the other members of the Association tvere prosecuted for 
committing the offence under section 5 of the Act. They were acquitted by the 
trial Court. The State appealed against the acquittal of the appellant alone. Tltc 
appeal was allowed, with the result that tltc appellant was convicted of the offence 
under section 5 of the Act. He has come up in appeal. 

The various contentions raised for the appellant a.te; 

(i) The Act was intended for the purpose of prohibiting or controlling imports 
and exports which, according to section 2 thereof, meant respectively bringing goods 
into and taking out of India by sea, land or air, and therefore any provision in the 
Order providing for the issue of a licence to import goods subject to the condition 
SCI— 17 
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that the goods covered by the licence be not disposed of except in the manner pres- 
cribed by the licensing autliority could not be vtdidly made in the exercise of the 
powers conferred on the Central Government under section 3 of the Act, as such a 
condition deals ^vith the conduct of the licensee subsequent to the import of the 
goods, (ii) The Order does hot provide for tlie imposition of the condition in the 
licence that the licensee is not to sell the imported goods, (iii) The contravention 
of any condition of the licence does not amount to a contravention of the provisions 
of the Act or an Order made thereunder and therefore is not punishable under 
section 5 of tlie Act. (iv) The Association was the licensee and therefore any 
contravention of the condition of the licence would be committed by the Associa- 
‘ tion and not by its Chairman and consequently it would be the Association which 
should have been tried for the alleged offence under section 5 of the Act and not the 
Chairman, (v) The possession of the goods had not passed to the Association and 
therefore the Association could not be guilty of the offence, (vi) The appellant 
has no mens rca to commit the offence and therefore could not be guilty of the offence, 
(vii) Lastly, the sentence is severe. 

The relevant provisions of the Act and the Order to which reference is necessary 
may now be quoted. The Preamble of the Act reads : 

“ An act to continue for a limited peiiod powers to prohibit or control imports and exports. 

Whereas it is expedient to continue for a limited period , powers to proliibit, restrict or otherwise 
control imports and exports. ” 

Section 2 says that in the Act, ‘ import ’ and ‘ e.xport ’ means respectively bringing 
into and taking out of India by sea, land or air. Section 3 empowers the Central 
Government, by order published in the Official Gazette, to make provisions for 
prohibiting, restricting or otherwise controlling, in all cases or in specified classes 
of cases, and subject to such exceptions if any, as may be made by or under the 
order, the import and export of goods of any specified description. Section 5, 
the penalty section, provided, at the relevant time, that if any person contravened 
or attempted to contravene or abetted a contravention of any order made or deemed 
to have been made under the Act, he would be punishable with imprisonment 
for a term which may extend to one year, or with fine or with both. The section 
was amended in i g6o and as a result of the amendment the contravening of any 
condition of the licence granted under the Order, was' also made punishable. The 
amended provision, however, is not applicable to the present case. 

Clause 5 of the Order deals with the conditions of licence. Its relevant 
provisions read : 

“ (1) Tlie licensing authority issuing a licence under this Order may issue the same subject to 
one or more of the conditions stated below : 

(1) that the goods covered by the licence shall not be disposed of e.xcept in the mannei pres- 
cribed by the licensing authority, or otherwise dealt with, without the sviitteu permission of the licen- 
ring authority or any person duly authorised by it ; 

* » • • • _ 

(2) A licence granted under this Order may contain such other conditions, not inconsistent with 
the Act or this Order, as the licensing authority may deem fit. 

• • * • • ' 

(4) The licensee shall comply with all conditions imposed or deemed to be imposed under this 
clause. ” 

In support of the contention that the power conferred on the Central Govern- 
ment for making provisions for prohibiting, restricting or otherwise controlling 
import of goods can be exercised only with respect to the actual entry of the goods 
into the territory of India and not with respect to the control of the imported goods 
subsequent to their being brought into the territory, reference was made to the 
case reported as The State of Bombay v. FM. Balsara^. That case dealt witlt a differ- 
ent matter. It related to the powers under the Bombay Prohibition Act, 1949. 


1, (1?51),S.C.J. 478 ; (1951) 2 M.L.J. 141 ; (1951) S.C.R.682, 
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The contention was that the Provincial Legislature could not make a law regard- 
ing production, manufacture, possession, transport, purchase and sale of intoxicat- 
mg liquor in the exercise of the powers under Entry 31 of List, II, Seventh Sclicdulc 
to the Government of India Act, 1935, as the word ‘ import’ used in Entry ig of 
List I of the same Schedule did not end with mere landing of the goods on the 
shore or their arrival in the customs house but did imply that the imported goods 
must reach the hands of the importer and he should be able to possess them. It 
was argued that the imputed Act dealt with import of goods and therefore en- 
croached upon the legislative powers of tlie Central Legislature. It was in this 
context and in view of the principles applicable to the construing of the provisions 
laying down the legislative limits of different Legislatures that it was said at page 

799: 

“ Under the provisions of the Government of India Act, a limited meaning must be given to the 
word “import” in Entry 19 of List I in order to give effect to the very jiencral words used in I^trv 31 
of List II ”. 

This observation cannot be applicable to the interpretation of the content of the 
words ‘ import ’ and ‘ cxpo'l't ’ in the Act in the present case. 

In Glass Chalons Importers & Users’ Association v. Union of India''-, it was contended 
tliat section 3 of the Act, in so far as it permitted the Central Government to make 
the order contemplated by sub-clause (A) of clause 6 of the Order which provides 
for the refusal to grant a licence if the licensing authority decided to canalize im- 
porls and the distribution thereof through special or specialized agencies or chan- 
nels, was invalid. The contention was repelled, it being held that such a restriction 
on the right to carry on trade and to acquire property was not unreasonable. The 
point urged before us was not argued in that case, but the case dealt with the pro- 
vision in the Order relating to the distribution of the imported goods through selected 
agencies, a stage subsequent to the actual import of goods and the Court held that 
provision good.v 

In Daya v. Joint Chief Controller of Imports & Exports^, it was held that the 
provision contained in clause 6 (A) of the Order, empowering the Chief Controller 
of Imports and Exports to refuse a licence if the licensing authority had decided 
to canalize imports and distribution thereof through a special channel or agency, 
could be made in the exercise of the power conferred on the Central Government 
under section 3 of the Act. 

It is clear therefore that the power conferred under section 3 (i) of the Act is 
not restricted merely to prohibiting or restricting imports at the point of entry 
but extends also to controlling the subsequent disposal of the goods imported. It 
is for tlic appropriate authority and not for the Courts to consider the policy, which 
must depend on diverse considerations, to be adopted in regard to the control of 
import of goods. The import of goods can be controlled in several ways. If 
it is desired that goods of a particular kind should not enter the county at all, 
the import of those goods can be totally prohibited. In case total prohibition is 
not desired, the goods could be allowed to come into the country in limited quan- 
tities. That would necessitate empowering persons to import under licences cer- 
tain fixed quantities of the goods. The quantity of goods to be imported tvHl 
have to be determined on consideration of the necessity for having those goods in 
the country and that again, -would depend on the use to be made of those goods. 
It follows therefore that the persons licensed to import goods up to a certain quantity 
should be amenable to the orders of the licensing authority with respect to the way 
in which those goods are to be utilised. If the licensing authority has no such porver, 
its control over the import cannot be effective. It may have considered it necessary 
to have goods imported for a particular purpose. If it cannot control their utilisa- 
tion for that purpose, the imported goods, after import, can be diverted to different 
uses, defeating thereby the very purpose for whicli the import was allowed and power 


1. (1962) 2 S.C.J.213 : (1962) 1 S.C.R. 862. 

2, (1963) 1 S.C.J. 632 : A.I.R. 1962 S.G. 


1796, 
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had been conferred on the Central Government to control imports. It is therefore 
not possible to restrict the. scope of the provision about the conti'ol of import to 
the stage of importing of the goods at the frontiers of the country. Their content 
is much wider and extends to every stage at which the Government feels it necessary 
to see tliat the imported goods are properly utilised for the purpose for which their 
import was considered necessary in the interests of the country. 

We are therefore of opinion that the provision in clause 5 of the Order em* 
powering tlie licensing authority to attach a condition to the effect that the goods 
covered by the licence shall not be disposed of except in the manner prescribed by 
the licensing authority is a valid provision which comes within the powers conferred 
by section 3 of the Act on the Central Government. 

In support of the second contention that the Order docs not provide for im- 
posing the condition that the imported goods be not sold, reliance is placed on the 
decision in Easl India Commercial Co. v. Collector of Customs^. In that case, a condition 
was imposed in the licence prohibiting the importer from selling the imported goods. 
Sub-clause (i) of clause (a) of Notification No. 2/ITC/48 dated .6th March, 1948 
provided for imposing a condition in the licence to the effect that the importer 
shall not dispose of or otherwise deal with the goods without the written permission 
of the licensing authority or any person duly authorised. Sub-clause (v) of clause 
{a) of the Notification provided : 

“ that such other conditions may be imposed which the licensing autliority considers to be 
expedient from the administrative point of vietv and which are not inconsistent with the provisions of 
the said Act. 

TJie actual condition imposed, however, did not fall under sub-clause (i) of clause 
(a) and was sought to be supported by relying on sub-clause (v) . This Court held 
that under that clause a licensing authority was competent to impose only such 
conditions as may be expedient from the administrative point of view. This Court 
further held that prohibiting an importer from disposing of the goods imported 
affects the rights of that person and therefore such a condition cannot be prescribed 
in the licence in the absence of a rule permitting that to be done. In the case before 
us, the licence has been issued under the Order of 1955. The language of sub- 
clause (2) of clause 5 of that Order is wide and permits the imposition of a condi- 
tion which was outside sub-clause (v) of clause (a) of the Order of 1948. Sub-clause 
(4) of clause 5 further makes it obligatory upon the licensee to comply with all 
the conditions imposed or deemed to be imposed under clause 5. We therefore 
do not agree with the second contention and hold that the licensing authority is 
competent under the Order to impose the condition that the imported goods be 
not sold to any person and thus to affect the ordinary rights of the importer. 

The third contention too has no force. Sub-clause (4) of clause 5 provides 
that the licensee shall comply with all conditions imposed or deemed to be imposed 
under that clause. The contravention of any condition of a licence thus amounts 
to the contravention of the provisions of sub-clause (4) of clause 5 of the Order, 
and consequently to the contravention of the order made under the Act. It follows 
that if the Association, the licensee, docs not comply with the conditions of the 
licence about the use of the goods to be imported, it contravenes the order made 
under the Act and makes itself liable to punishment under section 5 of the Act. 

The cases reported as C.T.A. Pillai v, H.P. Lohia^ and East India Commercial Co. v. 
Collector of Customs'^, holding that the infringement of a condition in the licence not 
to sell goods imported to third parties is not an infringement of the Order, are not 
of help as they deal with the contravention of the conditions of the licence granted 
under orders dated 1st July, 1943 and 6th March, 1948 which did not contain a 
provision comparable with the provisions of sub-clause (4) of clause 5 of the 
Order of 1955. 

^Vc accept the fourdi contention that it is the Association, the licensee, which 
alone could contravene the condition of the licence and thus contravene the Order, 


I. (1963) 3 S.C.R. 338 : A.I.R. 1962 S.C. 2. A.I.R. 1957 Cal. 83. 
1893. 
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but do not agree with the fifth contention that it could not be guilty of the offence 
as it had not got actual possession of the imported goods. For contravening the 
condition of the licence, actual possession of the imported goods is not necessary. 
Further, the possession of Warden & Co., would be possession of the Association, 
as the former \vas its agent to import the goods. 

Re ; die sixth point that the appellant had no intention to commit die offence, 
die finding of the High Court is against the appellant. The High Court rightly 
held him guilty of the offence under section 5 of the Act on a finding that he inten- 
tionally aided the Association, the licensee, in committing the offence under section 5 
of the Act, and thus abetted the contravention of the offence by the Association. 
The appellant, as Chairman, authorised Warden & Co., to dispose of the goods 
which the Association did not want to utilise on account of the decline in price. 
He thus aided intentionally the Association in disposing of the goods through War- 
den & Co., and therefore abetted the contravention of the condition of the licence 
to the effect that the goods imported would be utilised by the licensee alone and 
would not be sold to any other party. 

We do not consider that the sentence is severe in the circumstances of the case 
which indicate that from the very beginning the appellant, as Chairman of the 
Association, knew that the Association would not be able to utilise all tlie yarn 
to be imported under the licence applied for. The fact that Warden & Co., did 
pay over Rs. 5,000 to the Association indicates that the goods did fetch a price higher 
than the price paid for their importation. The case appears to be a deliberate 
case of securing import licence with a view to misapply the goods imported. 

We, tliereforc, dismiss the appeal. 

K.L.B. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, K. N. Wanchoo, M. Hidayatullah, 
K.C. Das Gupta and J.G. Shah, JJ. 

S. N. Ranade . . Appellant* 

a. 

The Union of India and another . . Respondents. 

Grant — Sanad — Construction— Grant of right in water — Exclusion of running water — Grant of bed of river — 
dfot necessarily includes title to flowing water. 

The Sanad refers to the rights in \N’ater, trees, grasss, wood, stones and hidden treasures. It is 
well settled that the word “ water (jal)” refers tosvaterin tanks or svells and docs not refer to the flow- 
ing water of the river. Indeed, if a grant of the river including its flowing water is intended to be made 
the Sanad would have definitely used the word ‘river (nodi)’ because it is well knotvn that when rivers, 
drains or culverts are intended to be gifted, the Sanads usually use the words “ nadi and nalla ”. There- 
fore, on a plain construction of the relevant words used in the Sanad, there can be no doubt that what 
is conveyed to the grantee by the Sanad is stationary or static water in the ponds or wells and not 
the flotving water of the river. 

The language of the Sanad precisely defines the nature of the water that is conve>ed and in doing 
so, by necessary implication, e-xcludes the flotving water of the river. 

The grant of the soil of the village including the bed of the river need not necessarily include the 
grant of the title to the flowing svater of the river. [An alternative case on the ground of hisrighlsas a 
riparian owner, svas not allowed to be, raised.] 

Appeal from tlie Judgement and Decree, dated the nth December, 1957 of the 
Bombay High Court in First Appeal No. 640 of 1953- 

G. S. Pathak, Senior Advocate, (JV. D. Karkhanis and B. Dulta, Advocates and 
J. B. Dadachdnji, 0 . C. Malhur and Ravinder farain, Advocates of M/s. J. B. Dada- 
chanji & Co., witli him), for Appellant. 


•CA. No. 212 of 196K 


8th February, 1963. 
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C.K. Daphlary, Solicitor-General of India and J^.S. Bindra, Senior Advocate, 
{R. H. Dhebar, Advocate for P.D: Menon, Advocate with them), for Respondents, 

The Judgment of tlie Court was delivered by , ‘ . . 

Gajendragadkar, J . — ^The short question which this appeal raises for our decision 
is whether the appellant Shankar Narain Ranade has established his title to the 
running water of the river Valdevi which runs through his Inam village Vadner. 
The said village had been' granted to the ancestors of the appellant by the Peshwa 
Government in 1773 A.D. This grant was continued by the British Government 
when the British Government came in power. The river Valdevi has' its origin 
in the hills of Trimbak and from those hills it flows to Vadner and then to Cheliedi 
where it joins the river Darna and thus loses its individuality. The total length 
of this river is about 25 miles, while its length within tire limits of Vadner village 
is about 2 miles and 2 furlongs. The Dama river after its conjunction with Valdevi 
proceeds towards Sangvi and there is merged with Godavari river. The appellant 
is one of the sharers in the Inam village of Vadner and he brought the present 
suit No. 12 of 1950 in the Court of the Civil Judge (Senior Division) at Nasik, 
claiming reliefs against the Union of India and the State of Bombay, respondents i 
and 2 respectively, on the basis of his title to the running water of the said river. 

It appears that in 1942, during tlie period of the II World-War, the Military 
Authorities constructed barracks and other residential quarters for the army 
personnel within and outside the limits of Vadner. They also built a dam across 
the river Valdevi within, 'the limits of Vadner and dug a well near the bank of 
the river. This well was fed with water carried by two channels drawn from the 
river. When the water reached the well, it was pumped from the well and duly 
stored in four reservoirs where it was filtered and then it was carried by means 
of pipes to the residential area occupied by the military personnel. 

The appellant then approached the Military Authorities and also the Govern- 
ment of Bombay and claimed compensation for the use of the water and the lands 
by the Military Authorities. Since his request for adequate compensation was not 
met, he filed the present suit on the 1 1 th March, 1 950, in a representative character 
under Order I, rule 8, Civil Procedure Code. In this suit, the appellant speaking for 
himself and for the other sharers in the Inam village of Vadner alleged that the 
Jagirdars of the village were full owners of the entire area of that village, including 
the land, the stream and the water flowing through the stream within the limits 
of the village. According to the plaint, the acts of diversion of water committed 
by the Military Authorities had deprived the appcllant'and tlie other Inamdars of 
their right to utilise that water for their own gains and thus, had caused injury 
and damage to them. As compensation for this damage, the appellant claimed 
Rs. 1,11,250 from the respondents. The appellant further made a claim for 
Rs. 750 as compensation for the use of his land by the Military Authorities. The 
diversion of water and the use of land continued from 1942 to 1949. Some other 
incidental reliefs were also claimed by the appellant. 

Respondent No. 2 contested the appellant’s claim. It urged that the Inam- 
dars were not the grantees of the soil, but were the grantees of the Royal share of the 
revenue only; and it was urged that in .any case, they had no ownership over the 
flowing water of the Valdevi river. Respondent No. i adopted the written state- 
ment of respondent No. 2 and filed the Purshis in that behalf. According to the, 
respondents, the river Valdevi had become a notified canal by virtue of a notifi- 
cation issued on the 17th February, 1913 under section 5 of the Bombay Irrigation 
Act, 1879, and in consequence, the Inamdars, had lost their rights, if any, in the 
waters of the said river and respondent No. 2 had the absolute right of the use of 
the said water. A plea of limitation was also made by both the Respondents: 

The learned trial Judge made findings in favour of the appellant on all the 
issu«. He held that the Inamdars were the grantees of the soil, that the river 
Valdevi and its flowing water belonged to them, that the notification on which 
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reliance was placed by the respondents was invalid, that the acts of tlie Military 
Authorities were unauthorised and that the appellant was consequently entitled 
to the compensation for the use, by the Military Authorities, of the water of the river 
and his lands and also for the loss of his income from the river bed. According 
to the trial Court, the appellant was entitled to this compensation only for two 
years before the date of the suit and the rest of his claim ^vas barred by time. 
Accordingly, it passed a decree in favour of tire appellant for an amount of 
Rs. 26,728-1-0 as compensation for the use of the water up to the 31st December, 
*■9493 directed that the compensation for the use of water for the period subsequent 
to 1st January, 1950 should be ascertained in execution proceedings, and 
awarded compensation at Rs. too per annum for the use of the land, and Rs. 50 
per annum for the loss of income from the river-bed during tlie period that the 
act of the Military Authorities continued. 

This decree was challenged both by the appellant and the respondents by 
sCross-appeab Nos. 634 of 1954 and 640 of 1953 respectively. The appellant claimed 
a larger amount of compensation, whereas, according to the respondents, no com- 
pensation was payable in respect of the alleged diversion of the running water of 
the river Valdevi. It appears that before the High Court, the respondents did not 
dispute the finding of the trial Court that the Inamdars were the grantees of the 
soil and conceded that the rights of the Inamdars such as they were to the waters 
of the river Valdevi had not been extinguished by the notification issued under the 
Bombay Irrigation Act. It was, however, urged that the Valdevi river being a 
notified canal, the Military Audiorities could have used its water by making appro- 
priate applications under sections 17 and 27 of the said Irrigation Act; but since 
there was no evidence to show that any such applications had been made, the said 
point did not survive. The main argument urged by the respondents in their 
appeal was that the appellant was not the owner of the running water of the stream 
and so, he had no right to claim any compensation for the alleged diversion of the 
said water, by the Military Authorities. The High Court has substantially accepted 
this contention. It has held that as owners of the lands in the village situated 
on both banks of the river the Inamdars were entitled to the use of the water of the 
river as riparian owners and svhat belonged to them was water which they took 
out from the river and appropriated to their use ; they were, however, not entitled 
to claim title over the flowing water of tlie river and so, the diversion of the flotving 
water of the river cannot sustain their claim for compensation. The decree passed 
by the trial Court in respect of compensation for the wrongful use of the lands was 
not challenged by the respondents. In the result, the High Court modified the 
decree passed by the tria 1 Court by setting aside that part of it which related to the 
compensation for theuseof the water of the Valdevi river by the Military Authorities 
and confirmed the rest of the directions issued by the decree. It is against this 
decree that the appellant has come to this Court with a certificate issued by the 
High Court; and the main point which has been urged before us by Mr. Pathak 
on behalf of the appellant is that the High Court was in error in rejecting the appel- 
lant’s claim that the Inamdars of the village were the owners of the running water 
of the river Valdevi during its course within tlie limits of the Inam village of Vadner 

In support of the appellant’s case, Mr. Pathak has urged that in construing 
the Sanad on which the appellant’s title is founded, it would be necessary to bear 
in mind two important considerations. The first consideration is that the flowing 
water of a river constitutes property which can belong to a citizen cither by grant 
or otherwise; and assistance is sought for this argument from tlie provisions of 
section 37 of the Bombay Land Revenue Code (Act V of 1879). Section 37 (t) 
provides, inter alia, that all public roads, lanes and paths which arc not the property 
of individuals, belong to the Crown, and amongst the items of property specified 
in this clause arc included rivers, streams, nallas, lakes, tanks and_ all canals and 
water-courses, and all standing and flowing water. The argument is that this sub- 
section postulates that the items of property specified by it can belong to private 
individuals and it provides that if they arc not shown to belong to private individuals 
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they would vest in the State. Therefore, in construing the Sanad, tve ought;to 
remember that the river and its flowing water constitute propert)' which can- be 
granted by the Ruler to a citizen. 

The other consideration on which Mr. Pathak has relied is that under '.the 
provisions of section 8 of the Transfer of Property Act, it should be assumed that 
unless a different intention is expressly or necessarily implied, a transfer of property 
passes forthwith to the transferee all the interest which the transferor is then 
capable of passing in the property, and in the legal incident thereof. Mr. Pathak 
contends that assuming that prior to the grant, the Peshwa Government as the 
ruling power of the day was the owner of the river and its flowing water, when 
the said Government made a grant to the appellant’s predecessors, the principle 
enunciated by section 8 of the Transfer 6f Property Act should be ^applied and the 
grant should be construed to include all rights, title and interest of the grantor, 
unless there is a contrary provision cither expressly made, or implied by necessary 
implications. 

Bearing these two considerations in mind, let us consider the terms of the 
Sanad itself: The Sanad is drawn in terms which are consistent with the pattern 
prevailing in that behalf in those days and contains the usual familiar recitals. 
The relevant portion of the Sanad reads as follows ; — 

" Seeing the respectable Brahmins, performing Snan Sandhya (bath and prayer) leading ascetic 
life, devoted to the performance of their duties as laid down in Shruties aitd Smrities, the Government 
has constructed houses there and given to (them!. Thinking that if the same are given to them, it 
would be beneficial to the Swami and to the Kingdom of 

(a) 

Swami, the village of m'ujc Wadner, Pargana aforesaid in Swarajya as well as Moglai-Dutarfa , (on 
both sides) has been given to them as Nutan 

(c) (d) (e) 

(New) Inam together with Sardeshmukhi, Inam Tizai, Kulbab-Kulkanu, 

(f) (g) 

Haii-Patti, and Pestr-Patti excluding (the rights of) Hafckadar and Inamdar and together with water, 
trees, grass, wood, stones and hidden treasures for maintenance of their families." 

The Sanad then defines the shares in the current revenue of the said village amongst 
the respective sharers. In the concluding portion, it makes certain other provisions 
with which we are not concerned in the present appeal. This Sanad was executed 
in 1773 A.-D- During the British rule, this Sanad was confirmed in 1858 A.D. 
It is common ground that the material terms which have been construed for the 
purpose of determining the title of the appellant arc contained in the earlier Sanad. 

It would be noticed that the Sanad refers to the rights in water,* trees, grass, 
wood, stones and hidden treasures. It is well settled that the word “ water {jal) ” 
refers to water in tanks or wells and docs not refer to the flowing water of the river. 
Indeed, if a grant of the river including its flowing water is intended to be made, the 
Sanad would have definitely used the word “ river {nadi) ” because it is well knosvn 
that when rivers, drains or culverts arc intended to be gifted, the Sanads usually 
use the words “ nadi and nalla ”. Therefore, on a plain construction of the relevaiit 
words used in the Sanad, there can be no doubt that what is conveyed to the grantee 
by the Sanad is stationary or static water in the ponds or wells and not the flowing 
water ^ the river. The specific reference to water meaning water of the well or 
the pond serves two purposes; it defines the kind of water which is conveyed, and by 
necessary implication, excludes the grant of flowing water of the river. uSanads 
containing words like these have frequently been considered by the Bombay . High 
Court in the past and it has been consistently held that the word “ water” means 
only water in the ponds or wells and docs not refer to the flowing water of the river, 
ride Annapuranabai Gopal v. Government of Bombay^.' Therefore, the two considerations 
on which Mr. Pathak strongly relied in support of his construction of the Sanad 
do not really assist him. The Hnguage of the Sanad precisely defines the nature 

^ ■ -■ — ““ — — .1^ ,1 — ,—-,-.^, 

■ 1. 47 BdmX.R. 839. .. . ■ ' . i j 
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of the water that is conveyed and in doing so, by necessary implication, excludes 
the flowing water of the river. 

Mr. Pathak, however, suggests that it is not disputed by the respondents that 
the Sanad in question grants title to. the soil of the village and is not confined to 
the Royal share of the revenue only; and he argues that the grant of the soil neccs-' 
sarily means the grant of the bed of the river while it flows within the limits of the 
Inam village. If the bed of the river has been granted to the appellant’s predeces- 
sors by the Sanad, why docs it not follow that the water flowing on the said bed 
during the said limits belongs to the appellant ? The title to the running water 
of the river must, Mr. Pathak says, go with the title to the bed of the river. There 
are two difficulties in accepting this contention. The first difficulty is that the 
use of the words “ water {jal) ” in the Sanad, as we Have already held, excludes' 
the running water of the river. Besides, it is by no means clear that the title to the 
flowing water of the river necessarily goes with the title to the bed of the river. As 
was observed by Lord Selbome in William Lyon v. The Wardens, etc. of (he Fish- 
monger’s Company and the Conservators of the River Thames.^ 

“ the title to the soil constituting the bed of a river doA not carry with it any exclusive right 
of property in the running tvater of the stream, which can only be appropriated by severance, and 
which may be lawfully so appropriated by every one having a righ t of access to it.” 

Therefore, the argument that the grant of the soil of the village including the bed 
of the river must necessarily include the grant of the title to the flowing water of 
the river cannot be accepted. 

In this connection, it is necessary to remember that the river Valdevi flows 
through the village only for the distance of 2 miles and 2 furlongs. It is not a case 
where the whole of the stream of the river from its origin to its merging in another 
river runs entirely through this village. If a river takes its origin within the limits 
of an Inam village and its course is terminated within the limits of the same village, 
that would be another matter. In the present case, if the appellant’s right to the 
flowing water of the river is conceded, it would mean that the Inamdars would bd 
able to divert the water completely and destroy the rights of the other riparian owners 
whose lands are situated outside the village. They may be able to pollute the water 
or do anything with it to the prejudice of the said riparian owners. Such rights 
cannot be claimed by the appellant unless the Sanad in his favour makes the grant 
of the running water in terms. As we have already seen, the Sanad not only does 
not make any such grant, but by necessary implication also excludes the running 
water from tire purview of the grant. 

Mr. Pathak then attempted to argue that the diversion of the water of the river 
Valdevi during the relevant period affected the appellant’s right as the riparian 
•owner and that, according to him, would furnish him with a cause of action for 
claiming damages against tire respondents. In this connection, Mr. Pathak invited 
our attention to the" observations of Parke, B., in Embrey and Another v. Owcn~ “ Flow- 
ing water ” said Parke, B., 

" is publicijuns in this sense only that all may reasonably use it who have a right of access to 
it, and that none can have any property in the tvatcr itself, except in the particular portion which 
he may choose to abstract Trom the stream and take into his possession, and that during the time 
of his possession only — ^Tlie right to have a stream of water flow in its natural state, without 
■diminution or alteration, is an incident to the property in the land through whicli it passes; but 
this is not an absolute and exclusive right to the flow of all the water, but only subject to the right 
•of other riparian proprietors to the reasonable enjoyment of it, and consequently it is only for an 
unreasonable and unauthorised use of this common benefit that any action will lie.” 

-In this connection Mr. Pathak has also referred us to the decision of the Prhy 
Council in the Secretary of Slate for Indiadn Council v. Sannidhireju Subbarayudu and others’^, 
In that case, the Privy Council lias elaborately considered the nature and c.xtcnt 


1. (1876) L.R. I.A.C. 662 .at p. 683. 

2. (1851) 6 Ex. 353 : 155 E.R. 579. 

SCJ — 18 


3. L.R. 59 IJt. 56 at pp. 63-64 : I.L.R. 55 
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of the rights which a riparian orvner can claim. “ A’riparian owmcr observed 
■ Viscount Dunedin, 

“ is a person who osvns land abutting on a stream and who as such has a certain right to take- 
water from the stream. In ordinary cases, the fact that his land abuts on the.streara makes him the 
proprietor of the bed of the stream UJW fldfBfdiumyite.' But he may not be. He may be ousted' 
by an actual grant to the person on the other side, or he may be and often is ousted by the . Crown 
when the stream is tidal and navigable, because where the stream is tidal and navigable the solum 
of the bed belongs to the Crotvn.” . • * ■ , ; . . 

It was also observed that ■ , . ' . 

“the right of a riparian owner -to take water is first of all, for domestic use, and then for 
other uses cotmected with the land, of which irrigation of the lands'which form the property, is one. 
This right is a natural right and not :in the strict sense of the word an casement, though in many 
cases it has been called an casement, ' 

We do not, however, think that it is possible for us to allow Mr. .Pathti to raise 
tliis alternative argument before us, because it is clear that , the reliefs claimed by the 
appellant were based only on one ground and that was, theTitle to the .flowing water 
of the river. In paragraph 8 of the plaint the appellant has specifically, s.tated that 
he was claiming the amount of compensation for tire use of water belonging to the 
plaintiff and in paragraph 3 it has been clearly averred that. the running water of the 
river belongs to the appellantand so, by the unauthorised actsbf tlie Military Audio-, 
rities, the appellant and the Inamdars were not able to let out their bed of the stream 
for the plantation of water-melons etc. and were thus put to loss.’ In other words, 
the plaint has made no allegation even alternatively that the appellant and the other 
Inamdars of the village had certain rights in the flowing water of the river as riparian, 
owners and the illegal acts of the Military Authorities had affected the said rights 
and thereby caused damage to them. In fact, as the High Court has pointed out, 
there is no evidence on the record which would sustain the appellant’s claim that 
tlic acts of the Military Authorities had prejudicially affected the appellant’s rights: 
as a riparian oivncr to the use of the water, and that means, on the record there is 
nothing to show that any damage had been caused to the Inamdars of the village- 
as a result of the diversion of the water caused by the Military Authorities. There- 
fore, we arc satisfied that the appellant cannot now make an alternative case' on. 
the ground of his rights as a riparian owner. ' 

This result is, the appeal fails and is dismissed with costs, t\yq sets, one hearing . 
fee. ■ 

V.S. Appeal dismhsed, 
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Appeal from the Judgment and Decree, dated 21st November, 1958, of the 
Punjab High Court in Regular First Appeal No. 266 of 1951. 

C. B. Agarwala, Senior Advocate, {A.K. Goyal, Advocate, with him), for Appel- 
lant. ■ ■ . . ■ 

. ,yl. F. Fjrit>an(j<Aa i?nr/ri, Senior Advocate, { 0 . P. Mqlholra and Mohan Behan 
Lai, Advocates, with him), for Respondent. 

The. Judgment of the Court was delivered by . 

Das Gupta, Jf .- — ^The respondent a partnership firm carrying on busintss as, 
commission agents in the town of Klianna in Punjab brought Ae suit out 'of which 
this appeal has arisen against the, appellant firm for recovery of Rs. 17,61'5-iOrO 
claimed, to be due, to, it on account of the purchases and sales made on behalf of the 
appellant firin. Between December, 1946 and 3rd February, 1947, 7,600 bags of 
cotton seeds were, according to the plaint purchased by the respondent on behalf of 
the appellant firm at various rates, out of which 5,300 bags are said to have been 
sold by it on behalf of the appellant firm between the dates of 2nd January, 1947 
and 3rd February, 1947. Thus, on 3rd February, 1947, 2,300 bags of cotton-seeds 
were left on its hands. In May, 1947 the market for cotton-seeds was falling and: 
so the respondent firm, asked the appellant either to remove the goods within 48 
hours on payment of the full price or pay something more by way of margin and 
informed them that" otherwise the goods would be sold. As no reply was received- 
these 2,300 bags wcrc sold on 24th May — some at the rate of Rs. i i-i 1-6 per maund 
and the rest at the rate ofRs. 1 1-12-0 per maund. Apart from these transactions in 
cotton-seeds the respondent firm, according to the plaint, also purchased 100 bales 
of cotton of which 50 bales were also sold on behalf of the appellant firm, so that 
after 14th February, 1947, 50 bales of cotton purchased by the appellant firm were 
lying widi the respondent. These 50 bales were also sold by the respondent on 
24th May, 1947 at the rate of Rs. 27-12-0 per maund, as the appellant took no action 
when tlie respondent asked them cither to take away these bales on payment of the 
price or to put in more money by way of margin. On the accounts, it was said, 
Rs. i5,556rio-0 remained due to the plaintiff fiim from the defendant firm. The- 
suit was brought for the recovery of this amount together %vith interest. 

In contesting the suit the appellant while admitting trade relations with the 
plaintiff firin disputed the correctness of the accounts. The plaintiff’s case about 
the purchase of cotton-seeds and cotton bales and the fact that 2,300 bags of cotton- 
seeds and 50 bales of cotton purchased by it remained with the plaintiff firm \yas 
denied. It was also urged that the transactions were ivagering contracts, and so 
void in law, that they being forward transactions were prohibited by law and further 
that the plaintiff firm was not a registered firm under the Indian Partnership Act,, 
and therefore the suit did not lie. 

T 1 e Trial Court rejected all the contentions in law and accepted the plaintiff’s 
story as regards the transactions but held as regards tlie accounting, on a considera- 
tion of the evidence, that the plaintiffs were bound to give credit to the defendants 
for tlie sale of 2,300 bags of cotton-seeds at the contract rate of Rs. 14-5-0 per maund 
even though dicse were actually sold at a lower rate, and that the debit for the pur- 
chase .of 2,300 bags would -be calculated at the rate of Rs. 13-8-0 and Rs. 13-10-0 
per maund the rates at which they were acmally purchased even though they were 
agreed to be purchased at the rate of Rs. 14-5-0, per maund on 3rd February, 1 947. 
The price of 2,300 bags of cotton seeds and 50 bales of cotton on the final sale was, 
directed to be credited in favour of the defendant at the market rate on 28th May, 
1947. Other directions as regar^ calculations of incidental charges and interest 
were also given. The Court appointed an Advocate as Commissioner for the purpose 
of calculating the amount due after ascertaining the market price. After considera- 
tion of tlie report submitted by the Commissioner, the learned Judge passed a final 
decree in favour of the plaintiff, for Rs. 9,749-3-9 with proportionate costs. 
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, Against this decree both the plaintiff and the defendant appealed to the High 
•Court of Punjab. In, the defendant’s appeal dt was contended that the suit was not 
properly entertained as the plaintiff firm was not registered under the Indian Partner- 
ship Act, 1932. It was also urged tliat the transactions were illegal being forward 
transactions in cotton and edible oil-seeds and thus prohibited by law. Both tlicse 
contentions were rejected by the High Court. , T'^vo other minor points ;vhich tverc 
taken before the High Court and were rejected by it have not been repeated before 
us.' • ' ' ' - - 

In the plaintiff’s appeal, it was urged 'that the Trial Court had erred in its 
directions as regards the debits and credits for 2,300 bags of cotton-seeds for the 
purchases and sales on dgrd Fcbhiafy, 1 947, The High Court accepted tl-ie plaintiff’s 
contention in part and held' that the plaintiff was entitled to an extra , amount of 
Rs. 3,244-12-0; In the result, the High Court dismissed tlie defendant’s appeal but 
allowed 'die plaintiff’s appeal to the extent that the decretal amount' was' increased 
by Rs. 3, '244-12-0’thus making the decree one for Rs. 12,694. ‘ ■ 

bn the strength of the ccrtificate granted by the High Court under Article, 133 
(i) (a) of the Constitution, the defendant firm has preferred the present appeal. 

The appellant’s first contention is, as in the Courts belotv, that the suit should 
have been dismissed altogether . Two founds of law are urged in support of this. 
The'first is based on the requirement of seetion 69 (2) of the Indian Partnership 
Act; It is no longer disputed that the firm was registered by the Registrar of Firms, 
Punjab, on i6th August, 1946, under the Indian Partnership Act, 1932, as it stood 
on that date. That was an order made before the partition of India took place. 
The entire Province of Punjab was then within British India ; there was one Regis- 
trar for the entire Province and it is not disputed that that registration made by the 
Registrar whose office v?as at Laliore was upto the 14th August, 1 947, good registration 
for the whole of what was then British India. The appellant contends that as soon 
as the partition of India took place that registration ceased to be effective for. that 
part of the old British India whicli became Uic Dominion of India and so continued 
to be ineffective for the entire area also after the Constitution of India' came into 
force. It is argued that the Registrar of Punjab, with his office at Lahore, ceased 
to be a Registrar under the Indian Act, when on the partition of India Lahore became 
part of a foreign country. So, it is said, the registration became the registration of a 
foreign country and thus ceased to be a registration for India. In our opinion, 
this argument is wholly unsound. Once there was registration under the Indian 
Partnership Act that registration, in our opinion, continues to operate as registration 
under that Act and continues tobe effective — in other words, valid regisWation in the 
eye of law as administered in India so long as the registration is not cancelled in 
accordance with law. 

In coming to this conclusion, we have not overlooked the fact tliat difficulties 
may in certain circumstances arise as regards the recording of alterations in the firm 
name or its principal place of business (section 60) ; noting of closing and opening 
of brandies (section 61) ; noting of changes in the name and address of partners 
(section 62) ; recording of changes on dissolution of a firm' and recording with- 
drawal of a minor from the firm (section 63) ; rectification of mistakes in the Register 
(section 64) ; and amendment of Register by order of Court (section 65), by the fact 
■of the Registrar, on whom duties are laid by these sections in connection with the 
above matters, being now at Lahore, that is, outside India. We have not thought 
it necessary however to investigate in the present case as to what arrangements 
have been made to cope with these difficulties. For, it is clear to us that the presence 
•of such difficulties cannot in any way change the legal position that registration that 
was good registration under the Indian Act does not cease to be good registration 
under tlic same Act, so long as it is not cancelled in accordance with law. This 
view of law was taken by the Bombay High Court in Bombay Cotton Export and Import 
Co. V. Bharat Sarvodaya Mill Co. and is in our opinion, the only possible view. ' 
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It is unnecessary for us to consider, for the purpose of the present appeal, whe- 
ther such a registration would be effective registration, in an area which was outside 
British India, at the time of the registration ; and on that we express no opinion. 

For his next legal contention, viz-, that the transactions were prohibited by 
law, Mr. Aggarwala argued,' first that forward contracts in cotton as also oil seeds 
were prohibited by the orders made in 1943 under the Defence ,of India Rules and 
these prohibitions rernained effective upto the date of the contracts in the present 
ease by virtue of section 5 of the Essential Supplies (Temporary Powers) Aet, 1946 
(XXIV of 1946). That these were forward contracts is not disputed. It docs 
appear that forward contracts in cotton and in oil-seeds including cotton-seeds were 
prohibited by the Cotton Options (Forward Contracts and Prohibition) Order, 1943 
of the 1st May, 1943 and Oilseeds (Forward Contracts and Prohibition) Order, 
1943 of the 29th May, 1943 respectively. The Defence of India Rules under which 
these orders were made had however ceased to be in force long before the date of the 
contracts in the present case. Unless therefore the prohibition orders were kept alive 
by some other provision of law the present transactions would not be hit by the 
prohibitory orders. To show that they had been kept alive, Mr. Aggarwala relied 
on section 5 of the Essential Supplies (Temporary Powers) Ordinance, 1946 anci 
the same section of the Essential Supplies (Temporary Powers) Act, 1946 by 
which it was replaced. The section is in these words ; 

" 5. Contimance in force of existing orders. — ^Until other provisions are made under this Ordinance 
any order, whether notified or not, made by whatever authority under rule 80-B, Or sub-rule (2) or 
sub-rule (3) of rule 81 of the Defence of India Rules, in respect of any matter specified in section 3, 
which was in force immediately before the commencement of the Ordinance shall, nottvithstanding 
the expiration of the said rules, continue in force as fat as consistent with this Ordinance and be deemed 
to be an order made under section 3 ; and all appointments made, licences or permits granted and 
directions . sued under any such order and in force immediately before such commencement shall 
likewise continue in force and be deemed to be made, granted or issued in pursuance of this Ordi- 
nance. ” 

The Act continued the same phraseology. These provisions of the Ordinance or 
the Act, are however clearly of no assistance to Mr. Aggarwala’s arguments. It is 
clear that before the order made under rule 81 of the Defence of India Rules conti- 
nues in force notwithstanding the expiration of the Defence of India Rules, it is 
necessary that the order must be in respect of any matter specified in section 3. 
Section 3 empowers the Central Government to make various orders but only in 
connection with essential commodities. No order can tliercfore be considered to be 
“ in respect of any matter specified in section 3 ” unless it is in respect of an essential 
commodity. 

“ Essential Commodity ” is defined in section 2 to mean any of the following 
classes of commodities : — (i) foodstuffs, (ii) cotton and woollen textiles, (iii) paper 
(iv) petroleum and petroleum products, (v) spare parts of mechanically propelled 
vehicles, (vi) coal; (vii) iron and steel and (viii) mica. “ Foodstuffs ” ’ was also 
defined thus ; “ Foodstuffs ” shall include ‘‘edible oilseeds and oils. ” Cotton- 
seed is an oilseed but it cannot fora moment be suggested that it is fit for human 
consumption. So, clearly, it is not an oilseed which is edible. Mr. Aggarwala as a 
last resort argued that what “ edible oil-seed ” means is a seed from which edible 
oil can be prepared. Such an argument has only to be mentioned to deserve rejec- 
tion. The phrase “ edible oil-seed ” can never mean what tltc learned Counsel 
suggests and can and docs mean only an oilseed whieh is edible as an oil-seed. 
Cotton-Seed, not being edible, falls outside the class of “ edible oil-seed ” and so is 
not foodstuff within tltc meaning of section 2 of the Ordinance or the Act of 1946. 
The Cotton Seeds Order of 1943 which has been mentioned above is therefore not in 
respect of a matter specified in section 3 of the Ordinance or the .Act and so was not 
kept alive by section 5. The Cotton Order has also not been kept alive, for raw 
cotton is not one of the articles included in the definition of “essential commodity” 
in section 2. It may be added that section 5 continues only such previous Orders 
as arc consistent with tire new law and clearly, as cotton and cotton-seeds arc not 
included in the definition of “essential commodity, any previous Order” with respect 
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•to them will be inconsistent with . tltc new ‘ Order . and .cannot continue under 
section 5. , ' . 

Mr. Aggartvala drew our attention to a Notification by the Central Government, 
dated the 4th November, 1 949 , by which cotton-seed was excluded from the operation 
of the Oilseeds Forward Contracts. Prohibition Order, .1943, omitting it from 
the schedule to the order. ,Mr.- Agganvala rightly conteheis that such c.xclusion would 
be unnecessary unless as a result of section . 5 of the Essential Supplies (Temporary 
Powers) Act, 1946, the Oilseeds Order had remained alive upto November, 1949. 
We do not hnow what led th'c Central Government to make this Notification. 
It is not improbable that a question having arisen before the Government whether 
or not fonvard contracts in cotton-seeds continued to be Prohibited, in view of the 
provisions of section 5 of, the Ordinance or the Act as mentioned above, the 
Government thought it proper to put the matter in doubt by making the notification 
excluding cotton-seeds altogether from the Schedule to the Prohibition Order. It is 
unnecessary for us to investigate the circums^nccs under which the order was made. 
For, the fact that Government thought that the effect of section 5 was to keep alive 
the Oilseeds Forward Contracts Prohibition Order, 1943 is not relevant at all. 
For the reasons mentioned earlier, we are clearly of opinion that section 5 cannot 
have that effect. Mr. Aggarwala’s contention that the forward contracts in cotton- 
seeds which are the subject-matter of the present litigation were prohibited by latv 
has therefore no substance. 

Tliis brings us to’ the qu^tioh whether the High Court erred in allowing the 
plaintiff’s appeal in increasing the amount, decreed by Rs. 3,244-12-0. It appears 
that before the High Court it was urged on behalf of the plaintiff that there had been 
a clerical error in preparing the statement. Exhibit P-8, an extract from theSaudabahi 
—in that the purchase price and Sale price for the transactions of 3rd February, 1 947 
was shown as Bs. 14-5-0 and Rs. 14-8-0 instead of the correct figures which were, 
according to Saudabahi, Rs. 13-5-0 and 13-8-0. It is obvious that this mistake would 
not affect the result as the difference between the credit entry and the debit entry for 
these transactions would remain the same. What the Trial Court did was that it took 
the Sale price for 3rd February, transaction to be Rs. 14-5-0 as shown in Exhibit 
P-8 ; but for the purchase price which had to be debited against the defendant it 
rejected the figure of R^. 14-8-0 showii in Exhibit P-8 but took the figure of Rs. 1 3-8-0 
and Rs. 13-10-0 as shown in the plaintiff’s account book. It seems to us likely that 
the arrangement between the parties \vas that the debits and credits in the running 
account should be on the basis of the rale at which the purchases and sales were 
actually made and nol at the rate mentioned in the Saudabahi. This is Clear from 
the fact that for both the sale and the purchase the account book shows the actual 
rates at which the purchases and sales were made (the purchase price being at the 
rate of Rs. 1 3-8-0 and Rs. 1 3- 1 0-0 per maund and sales being at the rate of Rs. 1 3-5-0 
and Rs. 1 3-7-0 per maund.) It is difficult to understand why the Trial Judge, 
though making the debits against the defendant at the lower rate of actual purchase, 
thought it fit to accept the Saudabahi rate for the sale. If for both debits and credits 
the actual rates at which the purchases and sales rvere effected arc accepted, it is 
clear that the Trial Court’s direction had resulted in crediting the defendant with 
Rs. 3,244-12-0 more than what was the correct figure. The High Court was there- 
fore right in increasing the decretal amount by this sum of Rs. 3,244-12-0. 

, It may be pointed out that if the actual rates of purchases and sales in respect 
of these transactions of 3rd February, 1947 for 2,300 bags of cotton-seeds are rejected 
and the Saudabahi rates (according to Exhibit P-8) of Rs. 14-5-0 for the sale and 
Rs. 14-8-0 for the purchase are accepted as the basis for making the credits and debits, 
as Mr. Aggarwala asks us to do, the defendant would gain nothing at all. 

We have therefore come to th'e conclusion that the High Court was right in 
allowing the plaintiff’s appeal in part and increasing the decretal amount by 
Rs. 3,244-12-0. 

The appeal is accordingly dismissed with costs, 

K.L.B. 


■Appeal dismissed. 
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THE SUPREME COURT OF INIDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — K. Subba Rao, Raghubar Dayae and J. R. Mudholigvr, JJ. 

Dr. Raghubir Saran . . Appellant * 

V. 

The State of Bihar and another . . Respondents. 

Criminat Procedure Code {Vqf\6^B),uctim A — Scope — Powers of High Court iti regard to expunging 
■remarks made in its judgment or order by a Court against a person who is neither a party nor a witness to the proceed- 
ing — High Court refusing to expunge remarks—Supreme Court if can interfere in appeal by Special Lecie. 

Everjf High Court as the highest Court exercising criminal jurisdiction in a State has inheren t 
■jwwcr to niafcc any order for the purpose ofsecuring the ends of justice. This power extends to expunc- 
tion or ordering cxpunction of irreles’ant passages from a judgment or order of a suboidinate Court 
arid would be exercised by it in appropriate cases for securing the ends of justice. Being an extra, rdi- 
nary power it will, however, not be pressed in aid except for remedying a flagrant abuse by a subordi- 
nate Court of its powers such as by passing comment upon a matter not relevant to the controversy 
'before it and which is unwarranted or is likely to harm or prejudice another. 

Where on a bail application the Magistrate called for a report from the Civil Assistant Surgeon 
who was also the Jail Superintendent whether the accused who made the bail applications for bail 
were ill, the Magistrate while granting bail observed that (a) the report appeared to be in the hand- 
avriting of some person other than the Doctor himself and was only signed by him and (61 “ no actual 
■examination report svas attached with this petition. ” “ It is an extreme case of carelessness on the 
•part of the Doctor concerned " and ordered that a copy of the petition and order sheet be sent to the 
'Civil Surgeon for information. On the application of the Doctor concerned for expunging the 
rematks against him. 

Held ; All this is very trivial and the remarks are not such as are likely to cause harm to the 
Doctor nor are -uch as should cause any harm to him. Acco'.dingly it is not a fit case for the 
•exercise of the extraordinary power of the High Couit under section 561-A of the Code of Criminal 
Procedure. 

Per Subba Ilao,J. — A Judgment of a Criminal Court is final; it can be set aside or modified only 
in the manner prescribed by law. (2) Every judge, whatever may be his rank in the hierarchy, must 
have an uiuestricted right to express his views in any matter before lam svithout fear or favour. 
•(3) Tlierc is a correlative and self-imposed duty on a Judge not to make irrelevant remarks or obser- 
vations without any foundation, especially in the case of witnesses or parties not before him, affect- 
ing their character or reputation. (4) An appellate Court has jurisdiction to judicially correct such 
rematks but it will do so only In exceptional cases where such remarks would cause irreparable harm 
to a witness or a party not before it. 

In the instant case it is not possible to say tliat the observation complained of is either irrelevant or 
ivithout foundation, W'hcre the High Court in exercise of its discretion, for the leasons given by it, 
refused to expunge the remarks it is cleat ly not a case meriting interference of the Supreme Court in 
its cxtraordinaiy jurisdiction under Article 136 of the Constitution. 

.Appeal by Special Leave from the Judgment and Order, dated 7th October, 
igSo of the Patna High Court in Criminal Revision No. 460 of 1960. 

B. B. Tawahley, Senior Advocate, (iWrj. E. Udayaratnam and R. C. Prasad, 
Advocates, with him), for Appellant, 

D. P. Singh, M. K. Rarnamurlhi, R. K. Gang and S. C. Agarwal, (Advocates of 
Aijs. Rarnamurlhi & Co.), for Respondent No. t. 

The Court delivered the following Judgments— 

Subba Rao, f. — I have perused the judgment prepared by my learned brother 
Aludholkar, J. I agree that the appeal should be dismissed. But I would prefer 
to give my otvn reasons for doing so. 

The facts giving rise to tliis appeal arc simple. The appellant is a medical practi- 
tioner and during the year j 959 he was acting as Deputy Superintendent, Jahanabad 
Sub-Divisional Hospital and Superintendent, Sub-Jail, Jahanabad. A criminal 
case was pending before the Court of the Munsif-Magistrate, First Class, Jahanabad, 
and the t\s’0 accused therein filed a petition in that Court for releasing them on bail. 
On 3rd October, 1959, the learned Munsif-Magistrate called for a report from tlic 
Said medical officer of his opinion on the hcaltlr of the said accused. The said officer 
examined the accused and sent the following report to the Miinsif-Magistratc : 

• Cr.A.N6. 87of l9Gl.' 
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“ Examined accused Ramsmvak Dusadh and Ramdeo Dusadh of village Havelllpur, P. S. Ghosi, 
district Gaya, and found'that'both of them are suffering from Hookworm infcctiens and are anaemic. " 

On igth October, 1959 the learned Munsif-Magistratc made the following order 
granting bail to the said accused ; ■ ' ' . , ■ 

“ In view of the order, dated 3rd October, 1959 a' petition signed by Superintendent, Sub-Jail, 
Jahanabad, is received. In this petition it is mentioned that the accused persons are suffering from 
Hookworm infection and hence they are anaemic. From the petition it appears that its body portion 
has been .written by somebody else and it is simply signed by Mr. R. Saran, Superintendent. It is 
curious to note that no actual examination report has been attached with this petition. ' It is an 
mttreme case of carelessness on the part of the Doctor concerned. He ouglit to have realised that a 
judicial order would be pas.^cd on his actual report and not on his petition. ■ Hence let the copy of this 
petition and ordersheet be forwarded to the Civil Sitrgcon, Gaya, for information. It is argued by 
the lawyer appearing on behalf of the accused that these accused persons arc poor and .would not be 
in a position.to defend themselves, in case they would not be allowed bail. I therefore on considering 
their poor circumstances and ill health allow them to remain on bail on Rs. 500 with one surety for 
the like amount. ” 

After making some infructuous attempts through administrative channels to get 
the said remarks against him expunged, the said medical officer filed a Revision 
Petition under sections 435 and 439 of the Code of Criminal Procedure against the 
said order in the High 'Court of Judicature at Patna. The High Court dismissed 
the Revision Petition. Hence the appeal. 

Learned Counsel for the appellant contended that the remarks made by the 
learned Munsif-Magistratc were unjustified and groundless and that they would 
affect the appellant’s future official career and, therefore, tlte High Court shotild 
have expunged the said remarks. Learned Counsel for the respondents, apart from 
justifying the remarks, contended that the High Court had no jurisdiction to ex- 
punge the remarks from the judgment which had become final. 

At the outset I would like to make it clear that I am not expressing my opinion, 
on the question whether the High Court in an appeal or a revision filed therein by 
an aggrieved party can expunge the remarks made by the trial Court in its judg- 
ment in disposing of the said appeal or revision. I am only addressing myself 
to the limited question whether in a case where the judgment has become final, that 
is to say, when no appeal has been preferred against the judgment by an aggrieved 
party, the High Court can expunge any remarks found therein at the instance of a 
third party. I am also confining the scope of my judgment to the pow'er of an 
appellate Court to expunge remarks in a criminal case. 

The only power on which reliance is placed by learned Counsel for the appel- 
lant is that contained in section 561 -A of the Code of Criminal Procedure, which 
reads : 

“ Nothing in this Code shall be deemed to limit or affect the inherent power of the High Court 
to make such orders as may be necessary to give effect to any order under this Code, or to prevent 
abuse of the process of any Coui t or otherwise to secure the ends of justice. " 

The Judicial Committee in two decisions, viz.. Emperor v. E^azir Ahamad^, and 
J air am Das v. Emperor^, had taken the view that the said section gives no new 
powers but only provides that those which the Court already inherently possesses 
shall be preserved. 

What is the scope of this inherent power ? Can it be invoked in a case where 
the judgment has become final to expunge the remarks made therein ? By expung- 
ing remarks what docs the appellate Court do ? Substantially it strikes out a part 
of the judgment. Sometimes the part struck out may be an integral part of the judg- 
ment, that is to say, the conclusion may not flow in the absence of tlic part deleted. 
On some occasions remarks made by a Court on the credibility of a witness, however 
c.xaggerated tliey may be, may be the sole reason for not believing that witness. 
There may also be other occasions when the remarks may be so irrelevant that they 
may not have any direct impact on the judgment, but such instances, wiO be very 

1. , L.R. 71 I.A. 203 : (1945) 1 M.L.J. 86 : 2. L.R. 72 I.A. 120 : (19451 2 M.L.J. 40 : 

( 1945) F.L.J. 48 ! A.I.R. 1945 P.C. 18, 22. (1945) 47 Bom.L.R. 634 (P.C.). . 
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rare. Whatever may be the degree of impact, the result of expunging remarks 
from a judgment is that it derogates from its finality. There is no provision in the- 
Code of Criminal Procedure which enables an Appellate Court in a case where the- 
order of a lower Court has become final between the State and the accused to modify 
the said order by deleting or striking out some of the observations found therein. 
Docs section 561-A of the said Code confer such a power ^ The conflicting views on 
this qustion are reflected in some of the judgments cited at the Bar. Sulaiman, J. 
in Panchanan Banerji v. Upendra jYath Bfiallacharji\ holds that section 561-A of the 
Code of Criminal Procedure, which -was added in 1923, confers such a power and 
he does not sec any reason why such an inherent power should not comprise a power 
to order a deletion of passages which arc cither irrelevant or inadmissible and which 
adversely affect the character of persons before the Court. Tck Chand, J., in thc- 
mattcr of Daly and others-, also concedes such a power to an appellate Court. Beau- 
mount, C.J., in Rogers, P.J. v. Shrinivas GopaP, remarks tersely that no Court can 
claim inherent power to alter the judgment of another Court. Dhavle, J ., in 
Bhutnatk Khawas v. Dasralhi Das*, agrees w'ith Bcamount, C.J., in holding that no 
Court can claim inherent power to alter the judgment of another Court. The 
Madras High Court in In re Public Prosecutor^, holds that an appellate Court has 
power to expunge remarks in a judgment in a suitable case. The Full Bench of the 
Bombay High Court in State v. Kilkanlh Shirpad^, posed the question thus ; 

“ The important question that arises is whether a superior Court iias inherent power to alter the 
record, as it were, by changing or altering a judgment which has already been delivered and has become - 
final as far as that particular Court is concerned, ” 

and expressed its vietv as follows : 

“ A judgment of a lower Court may be wrong ; it may even be perverse. The proper way to 
attack that judgment is by bringing it under the scrutiny of the supcrioi Court and getting tlie judg- 
ment of the lower Court judicially corrected In our opinion, the inherent power 

that Jhe High Court possesses is, in proper cases, even though no appeal or revision may be preferred 
to this Court , to judicially correct tlie observations of the lower Court by pointing out that the observa- 
tions made by the Magistrate were not justified or were without any foundatim or were wholly WTong 
or improper. ” 

With respect, I agree tvith the conclusion arrived at by the Bombay High Court. 
This judgment, if I may say so with respect, reconciles the doctrine of finality of a 
judgment and the necessity to give relief in an appropriate case to a person who is 
not a party to a proceeding, if uncharitable, unmerited and irrelevant remarks 
arc made against him without any fundation whatsocv'cr. The other decisions 
taking the contrary view infringe the fundamental principle of jurisprudence that 
judgment made by a Court, however inferior it may be in the hierarchy, is final 
and it can only be modified in the mannar prescribed by the law governing such pro- 
cedure. All the learned Judges co'nstruing the scope of section 561-A of the Code 
of Criminal Procedure have agreed on one question, namely, to prcser^'c the 
independence of judicial officers so that they may express their views without 
fear or favour. The observations made by some of tlie Judges are apposite in this 
context. Tck Chand, J., observed in In the matter of DaZj’ nnd others^ at page 275; 

“ It is of the utmost importance to the administration of justice that Courts should be allowed to 
perform their functions freely and fearlessly asrd svithout undue interference by tliis Court. ** 

Chagla, C.J., in Stale v. Nilkanlh Shripad^, observed at page 160 : 

“ It i., very necessary, in order to maintain the independence of tl e judiciary, Aat es'cry hlagis- 
trate, however junior, should feel that he can fearlessly give expression to his own opinion in the judg- 
jnent whicli he delivers. If our Magistrates feel that they cannot frankly and fearlersly deal svitli 
matters that come before them and that the High Court is likely to interfere svith their opinions, 
the independence of the judidary might be seriously undermined. ” 

I entirely agree svith tlie remarks. I reiterate that every' judicial officer must be free 
to express his mind in tlie matter of tlie appreciation of evidence before him. Thc- 


1. (1926) I.L.R. 49 All. 254, 256. 5. I.L.R. (1944) Mad. 614 : (1914) 1 M.L.J. 

2. (1927) I.L.R. 9 Lahore 269. 153 ; A.I.R. 1944 Mad. 320. 

3. I.L.R. (1940) Bom. 415, 418. • 6. .I.L.U. (1954) Bom. 148, 157 (F.B.). 

4. A.I.R. 1941 Pat. 544. 
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phraseology . used by li particular Judge depends upon his inherent reaction to 
falsehood, his comparative command of the English language and his felicity of 
•expression: There is nothing more deleterious to the discharge of judicial functions 
than to create in the mind of a Judge that he should conform to a particular pattern 
ss'hich may, or may not be, to the liking of the appellate Court, Somctiincs he may 
overstep the mark. 3Yhen public interests conflict the lesser should yield to the 
larger one. An unmerited and undeserved insult to a witness may have to be tole- 
rated in the general interests of pr^erving the independence of the judiciary. Even 
•so, a duty is cast upon the judicial officer not to deflect himself from the even course 
of justice by making disparaging and undeserving remarks on persons that appear 
before him as witnesses or otherwise. Moderation in expression lends dignity to 
his office and imparts greater respect for judiciary. But occasions do arise when a 
particular Judge, witliout any justification, may cast aspersions on a witness or any 
■ other person not before him affecting the character of such witness or person. Such 
remarks may affect the reputation or even the career of such person. In my experi- 
ence I find such cases arc very rare. But if it happens, I agree with the Full Bench 
of the Bombay High Court that the appellate Court in a suitable case may judicially 
correct the observations of the lower Court by pointing out that the observations 
made by the Court were not justified or were without any foundation or were wholly 
wrong or improper. This can be done under its inherent power preserved under 
-section 561-A of the Code of Criminal Procedure. But that power must be exer- 
cised only in exceptional cases where the interest of the party concerned would 
irrevocably suffer. 

From the aforesaid discussion the following principles emerge : (i) .-Y judg- 
ment of a criminal Court is final ; it can be set aside or modified only in the manner 
prescribed by law. (a) Every Judge, whatever may be his rank in the hierarchy, 
must have an unrestricted right to express his views in any matter before him without 
fear or favour. (3) There is a corrdativc and self-imposed duty in a Judge not to 
make irrelevant remarks or observations without any fotmdation, especially in the 
ease of witnesses or parties not before him, affecting their character or reputation. 
(4) An appellate Court has jurisdiction to judicially correct such remarks, but it 
will do so only in exceptional eases where such remarks rvould cause irrevocable harm 
to a witness or a party not before it. 


Let me now apply the said principles to the instant case. Here, a bail appli- 
•cation was pending before the Magistrate on the ground that the accused were ill. 
The Magistrate asked the medical officer to report on their health. The said officer 
sent a report stating that he had examined the accused and that they were suffering 
from hookworm infection and were anaemic. In the statement of the ease the appel- 
lant says that he made a clinical examination and also the examination of the stools 
of the accused ; but he did not send along with his report the result of his clinical 
-examination showing the particulars of the blood and stool tests. The learned 
Munsif-Magistratc pointed out that no actual examination report was attached to 
the petition (report) and that it was an extreme ease of carelessness on the .part 
of the doctor concerned. The Magistrate felt that as a judicial officer he could not 
accept the mere ipsi dixit of the doctor unsupported by the results of clinical examina-: 
tion to come to a conclusion one way or other whether the accused were really so 
ill as to be let on bail. In^ the circumstances, if the Magistrate characterized the 
act of the medical officer in not sending the detailed report as an act of extreme 
carelessness, can it be said that his inference was such that the appellate Court 
should treat it as an exceptional ease and judicially correct the said'observations^ 
Indeed, the High Court in its judgment said : 


T**® obsei^tion of the learned Mumif-Afaghitratc docs not seem to be wholly vmjustifi^. 
Tiic doctor should have given the reasons for calling the accused persons on whose bdtalf bail petitions 
-were moved as anaemic. 


II rightly concluded thus ; ’ 

" In the ciroimstanccs, i£ the CourSiia that the doctor was chreleSs,! do hot think that there is 
;any impropnety in such an observation. It is lifcdy that some other Court may lake a different victv 
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“Of the thing, but that is no ground for upsetting the obserrations of a Court. To accept this contention 
ivould amount to placinj; unnecessary fetters on the discretion of the Court in assessing any ssitncss 
-or any evidence in course of its judgment or order. ” 

With these observations, it dismissed the petition. 

Now, the question is whether in such circumstances tltis Court in exercise of 
its powers under Article 136 of the Constitution should interfere tvith the order of 
■the High Court. Is it such an exceptional ease which calls for the interference 
■of this Court ? The High Court in exercise of its discretion, for the reasons given by 
it refused to expunge the remarks. It is certainly not a ease meriting the inter- 
Ifercnce of this Court in its extraordinary jurisdiction. 

That apart, I entirely agree with the observations of the High Court. A 
judicial officer does not surrender his judgment in medical matters to the ipsi dixit 
•of the doctor. The opinion of a doctor has great weight, provided it is supported 
by the material on which he formed the opinion. If he -does not disclose the 
particulars of the clinical results, how can the Court come to a conclusion that the 
accused were so ill as to be released on bail ? In the circumstances, the Magistrate 
said that the doctor was grossly negligent. It is not possible to say that the said 
•observation is either irrelevant or without foundation. 

In the fesult, th'e appeal fails and is dismissed. 

Mudholkar, J., (on behalf of Raghabar Dayal, J. and himself) . — In this appeal by 
'.Special Leave from a judgment of the High Court of Patna the question raised is as 
to the powers of the High Court under section 561-A of the Code of Criminal Pro- 
•cedure in regard to expunging remarks made in its judgment or order by <1 Court 
against a person who is neither a party nor a witness to the proceeding. 

The question arises this way. A bail application was moved in the Court of 
•Mr. B. Rai, Munsif-Magistratc, Jahanabad on behalf of two persons who 
were accused in a criminal Case pending in that Court on the ground that they were 
lying seriously ill in jail. On 3rd October, 1959, the Magistrate passed an 
•order palling ttpon the Civil Assistant Surgeon at that place , who, we arc told, is also 
Superintendent of the Sub-Jail to report whether the accused persons arc ill. On 
7th October, 1959 Mr. Sharan, the Civil Assistant Surgeon, signing as the Super- 
intendent of the Sub-Jail submitted the following report *. 

“ Ref : Copy of order sheet, dated 3rd October, 1959 
in G.R. 367/59 Ghosi P.S. ease 3 (8)/59. 

Sir. 

Examined accused Ramsewak DuJadh and Ramdeo Dusadh both sons of Dillan Dusadli of village 
Havellipur P. S. Ghosi, district Gaya and found that both of them arc suffering from hookworm infec- 
tion and arc anaemic. 

Yours faithfully, 

Sd " 

The report was addressed to the Magistrate. On 19th October, 1959 he passed his 
•order releasing the accused persons on bail in the course of which he made certain 
•observations which are sought to be expunged. For some obscure reason the learned 
Magistrate has regarded what is plainly a report to be a ‘ petition ’ and then blamed 
Dr. Sharan for not realising that a judicial order could be passed only on his report 
and not “ his petition ”. That is not all. He has found fault with Dr. Sharan 
because (a) the report appeared to be in the handwriting of some person other than 
iiimsclfandwas only signed by him and' (6) “ no actual examination report was atta- 
ched witlt this petition {sic) ”. For these reasons he observed in his order ; “ It 
is an extreme ease of carelessness on the part of the Doctor concern^ ” and ordered 
that a copy of the ‘ petition ’ and the order sheet be sent to the Civil Surgeon , 
■Gaya, for information. 

Tlib report of Dr. Sharan is couched in the usual form but if the Magistrate 
felt any boubt -about the matter he could well have sought to have it cleared by 
writing to him for particulars. No doubt, this might have entailed postponement 
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of the case and thus delayed passing an order.' But it would seem that the 
Magistrate did not really think tliat the report, was inadequate. For, acting 
upon it, he in fact released the accused persons on bail on the very day, that is, the 
igthof October. 

All this is, ho^vcve^, very trivial and is not a kind of matter which ought ever to 
have been brought up before tliis Court. No doubt the learned Magistrate has 
said tliat the doctor was careless and by forwarding a copy of the order straight 
to his departmental superior indicated that he expected action to be taken on the 
basis of his remarks. But in view.' of the fact that the learned Magistrate has in 
fact acted upon the doctor’s report and had wrongly characterised it as a petition 
his remarks could not reasonably have been regarded by the doctor’s superiors as 
being very serious. No harm, much less any irreparable harm, could therefore, be 
expected to result from tliesc remarks. 

Upon this vietv we would not have said anything further. ButiMr. D. P. 
Singh, appearing for the State of Bihar has raised an ejection to the jurisdiction 
of the High Court under section gGi-A of the Code and since it raises a question 
of general importance, it is necessary to deal with it. That section reads thus 

“ Nothing in this Code shall be deemed to limit or affect the inherent posver of the High Court to 
make such orders as may be necessary to give effect to any order under this Code, or to prevent abuse 
of the process of any Court or othenvise to secure the ends of justice. ” 

This provision was introduced in the Code when it tvas extensively amended in 
the year 1923. But it does not confer and was -not intended to confer any new 
powers on the High Courts. The Courts exist not only for securing obedience to 
the law of the land but also for securing the ends of justice in its widest sense. All 
Courts including the High Courts, can exercise such powers as the laws of the land 
confer upon them as well as such inherent powers to do justice as arc preserved ex- 
pressly or are not taken away by a statute. We shall confine ourselves to the in- 
herent powers of the High Court in criminal cases. Now, section 561 -A says in, 
clear terms that the inherent power of the High Court to do certain things is preser- 
ved and what we have to ascertain is whether the power to expunge any passage 
from the judgment of a subordinate Court is inherent in the High Court and must, 
therefore, be deemed to have been preserved. 

The power of the High Court to expunge remarks from the judgment or order of 
a subordinate Court while dealing with an appeal from the Court is not questioned 
by Mr. Singh. In fact cxpunction of remarks was ordered by this Court in appeal in 
The State of U.P. v. f. jV. Bagga and others'^, but there is no discussion in the judg- 
ment on the point, as the existence of tire power was not challenged. We are not 
concerned here with the powers of the appellate Court. The question before us is 
whether the inherent power of the High Court to secure the end's of justice embraces 
the power to expunge passages from the judgment of a subordinate Court which 
is independent of its statutory powers to alter, amend or reverse the judgments 
of subordinate Courts in appeals or revisions before it. 

Observations made by a subordinate Court in its judgment or order may very 
seriously affect, in a given case, only a party thereto in which event he can, if the 
observations arc irrelevant or unjustifiable, seek redress by appeal or revision, which- 
ever of these remedies is available to him at law. But what if a'stranger to the pro- 
ceeding or a latvycr engaged in the case is affected by the Court’s remarks of similar 
character? Has he no remedy? Must he suffer the consequences of irrelevant 
or unjustifiable remarks of a Court though if similar remarks were made against a 
party to the proceeding the party; Is entitled to seek redress ? It would be a travesty 
of justice if an injured stranger to a proceeding should have to suffer unheard as a 
result of unjustifiable and harmful observations made by a Court against him'.' The 
case of an injured stranger would be of a kind in which redress would be possible 
only if some Court possesses such power and can exercise it to secure the ends of 
justice. 'The question is whether the highest Court in a State has and must always 

1. Cr].A. No. 122 of 1959, decided on 16tb January, 1961. ' ' ‘ ' 
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be deemed to have had such power. The further question is whether the exercise 
■of such power would involve alteration of a judgment or order and if so \vhcthcr that 
must be deemed to have been permitted by, the Code. 

. Certain cases were cited at the Bar and wc will deal with them in chronological 
order. The first is In the matter of H. Dply & others^. In that case Tek Chand J., 
said that the High Court has power to expunge passages from judgments delivered 
by itself or by subordinate Courts and its power to do so has been put beyond contro- 
versy by the enactment of section 56 1 -A in the Code of Criminal Procedure. While 
coming to this conclusion .the learned Judge has referred to five, decisions of the Chief 
Court of Lahore and pointed out that that Court claimed the power to cxpimgc 
remarks in appropriate cases. It may incidentally be mentioned that he has also 
referred to the decision in Panchanan Banerji y. Upendra Nath^, in which it was Held 
that the High Court had inherent power to order deletion of passages which arc 
cither irrelevant or inadmissible and which adversely affect the character of persons 
before the Court. It may, however, be mentioned that that was a case where the 
learned Judge, Sulaiman J., was dealing with an appeal against acquittal and ordered 
the expunction of remarks while exercising, appellate jurisdiction though he has 
referred in this connection to the inherent powers of the Court. Neither of these 
■decisions, however, contains any discussion on the point. 

Then there is the decision in v. Shrinivas Copal Kawale^ in which Beaumont, 
C.J., held that the High Court had no power under section 561 -A to expunge passa- 
ges in judgments which have not been brought before it in regular appeal revision.' 
There, an application was made under section 561-A for expunging certain obser- 
vations criticising a witness made by the Additional Sessions Judge of Poona in a 
criminal appeal. Dealing with the application the learned Chief Justice observed ; 

“ It is obvious that, if the jurisdiction exists, its exercise must jjiacc the Court in an anomalous 
position. The Court must go through the record ofa case in which it is not called upon to act judicially 
at the instance of a party who is not aggrieved by the decision, and it may well be that the Court 
■will have to come to a conclusion upon matters not in issue in the proceedings. ” 

He referred to the decision in Emperor v. C. Dunn^ and Emperor v. Sidaramaya^, in 
the first of which it was held that the High Court had no such jurisdiction and in 
the second it was said that it was doubtful whether such jurisdiction exists in the 
High Court. He expressed disagreement with the view taken in Panchanan Banerji’s 
case-, and Daly's c'ase^, and observed : 

“ .With all respect to the learned Judges who have taken a different view, I am quite unable to 
sec how section 56i-A affects the question. Tliat section provides that nothing.in the Code shall be 
deemed to limit or affect the inherent power of the High (jourt to make such orders a; may be neces- 
sary to give effect to any order under the Code, or to prevent abuse of the process of any Court or 
othen«se' to secure the ends of justice. So that all that the section does is to preserve the inherent 
powers of the High Couit svithout conferring any additional power. In my opinion no Court can 
claim inherent power to alter the judgment of another Court. All powers in appeal and revision are 
statutory, and not iulierent in the superior Court. When once a matter is duly brought before a 
superior Court, then no doubt inherent powers may be called in aid to enable the Court to do complete 
justice, but the power to bring a matter in appeal or revision before a superior Court must be conferred 
by statute or some enactment having statutory effect. ” 

The learned Chief Justice observed that the power of superintendence conferred upon 
the High Court by section 224 of the Government of India Act over Courts subordi- 
nate to it does not enable the High Court to correct a judgment of a subordinate 
Gourt and points out that sections 435 and 439, Criminal Procedure Code only 
enable the High Court to satisfy itself about the correctness, legality or propriety 
of any finding, sentence or order of an inferior Court or of the regularity of the 
proceeding before it. Then he observed : 

“ When the High Court is hearing an application in appeal or revision, the whole matier is before 
■it and it can make any order consequential or incidental to the order under review, and, in my opinion, 
ta such a case the Court is entitled to e-xpunge any remarks in the lower Court’s judgment svhich it . 
thinks ought not to have been made. But it seems to be impossible to say that expunging passages 
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from a judgment giving reasons for an order which is not under appeal involves anything consequential: 
or incidental to the matter in appeal. If the Court thinks that any siiclt action is called, for, it can. 
itself send for the record and act regularly in revision. ” ' 

In the end the learned Chief Justice held that the decision in Emperor v. Dunn^ 
svas right and, has not been altered by 'the introduction of section 561 -A, This- 
judgrhent tvas partially overruled by a Full Bench in Stale y. Nilkamth Shripad Bhave -. 
Ghagla, C.'J;, who delivered, the judgment of the Court concurred with the observa- 
tion' of Beaumont, C.J., that no Court can claim inherent power to alter the jiidg- 
mtmt of another' Court aridaftcr'pointing out that Beaumont, Ciji; had also said in 
his judgment that the Co.urt had inherent jurisdiction to'alter the judgment once the- 
matter comes before it'in 'appeal or revision, said ‘ ’ 

. “It is difficult to understand, if the High Court has no inherent jurisdiction to alter the judgment 
of another Court, how that jurisdiction arises merely because the matter comes before the High Courj 
in appeal or revidou. Either the' Cdiut has inlierent jurisdiction or it Kas not. ‘If it has' inherent 
jurisdiction, it can be exercised either iii appeal or in revision, orj. . . .by an independent application 
made by the party undci section 561-A. ., 

The learned Chief Justice then 'quo ted the further observations- of Beaumont, C.J.,: 
which we have reproduced earlier and said ; ' - ■ ' 

“ It is difficult to understand how the Court can act regularly In revision if there is no effective 
order which can be challenged in revision. Therefore, in our opinion this judgment was correctly 
decided to the extent that it laid down that there was no inherent jurisdiction in a superior. Court to- 
alter the judgment of another Court. But to the extent that this Division Bencli laid down that the 
power to judicially correct the judgment of a lower Court only a:ose in appeals and revisions, it was 
not correctly decided. The power of the High Court judicially to correct any subordinate Judge 
exists independently of applications yvhich come before it by ivay of appeal or revision. This Court 
can judicially correct anysubordinate Judge in any application made to it which it can entertain under 
section 561-A of the Code. ” 

The learned Chief Justice then referred to an unreported decision of the Bombay 
High Court in which the view was taken that the Court has jurisdiction to expunge 
remarks from the judgment of a lower Court although the matter was not before it in 
appeal or revision and in which the Court expressed difficulty in appreciating the 
view taken in Roger's case^. Then tlie learned Chief Justice pointed out that he did 
not find it easy to understand how if, as was said by Beaumont, C.J., the power to 
alter the judgment of an inferior Court is not an inherent power, it can be brought 
in aid as an inherent power provided only the matter is before the High Court, in 
what he has called regular revision. According to the learned Chief Justice in 
entertaining an application under section 561-A “ what the High Court should do 
is not to expiunge remarks but judicially to correct by its judgment the judgment of 
the lower Court.” We also find it difficult to understand what Beaumont, C.J., 
meant when he said on the one hand that the High Court has no inherent power to 
^ter the judgment of an inferior Court and on the other that when the matter 
is before the High Court by way of regular revision it can alter the judgment by 
exercising its inherent power. Either the High Court has inherent power to alter a 
judgment of a subordinate Court or it has not. If it has no inherent power to do so 
the mere fact that a regular proceeding arising out of the judgment of the subordi- 
nate Court is before it would make no difference. For, even then it cannot do any- 
thing as its revisional powers under section 439, Criminal Procedure Code do not 
enable it to expunge remarks. Yet, according to the learned Chief Justice the 
High Court can then exercise its inherent po-rver. Ho^v it can do so when on the 
earlier statement of the legal position, it has no such inherent power, is not casyjto 
follow. 

We also feel some difficulty in understanding the judgment of Chagla, C.J., 
tvhen he says that by entertaining an application under section 561-A the High Court 
can judicially correct the judgment of a suborinatc Court but at the same time 
not expunge remarks therein as doing so would be altering the judgment of the 
subordinate Court. If the alteration or amendment of the judgment or order of a 
subordinate Court is not the necessary consequence of the judicial correction of such 
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judgment or order we fail to see how removing from it a passage which is not re- 
levant to the controversy decided by the judgment would amount to such alteration. 
A judgment consists of the verdict of the Court and its reasons bearing on it. If a 
superior Coiut, supersedes or alters or amends either of these it will be reversing, 
altering or amending the judgment. But if a document embodying the judgment 
contains besides the Court’s verdict any rettf ons therefor, any a,dditional matter which 
is unrelated to either of these two components of the judgment it cannot properly 
be regarded as a part of the judgment merely because it is contained in the same do- 
cument. By including within the judgment irrelevant matter the Court cannot make 
ihcm an integral part of the judgment. The power to delete or order the deletion of 
such matter for securing the ends of justice must be deemed to inhere in the High 
Court. ' J •> 

' The learned Chief Justice seems to Accept the position that under section 561-A 
ah' application caii be made to the High 'Court complaining of injurious remarks- 
by a subodinatc Couirt on the ground that they arc unjustifiable or irrelevant' and 
that Such an application becomes a judicial proceeding before the High Court. 
He also accepts that the High Court can thereupon correct the judgment of the sub- 
ordinate Court in appropriate circumstances. If the High Court has power in such a 
proceeding to correct the judgment or order of a subordinate Court how exactly and 
when docs it exercise it? Earlier in his judgment the learned Chief Justice has 
said : 

“ A judgment of a lower Court may be wrong ; !t may even be perverse. Th'e proper way tu attack 
that judgment is by bringing it under the scrutiny of the superior Court and getting the judgment of the 
lower Court judicially corrected. But is it proper for the superior Court to alter or amend the judgment 
which has already been delivcicd ? In our opinion, the inhcientpjwer that the High Court possess- 
es is, in proper cases, even though no appeal or revision m.ay be preferred to this Court to judicially 
correct the observations of the lower Court by pointing out that the observations made by the Magis- 
trate were not justified or were without any foundation or were wholly wrong or improper. ” 

It may be mentioned that the Advocate-General who appeared in the case had urged 
merely making observations of this kind or passing structures on a subordinate 
Courtstandson a different footing from expunging objectionable remarks. The 
learned Chief Justice observed : 

“ In our opinion it is not necessary to express the displeasure of this Court against any observations 
made by a Magistrate or by a Session Judge by expunging the remarks from the judgment delivered by 

him In our opinion, therefore, it would not be correct to say that expunging 

remarks from a judgment or deleting passages from a judgment constitutes the inherent power of any 
superior Court and, therefore, the inherent power of the High Court. ” 

The learned Chief Justice quite rightly holds tliat the High Court has in- 
herent power judicially to correct a subordinate Court even for making harmful 
remarks against a person who is not a party to the proceedings. But, according 
to him, the sole content of this power consists of axpresssion by the superior Court of 
its displeasure at the offending remarks. We can discern no principle upon which 
such a limitation on the inherent powers of the High Court can be justified. 

Moreover, mere expression by the High Court of its displeasure at the offend- 
ing observations of a subordinate Court cannot even be regarded as amounting to- 
“judicial- correction ” of the error committed by such Court. For, despite the 
dis-approbation, the remarks continue to be there on the record of the 
subordinate Court. The form normally adopted by a superior Court for “judicial 
correction ’’ of an error of a subordinate Court docs not consist of mere expression 
of its disagreement with tlte view taken by the subordinate Court but of effacing 
that error and thus depriving it of its legal effect. That is precisely what ought to 
be done with respect to irrelevant remarks of a subordinate Court when dicy arc 
found to be unjustifiable and harmful. The appropriate fonu in wdiich this part of 
the judiciaf process may be carried out would be either by expunging them or dirc- 
ting them to be expunged so that they tvould cease to have any effect. 

'Ilicrc can be no doubt that tlic judgment of a Tribunal empowerd by law to 
adjudicate upon and decide any matter affecting the rights of parties is inviolable 
unless the law allows it to be questioned or interfered with. In such a ease the judg- 
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merit can be challenged only and interfered with only by tlie specified authority 
and to the extent permissible by the express provisions ' of law. No other Court, 
not even the High Court, unless expressljj permitted by law can entertain a challenge 
or exercise any'power witli respect to a judgment!' Its inherent power is not exerci- 
sable for this purpose because what is made final or inviolable by law is beyond the 
purview of such power. But the inviolability which attaches tb a judgment must 
necessarily be confined to its inte^al parts,' that is the verdict and reasons therefor.. 
It cannot extend to matters which though ostensibly a part of the judgment arc 
not in reality its integral parts. It is because of this that the majority of the High 
Courts hold. that, they have alwaj-s had the power -to expunge passages from the 
judgments of subordinate Courts' in certain circumstances. In other words that 
this power has always been there and can be resorted to for securing tlie ends of 
justice. It is significant to note that despite this, though the Code was . amended 
materially in 1955 tlie Legislature did not indicate in section 561-A or any other 
provisions that this power did not exist or is taken away. Clearly the High Courte, ' 
by expunging remarks from an order or judgment of a subordinate Court would not 
in any event be altering it on merits or in any matter of substance butbc only deleting 
from it matter which being alien to the matter before the Court ought never to 
have been there. When such only is the effect of what the High Court docs, can 
prohibition to this course be inferred from the fact that sections 423 and 439 which 
•deal with appellate and revisional powers, are silent about such matters? We 
are clear that tliey do not exclude such power. As already stated, expunction of 
irrelevant remarks does not amount to the alteration or amendment of a judgment 
•or an order of a subordinate Court. No doubt, tlie exercise of such power will 
have the effect of taking out of tlie judgment or order sometliing which was there 
before and thus in a limited tvay to interference with the content, of the document 
embodying the judgment or order. But bearing in mind the paramount importance 
of securing the ends of justice the High Court must be deemed to have such power. 

When we speak of the inherent powers of tlie High Court of a State tve mean 
the powers which must, by reason of its being the highest Court in the State having 
general jurisdiction over civil and criminal Courts in the State, inhere in tliat Court. 
■The powers in a sense arc an inalienable attribute of the position it holds with respect 
to the Courts subordinate to it. These powers arc partly administrative and partly 
judicial. They are necessarily judicial when they arc exercisable with respect 
to a judicial order and for securing the ends of justice. Wfiicn we speak of ends 
of justice we do not use tlie expression to comprise within it any vague or nebulous 
concept of justice, nor even justice in the philosophical sense but justice according 
to law, tlie statute law and the common law.- Again, this power is not exercisable 
every time the High Court finds that there has been a miscarriage of justice. For, 
the procedural laws of the State provide for correction of most of the errors of sub- 
ordinate Courts which may have resulted in miscarriage of justice. These errors' 
can be corrected only by resorting to the procedure prescribed by law and not other- ■ 
wise. Inherent powers arc in the nature of extraordinary powers available only 
where no express power is available to the High Court to do a particular thing and 
where its express, powers do not negative the existence of such inherent power. 
The further condition for its exercise, in so far as cases arising out of the exercise 
by the subordinate Courts of their criminal jurisdiction are concerned is tliat it 
must be necessary to resort to it for giving effect to an order under the Code of 
Criminal Procedure or for preventing an abuse of the process of the Court or for 
•otherwise securing the ends of justice. 

Tlic power to expunge remarks is no doubt an extraordinai7 power but never- 
theless it docs exist for redressing a kind of grievance for which the statute provides 
no remedy in express terms. The fact that the statute recognizes that the High 
Courts arc not confined to the exercise of powers expressly conferred by it and mav 
■continue to cixercise their inherent powers makes three things clear. One that 
•extraordinary situations may call for the exercise of extraordinary powers. Sc’cond 
that tlie High Courts have inherent power to secure the ends of justice. Third’ 
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that the express provisions of the Code do not affect that power. The precise powers 
which inhere in the High Court are deliberately not defined by section 561 -A for 
good reason. It is obviously not possible to attempt to define tlic variety of cir- 
cumstances which will call for tlieir exercise. No doubt, this section confers no 
new power but it docs recognize the general power to do that which is necessary 
to give effect to any order under tliis Code, or to prevent abuse of the process of 
any Court or otherwise to secure the ends of justice. But then, the statute docs 
not say that the inherent power recognized is only such as has been exercised in 
the past citlicr. What it says is that the High Courts always had such inherent 
power and tltat this power has not been taken away. Whenever in a criminal 
.matter a question arises for consideration whether in particular circumstances tlie 
High Court has power to make a particular kind of order in the absence of express 
provision in the Code or other statute the test to be applied would be whether it is 
necessary to do so to give effect to an order under the Code or to prevent the abuse 
of the process of the Court or otlicrwisc to secure the ends of justice. 

When the question arises before die High Court in any specific ease whether 
to resort to such undefined power it is essential for it to exercise great caution and 
circumspection. Thus when it is moved by an aggrieved party to expunge any 
passage from the order or judgment of a subordinate Court it must be fully satisfied 
that the passage complained of is wholly irrelevant and unjustifiable, that its reten- 
tion on the records will cause serious harm to the person to whom it refers and that 
its cxpunction will not affect the reasons for die judgment or order. 

This aspect of the matter has been emphasised by Chagla, C.J., in the aforesaid 
case and we have no doubt that it is very necessary in order to maintain the in- 
dependence of the judiciary that every presiding officer of a criminal Court however 
junior, should feel that he can fearlessly give expression to his views in the judgment 
or order which he delivers and that no impression should be allotvcd to be created 
in ffic mind of the presiding officer diat die High Court is likely to interfere lighdy 
•with his opinions. For, otherwise, his independence will be seriously undermined. 

To sum up, every High Court as the highest Court exercising criminal juris- 
diction in a State has inherent power to make any order for the purpose of securing 
the ends of justice. This power extends to cxpunction or ordering cxpunction of 
irrelevant passages from a judgment or order of a subordinate Court and would 
•be exercised by it in appropriate cases for securing the ends of justice. Being an 
extraordinary power it will, however, not be pressed in aid except for remedying a 
■flagrant abuse by a Subordinate Court of its powers sucli as by passing comment 
upon a matter not relevant to the controversy before it and which is unwarranted 
or is likely to harm or prejudice anodier. 

In the case before us, as we have already indicated, the remarks arc not such 
as are likely to cause harm to the appellant nor are such as should cause any harm 
to him. We, therefore, hold that this is not a fit case for the exercise of the extra- 
ordinary power of tlic High Court under section 561-A. For these reasons we 
dismiss tlie appeal. 

K.S. 


Appeal dismissed i 



[1964 


IS4 ■■ ■ ■ • THE 'SUtmiB COURT JOURNAL.' 

*rHE SUPREME. COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

- • i'RESENT P. B. Gajendragadkar, K. N. Wanchoo, K. C. Das Gupta, 
J.G.- Shah AND N. Rajagop ALA Ayyanqar, Jj. 

The Associated Industries (P.) Ltd. . AppeUant* : 

The Regional Provident Fund Commissioner, Kerala, 

Trivandrum ■ • • Respondent i 

Eihplqycis’ Provident Funds Act {XIX of 1952), section 1 {i)— Scope— Company hmmns tile factory and 
engineering wVrks—Jf falls within section 1 (3). 

If the factory.carries on one industry which falls under Schedule I and satisfies the requirement 
as to the number of employees prescribed by the section it clearly falls imder section 1 (3) (a) of the 
Employees’ Provident Funds Act. If the factory carries on more than one industry all of which fall 
under Schedule I and its numerical strength satisfies the test prescribed in that behalf , it is an esta- 
blishment under section 1 (3) (a). If a factory runs more industries than one, one of which is the 
primary and the dominant industry and the others arc its feeders and can be regarded as subsidiary, 
minor, or incidental industries in that sense then the character of the dominant and primary industry 
svili determine the question as to svhether the factory is an establishment under section 1 (3) (a) or not. 
If the dominant and primary industry falls under Schedule I, the fact that the subsidiary industries 
do not fall under Schedule I will not help to exclude the application of section 1 (3) (a). If the domi- 
nant and primary industry docs not fall under Schedule I, then section 1 (3) (a) will not apply. If the 
factory runs more industries than one all of which arc independent of each other and constitute separate 
and distinct industries section 1 (3) (a) will apply to the factory even if one or more, but not all, of the 
industries run by the factory fall under Schedule I. The question about the subsidiary, minor, or 
feeding industries can legitimately arise only svherc it is shown that the factory is really started for 
the purpose of running one primary industry and has undertaken other subsidiary industries only for 
the purpose of subserving and feeding the purposes and objects of the primary industry ; in such 
a case these minor industries merely serve as departments of the primary industiy ; otherwise if the 
industies run by a factory are independent, or are not so integrated as to be treated as part of tlie 
same industry, the question about the principal and the dominant character of one industry as 
against the minor or subsidiary character of another industry does not fall to be considered. 

Section 1 (3) (a) applies to a company which carries on tiles industry and an engineering industry 
within the same premises and as part of the same establishment and tmder the same licence. 

Appeal from the Judgment and Decree dated 8th August, i960, of the Kerala 
High Court in O.P. No. 97 of 1953. 

G.P. Pat, Advocate and jf.B. Dadachanji, O.C. Malhur and Ravinder f/arain. 
Advocates of Mjs. J.B. Dadachanji & Co., for Appellant. 

i?.F. Guple, Additional Solicitor-General of India, {R. Ganapathy Iyer, Advocate 
and P.D. Menan, Advocate for R.H. Dhebar, Advocate, with him), for Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, — ^The short question which arises in this appeal is whether 
the factory run by the appellant, the Associated Industries (P.) Ltd., Qjiilon, falls 
witltin section i (3) of the Employees’ Provident Funds Act, 1952 (XIX of 1952) 
(hereinafter called the Act) . The appellant is a Company which runs a tile factory 
and an engineering works at Quilon. The tile factory began its career in July, 
,1943, and the engineering wor^ in September, 1950. It is common ground that 
these two industries arc separate and distinct and that they are carried on by the 
same Company and on the same premises. It is also common ground that a licence 
issued under the Factories Act, 1948, has been issued to the appellant for the entire 
premises and it is under this licence that the said premises are allowed to be used 
as one factory under the said Act and the Rules framed thereunder. 

It appears that the respondent, -the Regional Provident Fund Commissioner, 
Vanchiyoor, Trivandrum, intimated to the appellant on loth March, 1953, that 
the Act as well as the scheme framed under it were applicable to the appellant’s 
factorjr, and so, the appellant was called upon to deposit in the Sub-Office of the 
Imperial Bank of India the contributions and administrative charges as required 
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by section 6 of the Act. The same requisition was repeated on 25th March, 1953, 
and- 24th April, 1953. The appellant disputed the corretness of the view taken 
•by the respondent that the appellant’s factory fell under the purview of the Act, 
and so, it refused to comply with the respondent’s requisition. Thereupon, the 
respondent wrote to the appellant on 1 6th J une, 1953, informing it tliat appropriat c 
action would be taken to compel the appellant to make the necessary deposit and 
submit returns as required by the Act in case it failed, to comply with the notices 
issued in that behalf. At tliis stage, the appellant moved the High Court of Kerala 
by a Writ Petition (O.P. No. 97 of 1953) in which it claimed a wit of cerlio ari 
quashing the notices issued by the respondent against it, and restraining tlic 
respondent from proceeding furtlier in the matter and for otlier ineidental reliefs. 

The main contention raised by the appellant before the High Court was that 
the appellant’s factory was not an cstablislunent to which section i (3) of the Act 
•applied. The High Court haS rejected tliis contention. Then it was urged before 
•the High Court on behalf of the appellant that the effect of . the notices served on 
the appellant by tlie respondent was retrospective in character and it was urged 
that the said notices were illegal. This argument was also rejected by the High 
Court. The appellant further contended before the High Court that since for 
the relevant period the employees had not made their contributions, it would be 
inequitable to enforce the notices against the appellant. The High Court noticed 
the fact that it had been conceded by the respondent that he did not propose 
to collect the employees’ share of the contribution to the fund for the relevant period 
from the appellant, and it held that the concession so made was proper and fair 
and so, there was no substance in the grievance made by the appellant that giving 
effect to the notices served on it by the respondent would be inequitable and unjust. 
On these findings, the Writ Petition filed by the appellant was dismissed with costs. 
It is against this order that the appellant has come to this Court with a certificate 
granted by the High Court. 

The principal point which is sought to be raised by Mr. Pai on behalf of the 
appellant in this appeal is concluded by a recent decision of this Court in The 
Regional Provident Fund Commissioner, Bombay v. (i) Shree Krishna Metal Manufacturing 
Cd., Bhandara and (2) Oudh Sugar Mills Ltd.^ It would be hoticed that the relevant 
sections which fell to be construed in dealing with the appellant’s contention are 
section I (3), section 2 {g) and (i) and section 6 of the Act. Section i (3) (a) pro- 
vides, inter alia, that subject to the provisions contained in section 16, the Act applies 
to every establishment which is a factory engaged in any industry specified in Sche- 
dule I and in which 50 or more persons arc employed ; the numerical requirement 
of 50 has been reduced to 20 by an Amending Act of 1 960. Section 2 (g) defines a 
* factory ’ as theaning any premises, including the precincts thereof, in any part 
of which a manufacturing process is being carried on or is ordinarily so carried on, 
whether witli the aid of power or without the aid of power; and section 2 (t) defines 
an ‘ industry ’ as meaning any industry specified in Schedule I, and includes any 
other industry added to the Schedule by notification under section 4. Section 6 
prescribes for the levy of contributions and deak with other matters which may 
be provided for in Schemes; and in accordance with the provkions of thk section, 
the Employees’ Provident Fund Scheme of 1952 has been framed. 

In the case of The Regional Provident Fund Commissioner, Bombay^, thk Court 
has held tlrat section i (3) (a) docs not lend itself to the construction that it k 
confined to factories exclusively engaged in any industry specified in Schedule I. 
It was observed in that connection that when tltc Lcgklature has described factories- 
as factories engaged in any industry, it did not intend that the said factories should 
be exclusively engaged in the industry Specified in Schedule I. Consistently witir 
thk view, tlik Court further observed that the word ‘ factory ’ used in section i (3) 
(a) has a comprehensive meaning and it includes premkes in which any manufactur- 
ing process k being carried bn as described in the definition, and so the factory 
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engaged in any industiry specified in Schedule I does not nccesiiarily mean a factory 
exclusively engaged in the particular , industry specified in the said Schedule. ' .In 
construing the scope -of section h. (3), (a) this Court held titat composite factories 
came within its purview and that the fact that a factory is engaged in-industrial 
activities some of which fall under the Schedule aiid some, do .not, will not take 
the factory out of . the purview of section, i (3) (a). ' . : 

Having dealt with this aspect of the 'matter, this . Court proceeded to consider 
the question as to whether numerical requirement of the employment of 50' persons, 
as the Fection then stood, applied to the factory or to the industry, and it held that 
the said test applied not to the industry, but to the factory. Tnus, the conclusion 
was that in. order tltat a factory should fall under section' i (3) (a), it must be shown 
that it is engaged in any such industry as is specified in Schedule I, and the number 
of its employees should not be less than 50. 

This decision makes it clear that section i (3) (a) is not confined only to fac- 
tories which arc exclusively engaged in industrial work to which Schedule 1 applies, 
but it also takes in composite factories which run industries some of whicn fall 
under Schedule I and some do not. - In order to make the position clear let us state 
the true legal position in respect of the scope of the application of section i (3) (a) 
in categorical terms. If the factory carries on one industry which falls under Schedule 
I and satisfies the requirement as to the number of employees prescribed by the 
section, it clearly falls under section r (3) (a). If the factory carries on more than 
one industry all of which fell under Schedule I and its numerical strength satisfies 
the test prescribed in that behalf, it is an establishment under section i (3) (fl). 
If a factory runs more industries than one, one of which is the primary and the 
dominant industry and the others are its feeders atrd can be regarded as subsidiary, 
minor or incidental industries in that sense, then the character of the dominant and 
primary industry will determine the question as to whether the factory is an estab- 
lishment imder section i (3) (a) or not. If the dominant and primary industry falls 
under Schedule I, the fact that the subsidiary industries do not fall under S.chedule 
I will not help to exclude the application of section i (3) (a). If the dominant and 
primary industry docs not fall under Schedule I, but one or more subsidiary, inci- 
dental, minor and feeding industries fall under Schedule I, then section i (3) (a) 
will not apply. If the factory runs more industries than one all of which are in- 
dependent of each other and constitute separate and distinct industries, section i 
(3) (a) will apply to the factory even if one or more, but not all, of the industries 
run by the factory fall under Schedule I. The question about the subsidiary, minor, 
or feeding industries can legitimately arise only where it is shown that the factory 
is reially started for the purpose of running oneprimary industry and has undertaken 
other subsidiary industries only for the purpose of subserving and feeding the pur- 
poses and objects of the primary industry; in such a case, these minor indiistries 
merely serve as departments of the primary industry, othenvise if, the industries 
run by a factory are independent, or are not so integrated as to be treated as part 
of the same industry, the question about the principal and the dominant character 
of one industry as against the minor or subsidiary character of another industry 
does not fall to be considered. 

It is in the light of this position that we may revert to the actual decision in 
The Regional Provident Fund Commissioner, Bombay^. In that case, this Court was 
dealing with the cases of Shree , Krishna Metal Manufacturing Go., and Oudh 
Sugar Mills Ltd. Thc.Metal Company carried on four different kinds of activities 
. and it was held that its ind^trial activity which fell under Schedule I was neither 
minor, nor subsidiary, nor incidental to the other activities. In other words the 
industry which the company ran and which fell'under Schedule I was independent 
of the other industries conducted by the Company, and so, it was held that the 
question about one industry 'being subsidiary, minor, or incidental did not arise. 
In the result, the Company’s factory was found to fall under section r (3) (a). 
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■ On the other hand, the case of the Oudh Sugar Mills stood on a different basis. 
The primary activity of the mills was the manufacture of hydrogenated vegetable 
oil named ‘ Vanasada ’ and its by-products, such as soap, oil-cakes, etc. It . appear- 
ed that a department of the! Mills manufactured containers and this part of .the 
industrial activity of the Mills fclf under Schedule I. Evidence, however, showed 
that the fabrication of the containers had been undertaken by the Mills only as a 
feeder activity which was integrally connected with its primary business of produ- 
cing and marketing vegetable oil, and since the primary business was outside 
Schedule I the factory as a whole was held to be outside section i (3) (a). 

It is true that since this Court dealt with the two respective cases of the Com- 
pany and the Mills in one judgment, the test as to the principal character of the 
industrial activity of one industry in relation to the character of the minor industry 
came to be considered; but tlie application of the said test became necessary es^n- 
tially because of the case of the Oudh Sugar Mills. In the case of the' Company, 
however, the several activities were not minor or subsidiary, but were independent 
and it was held that the factory of the company fell under section i (3) (a) . There- 
fore, in our opinion, there is no scope for the argument in the present case that the 
engineering industry which the appellant runs is not the primary or dominant 
"industry but the manufacture of tiles is. Mr. Pai attempted to argue that though 
engineering industi'y run by the appellant’s factory falls under Schedule I, it em- 
ploys only 24 workers, whereas the tiles industiy employs more than 50. He also 
relied on the fact that the tiles factory was started in 1943 and the engineering works 
in 1950, and his argument was that judged in the light of the fact that the tiles in- 
dustry was started first, as well as considered by the application of the test of the 
strength of the employees working in the two industries, tiles industry should be 
treated to be the main, dominant and primary industry of the factory, and so, the 
factory, as a whole, should be held to be outside section i (3) (a) . In otir opinion, 

• this argutnent is plainly untenable. If the tiles industry and the engineering in- 
dustry are independent of each other, then no question arises as to which is principal 
and which is subsidiar)\ As soon as it is shown that the factory is carrying on two 
industries independent of each other one of which falls under Schedule I, it becomes 
a composite factory to which section i (3) (a) applies. When, section i (3) (a) 
requires that the factory should be engaged in any industiy specified in Schedule I, 
considerations as to whether the industrial activity is major or minor can arise only, 
where some activities are dominant and others are of the nature of feeding activities, 
but not otherwise. Where the industrial activities are independent and the factory 
is running separate industries within the same premises and as part of the same esta- 
blishment and under the same licence, it is difficult to accept the argument that in 
dealing with such a factory, enquiry would be relevant as to which of the industries 
is dominant and primar)', and which is not. Therefore, in our opinion, the High 
Court was plainly right in rejecting the appellant’s case that its factory did not 
attract the provisions of section i (3) (a) of the Act. 

Mr. Pai wanted to contend that if the appellant’s factory is treated as falling 
under section i (3) (a) , complications may arise by reason of the fact that the rate 
of contribution initially prescribed by section 6 has been amended in 1962 by the 
Amending Act XLVIII of 1962. Section 6 of the unamended Act provides, inter alia 
that the contribution to be paid by the employer to the fund shall be 6 J per cent, 
of the basic wages, dearness allowance and retaining allowance, if any, for the time 
being payable to each of the employees, and the employees’ contribution shall be 
equal to the contribution payable by the employer in respect of him. This section 
further provided that the employee was competent to make a liigher contribution 
not exceeding 8 and one-third per cent, of his emoluments specified in the said 
section. By the amendment made in 1 962, this rate has been enhanced to 8 per cent, 
in respect of any establishment or class of establishments which the Central Govern- 
ment, after making such enquiry as it deems fit, may by notification in the Official 
Gazette specify. We ^vere told that in regard to the engineering industry, this 
amended sub-section has been extended by a notification, and Mr. Pai’s apprehen- 
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sion is that if the.factory of the appellant is helcJ to be ah establishment to which 
section i (3) (c) applies on the ground that it is a .composite factory which runs 
several industries one of which falls under Schedule I, it is likely that .the increased 
rate may be made applicable to the factory as a whole. We ought to .add that 
Mr. Pai conceded that subsequent to the decision of the appellant’s writ petition 
in the High Court, the tiles industry has also be<?n included in Schedule!, but the 
revised rate has been made applicable to it. Mf- Pai. contends that if the factory 
is treated as falling under section i (3) (1), a distinction should be made in the diffe- 
rent industries run by the factory for the purpose of calculating the contribution of 
the employer to the Provident Fund. We do not propose to deal with this contention 
in the present appeal. That is a matter which may well have to be decided, by 
the respondent, and it is not open to Mr. Pai to request this Court to decide such a 
hypothetical question in the present proceedings. 

The result is, the appeal fails and is dismissed with costs. 

K.S. , Appeal dismissed. 



Industrial Disputes— Rcvuion of wagesitticture — ^Drlnciples-^Adjustmciit — Factors — • 

; Interiro . arrangement pending. final Bcttlemcnt-.of di^tfrl-Nccd to adhere to the 
agreement — ^Leavc Rules — ^Employees’ State Insurance Act, 1948 — ^Benefit under, 

, -if affecti leave rulo — Applicability of Leave Rules under Delhi Shops and Estab- 
lishinent Act, 1954 to all workmca— Gratuity— Workman dismissed for misconduct 
— Deprivation of gratuity— Not proper— Retirement age — ^Fixation by the Tribunal 
— -Erihciplea ■ ,.■•••' '■ ' - 

Industrial Dispute* Act (XIV of 1947), [section 17-A — ^Award— Date of coming into', 
operation — ^Pnndples : ... .> • ... ,, 

IinpdrtismdE*ports(Clontrpl) Act(XVinof I947),6cction5— OfTeaceuhder — Imports ‘ ! 

(Control) Order, 1955— Gompctcnwo|^ the licensing authority to impose condition 
f . that the goods imported be not sold— L.iability of the Chairman of Islanufacturcrs 
Cooperative Association for the offence • .. 

Orissa Kendu Lbaves (Control OfTrade) Act (XXVIII of J961), sections 3 to 6, 8 and, 

. 9— Validity of— Constitution of India (1950), Article 19 (6) — Constitution (First 
Amendment) Act, 1951 — ^pe and effect . . . . , . . 

Partnership Act (IX of 1932), Kction 69 (2)— Registration before the partition of 
India •ut LsSiore — Validity of after partition— Essential .Supplia (Tmporar/ 
Power*) Act (XXIV (ff 1946), section 2 — ^‘Edible oil-seed” — Meaning of , . 

U,?.’ PolicftRcgulatioMjiChaptcr XX, Regulation236 — Constitutionai;'validity — ^Regu- 
■ lation 236, clauses (a), (e),(rf) and (e)r^hadowjng suspects — ^No violation of Article . . 
.19(1) M) or Article 22 — ^Rc^ation 236 (6) — ^Domiciliary visits at night — ^Article 
22 of the Conititution iidnngcd . : . . , . . . . 


■ ,1 

■ i 

.126 .. 
, . '37 , 

. 138 

107 . 





table: :5f oases reported.:. ^ 

'■sUPREJv5E'COliRT.''OFII^IA • 


'Abdul Aziz ^p.i'Statc :ofMaliarashtra '■ 

Akadasi-Padlian p. State, of Orissa' ... ^ • L 

■Associated Indus. ;(P.), Ltd. p. Regl. P.F. Coimnr. 

•Hmdustan .Times. Ltd. £>. -V^rkmen ■■ ■ _ ' •' 

G. Kapur Chand p. Madan Gopal . 

Kharak Siagh p. State;, of U.P. ■■ ... •• .= '■ •. 

•Ladli Parshadjaisivalp. Kama! Distiller)- Co.', Ltd;' 

Nautical Kisban 0 . Partab Singh ■' '■ ,, 

RaghubirSaran p; State of Bihar - ' . , ' " •• 

Rahadc D.' Union of India ■ '. ' v;. 

Reference under Article 143 ,(1). of the- Constitution: •; , i’..-. • 

K. M. Shanmugam.P. S.R.'V.Si^(P.), Ltd. .. ,* 

■■ietdex oF'Re;ports.t;a 

Civil Procedure Code 0^ of 1908), sectiohdOO — ^Finding of fact — Finding as'.to undue • 
influence— If concluaive ahd binding in Second Appeal— Finding- based on-allega- - ' 

. .. tions neither pleaded nor proved — Finality ; - .. ■ • ‘ ■ 

Civil Procedure. Code (V.of 1908), Order 6, ruled — Plea of undue influence— ^Essiaitials' 

.—Necessity, for particulars— Duty of party . - .... • 

Constitution bf-Ihdia .(1950), Article 19 andArticle22 — ^Fundamental rights under-^ ' 
Scope and content of— -Life’ and ‘PersoMl liberty —What constitute-rConstitu-'. 
tion. of India . (1950), Article - 32 — Violation of !^damental right— Petition ' 
under— Exhtmceofaltemativereincdy— Ifa bar . 

Constitution of India (1950),. Article 133 (I)— “ Court immediately below i’-i-r-Mcaning ' 
of— Single Judge of High Court deciding Second' Appeal— Reversal of decision in 

: L.P. Appeal — ^.Appeal to Supreme Courts— Conditions— Civil, Procedure- Code- (V 
• of 1908),' section 110^“ Ctoyrt immediately . below ” ■ ; , .. ' 

Constitution of India (1950),' Article 226— ^copc of— Jurisdiction of High Court to issue 
writ of certiorari--" Error of Law apparent, on , the face of. the record ” — Meaning < 


of 


Coristifution of India (1950), Article 289— Scope-iEtateimmunity from Union taiiation ' 

■ — Scope of— CqnStilutionare.xeinption of State prbpmy— Whether cxtends'to trad-', 

' , . -ing taxes bp State property-^-Distinctioh between direct and indirect ttuxes 6a pro- ■ - ■ ■ 

, party and iiicome-^Custpms and Central dxcisc dulicsArNatufe of— Leiw of duties ’ 

.on State. .Government goods used for State Govenimoit trade-^Propbsed levy on' ' 
all State Government goods— Constitutional validity— Sea Customs Act . (VIII of 
1878), section 20 '(2) — Central Excises and Salt Act,(I of 1944), sections. ' .'. 

Contract Act' (IX of 1872), section 16— Undue influence— 'Hbat constitutes— Burden : 

■ of' proof— :Onus when shifts' . 

Criminal Procedure Code’(Vbf ,1898), .3cction''56I-A— Scope— ^Powers ofHich Court ' V 
in regard to' expunging remarks made in' itsjudgmerit or order by a Court aBainst 
a person who is , neither a party nor a witness to the proceeding— High ' Court ' ' . 

refusing to expunge remarks— Supremc Court if can.intcricrc in appeal by Special ' 

Dispiadid Persons (Debts Adjustment) ‘Act (LXX of 1953),' sections 2 (6)' 5 -md 16 (iS ' 

. — Applicability--Purchaser of -equity of redemption' in rrepecl oftfeufructiiafv '* ’ 

. mortgage — If debtor cntitlca to benefits of the Act . ■ • , 

'Emplqyea’-Providcnt'Funck Act ' (XIX of i952), section' 1(3)— Scope^-ComDanv' ' ' '- 

■ running tile factoiT'. and engineering works-dlf falls mthia section i (3) - ^ ^ . ' - 

Grant- Sanad— Construction- Grant of right in'watcf— Exhlusioh of mnninB water— ' ' ' 

- , Grantofbedofnver—Notnecessanlyincludeslitletofiowing water . • - ' 


'• Pages. 

: 128: 
' : !'.'37 
154- 
''■;A .1: 
: :'i38' 
: 107- 

■- : 12 
. ,31 

143; 
, 133.’ 
V'51 


12' 

12 

107 

■12 

- ‘ 120'. 


; .51 
12 

:'.143 

'■-.‘.'si : 

154'; 


^ 133' 

{Continued '.at cover. page d) 


Published & ,otvncd by N. Ramaratnad, M.A., RL.,"^ "prifitedAt the M L J Press' 

- , (Private) Ltd.. 55-56.. Mundaka:^ ^man Koil'- S^ct, Mylhpofe, MaW-i..' - V 
'. Sn K, Sankaranarayanani B,A. B,I« ■/ ^ ’ 






Edited by 

K. SANKARANARAYANAN, b.a., b.l. 


: ' ' AUGUST ' ■ 

; Mode ©f Citation (!964) !i S.CJ. 

CONTENTS 

Journal ' ■ > -.y • 

Notes of Recent Cases ; . " • ... 

Reports' , • 

SUPREME COURT jOUR^ 

, ; ; ; ;POST BOX 6^^ . 

I Subscription payable in advance: Inknd Rs. 25 per annum, inclusive of postage;: 
Foreign Subscription: £ 2.' ' ' 

Price of a Single Part Rs. , 2-50- to subscribers and Rs. S to non-subscribers. 

Free replacment of parts will not be made -unless complaints of non-receipt of 
parts are made within a we^ of the date of the' publication. 

Change of address should 'be intimated .'iii writing in ^vance. 

[AH jRights Res&ved.'l 


Pages; 

9—10 

9—22 

159—319 


Income-tks Act (XI of -ISSS), sfietions 34 (1) (a) JiUd 34,'(1-A)— Back assKsmciW—Es':.; 

- capcd idcoinc of war'psriod, 1st 'Septefflbir, 'J 939 to 31st March, i946-^Applica- ■ 
■ ’.'bility to, escapement of a laklr of rupees or more-r-Removal of time-limit dt eight : , 
' vcats-^pedal provisions, whether: discrimmatbry — \Vhclh(:r, provide for lappcals,-' , 

' revisioneic.—dohstitution.of India, (1950), '/«tjcle 14.’ . ' 

income-tax Act ('XI of 1922), section ,34 (i) (a) ns fended .hy Act- (I of 1959)— -Back • 

• ' assessment — ^Notice issued within eight. y^s served after ciglit years — ^Ainchdir,g : 
■' - Act .validating notices issued aftcrJiihitation^* Issued,’ meails.* served ’-—Income- . 

: tide (Amendmejit) Act (I of 1959), scctioii4 v.y : . 

■Industriai Disputes Act (XlV^of 1947)— Gi-atuity scheme— Need to fik'a ceiling on 
.-.gratuities ■ •• 

Industrial Disputes Act- (XIV of 1947) — Termination of emplojunent oh notice and 
whges. under, the Standing Orders-^Termination' subject. only: to the adjudication 
'.by the Industrial Tribunal — Actioii can be jt^iified by evidence before the Tri- 
' bunal- , ‘ ‘ ■ 

.Industrial Disputes Act (XIV: of 1947), section 33-A— ^Transfer of employee of bank to 
.another branch outside the State or language. area— A^pplication for concellation 
as offending terms of Sastfy Award .. ' ‘ 

Industrial Disputes Act (XIV bf'1947), section 33-G (2) — Scopa---Right or bciiefit claim- 
ed by workmari disputed by employers^ — ^Labour Court if can decide on and cbm-, 

• pute in terms of money-r-Power to intciprei award of settlement — Section 36-A — 

■Scope. ^ , .... 

Industrial Disputes Act (XIV of 1947), section 33-,C (2)'-7;Scopc . 

Industrial Disputes Act (XIV of 1947), section 33-G (2)-^Scope — ^Labour Courts juris- 
diction where. benefits claimed are not admitted by the eraploycr-TrSastry Award 
— ‘ Cashiers-ia-chaige ’’ — Interpretation ■ . . . 

Insurance — Fire Insurance;— Letter of cover — If policy of insurance— .^Unstamp^ letter, 
of coyer or interim protection note issued in;r(^ect of rc-insurancc-r-Destmctibn . 

, of property by fire — Suit to recover loss— Admissibility of letter of cover on payment 
, of stamp duty andipehaity — ^Permissibility - ... 

Land Acquisition Act (I.of 1894), section fi'^.l) Proviso— Scope tind Effect — ^Notifica- 
tion staling that, the land was' required for a .public purpose, namely “for ’I he. 
Premier RSfactory Factor' and work coimccted theicwith — If can be construed 
tts “ required for a company” ,. ; ■ 

Madras City Mvmicipal Act (IV of 1919), as amended by ’Act Xof 1936, section' 111 (1) 
(b) and rules under Schedule IV— ^Profession tax— If can be validly levied on pen- ■■ 
siotkcrs— Government ;of India Act, 1935, section 143 (2) and Consthuticn cif India ’ 
' - ■ (1950), Article 277 — ^If saves .the prbBtssibn tax levied on pensioners by Madras' 
City Municipal Council ' 'i - .... v. 

Madras General Sales Tax Act (IX of 1939), section 8-B (2)— Validity . , ' ■ . 

Mysore Village .Panchayals and Local Boards Act (Mysore Act X of 1959), sections 9, 
,10,11 v.:, ‘ 


Penal Code (XLV of 1860), sections 96, 100— ^Right of private defence — ^Principles— 

' Onus of proof.on person claiming right-j-Acevsed facing hostile mob of villagers— 

■ Right of private defence initially with the accused— Kiliirg people when mob flee- 
ing away— Victim standing at a far distance— Right, if available.". . ,. 

Penal Godc(XLVbf 1860), section ,I61^Gist of offence— .Charge and evidence when 
should indicate the other public servant with whom thescta-ice would be rendered 
, — Bcctiph2lT-“ Public servant ” — Scope— Road Transport Act (LXIV of 1950),. 
.section 43-t-Prbtectio.i to public servants — Lirnits : 

Penal Code (XLV - of 1860), sect ioii 366-A— Gist of offence under — -Pcrscii agisting' 

; : prostitute to ply her profession— If guilty — Abetment — “.Seduce ’’—Meaning ■ .. 

; Prevention of Corruption Act (II of 1917), section 5 (2) — Prosecution and trial uiidCr— 

. — Investigatioii irregular and not in accordance with scciioi. SA — Wiethcr vitiates 
• the trial — Whether,- there was proper. sanction in view of the, fact that the four' 
cases originally filed were subsequcnjly^split up, into Seven ■ , j , ... 

. Representation of the Pebpk Act'tXLIirof '1950), sccticri 30 - ■ , • ' 

Stamp Act (II of 1899), section 35, Proviso (d) apd Article 47rB of Schedule 1-^^entral 
&:impticn tmder Article 47 and .Provisor— “ Bears the stamp prescribed by the. Act 
for, such policy ’’—Interpretation. ' ■ - .. 

United.. Provinces District Board Act (X of 1922), sefc'tio'h’ 107— Bebpe— Lessee- frbiit 
-.- District Board in respect of, realisation of bayal and bazaar ducs—ObstrucfionUo ’ 
employee of Icssce^lf offence ',.,!.!, j, , j, 


Wot'----- r- " tes Act (I of....l955), section ,2, (6).:and W’orktng’ : 

■’ .“!'fi¥'f«'!3«9h3l^royisiors Act (XLV .of)955), .: 

section I (i)— “VVork)ng;Jbunialist3’’r^Patt-timcworkefsIikecorrt^onc[crit's if - 
'Outtide the scope of '.'v.i ‘Tr* . \ i^,C 


r- -I 1 




irj 


Tlffi SUPREME COURT JOURNAL; 




, TRIBUTE TO THE MEMORY OF JAWAHARLAL NEHRU. 

Before the commencement of the business of the Supreme Court for the 
NEW TERM ON 20TH JULY, 1964, THE CHIEF JUSTICE OF INDIA ON BEHALF OF THE 
Judges of the- Supreme Court paid the following tribute to the Memory 

OF JAWAHARLAL NeHRU. 

Mr. Attorney-General and members of the Bar, 

Before we begin the business of the Court for the new term to-day, it is our 
painful duty to express our profound sense of sorrow at the death of India’s first 
Prime Minister, Jawaharlal Nehru, which took place in New Delhi on the 27th of 
May, 1964. With the departure of Nehru from the Indian scene, a 'glorious epoch 
in the history of Modern India has come to an end. 

Born in affluent circumstances and brought up and educated in accordance 
with the best contemporary aristocratic tradition, when Nelu'u joined the Allahabad 
Bar, it seemed that his future career was set to the pattern which convention usually 
prescribed for brilliant young intellectuals belonging to his class. Providence 
had, however, willed otherwise ; and so, the young impressionable and impetuous 
Nehru came into close contact with Gandhiji, the sage of Sabarmati, who had mean- 
while appeared on the political horizon of India and had begun to preach his revolu- 
tionary doctrine of truth, non-violence, non-attachment and non-co-operation. Thus 
began the relationship of teacher and disciple between Gandhiji and Nehru which 
was destined to have such a significant and far-reaching impact on the history of India. 

Gandhiji and Nehru difiered in many ways and in several areas of thought, 
their approach was not the same, and that occasionally gave rise to a stimulating 
dialogue between them in the form of correspondence .which served to educate public 
opinion, but both of them passionately shared a living faith in two basic ideas ; Nehru, 
like Gandhiji, was rutlilessly determined to bring to a speedy end foreign rule in 
India which crippled her growth and development, and to usher in Swaraj ; and 
Nehru, like Gandhiji, was completely dedicated to the service of the poor and hungry 
millions of India whom Gandhiji in his characteristic style preferred to describe as 
‘ Daridra Narayan ’. 

This fundamental unity in their basic postulates bound the teacher and the dis- 
ciple together; the teacher showered boundless affection on his disciple and the dis-. 
ciple returned the teacher’s love with infinite reverence. Verily, this spiritual relation- 
ship between Gandhiji and Nehru is in, many ways unique in the history of mankind. 

Under-Gandhiji’s inspiring lead the Nation soon engaged itself in an unceasing 
non-violent struggle against the British bureaucracy, and in this struggle, Nehru 
consistently occupied his accustomed place of honour. During this heroic epoch 
of the national struggle for independence, Nehru’s personal life was completely 
transformed and his ideology went through a revolutionary change. He gave up 
the comforts of daily life, abandoned his intended plan of pursuing the profession 
of law and whole-heartedly dedicated himself to the cause of public service ; the 
call of ‘ Tyag ’ (.sacrifice) and ‘ Seva ’ (service) proved irresistible in his case. Ulti- 
mately, with the dawn of political freedom on the 15th August, 1947, the epoch of 
Gandhiji, the Father of the Nation, came to an end with a sense of proud fulfilment, 
and then began the era of Nehru, the Maker of Modern India. 

The most significant contribution that Nehru and his illustrious colleagues made 
to help the steady and unfailing growth and development of democracy in . a free 
India was the drawing up of the Constitution which was adopted on the 26th January, 
1950. The Constitution with just pride proclaimed that the cherished goal of Free 
in dia was to guarantee to all its citizens justice, political, social and economic, and 
It ordained that the Nation’s march towards the attainment of this ideal would be by 
democratic process. Inevitably, the Constitution proceeded to give a place of pride 
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to the fundamental rights of citizens enshrined within its Articles and simultaneously 
made appropriate, rational and harmonious provisions under which the said valued 
rights could be reasonably adjusted with the competing claims of socio-economic 
justice. The adoption of the democratic process for the establishment'of the egali- 
tarian Welfare State is the most distinguishing feature of the Nehru era. 

This democratic process postulates the paramount importance of the Rule of 
Law, and so, under the Constitution, the Supreme Court and the High Courts were 
constituted as the custodians of the fundamental rights of Indian citizens, and it 
became their sacred duty to safeguard these fundamental rights and to keep an un- 
ceasing vigil on all legislative acts and executive actions in order to ensure that the 
Statutes passed by the Legislatures and the actions taken by the Executive in pursuance 
of them, strictly conformed to the relevant provisions of the Constitution. The 
Judiciary in India has ever since been faithfully and fearlessly discharging the sacred 
task which has been entrusted to it by the Constitution. 

Judicial process is sometimes apt to be slow, prolonged and tardy and it is 
likely to create impatience in minds which are keen on achieving socio-economic 
objectives without delay. Even so, Nehru never wavered in bis firm conviction 
that ultimately, the Rule of Law is the only firm and solid basis for the democratic 
way of life, and so, he consistently recognised the significance and importance of 
the work that the Judiciary has to perform in the context of the democratic way of 
life. 


Firm belief in the paramount necessity of adopting a rational and scientific 
approach in the discussion and solution of all secular socio-economic problems ; 
passionate adherence to the doctrine of secularism which refuses to recognise the 
relevance or materiality of the citizens’ religion in the realm of socio-economic 
matters of public importance ; undying faith in the unity and integrity of India and 
in the absolute equality of all her citizens whatever language they speak, whichever 
religion they follow and whatever caste or creed or region they belong to, nnd un- 
wavering, steadfast, relentless determination to pursue the democratic way of 
life ; these basic concepts can broadly be regarded as the distinguishing features 
of the progressive socio-legal philosophy which Nehru continuously preached and 
practised throughout his life. There is no' doubt that it is by adhering to these 
principles faithftilly in action that the country would perpetuate the memory of 
Nehru. 

On this solemn occasion, this Court fervently resolves in a spirit of humility 
that the rational and appropriate way in which the brotherhood of law consisting 
of Lawyers and Judges can pay their homage to the memory of Nehni is' to re-dedicate 
themselves to the mighty task of sustaining and upholding the majesty of the Rule 
of Law. We must all remember that for the successful operation of the Rule of Law, 
Judges must act fairly, impartially, objectively and withoutfear and favour, and 
Lawyers must whole-heartedly assist the Judges in the administration of justice by con- 
forming to the highest and the best ethical traditions of the profession which require 
that they must be independent, fearless and efficient, and must never depart from the 
strict path of rectitude, honesty and integrity in their work. Let us then devote 
ourselves to the discharge of our respective functions and duties in a spirit of com- 
plete co-operation, for that is the best way to honour the memory of Jawaharlal 
Nehru. 

May Nehru’s soul rest in peace. 



[Supreme Court.] . ■ ' 

K. Subba Rao, K.C, Das Gupta, and Karamshi Jethabhai Somayya v. 

Raghubar Dayal, JJ. State of Bombay 

'2,rd March, 1964. (now Maharashtra). 

C.A. No. 552 of 1962. 

• / 

Bombay Irrigation Act, 1879 — Government of India Act, (1935), section 175 (3). 

“ Can it be said that in the present case Exhibits D-67 and D-68 
disclose that the Superintending Engineer was authorised to enter into a 
contract of the nature mentioned therein on behalf of the Provincial Government 
and that the contract was expressed to be made in the name of the Gover- 
nor ? Nothing has been placed before us to establish that the Superintend- 
ing Engineer was legally authorised to enter into such a contract on behalf of the 
Government ; nor do the documents ex facie show that the agreement was express- 
ed to be made in the name of the Provincial Goyernment. The letters mentioned 
the name of the Minister of the Public Works Department and also the Government, 
in the context of the rates that might be fixed thereafter, but the said documents did 
not purport to emanate from the Governor. At best they were issued under the 
directions of the Minister. We find it difficult to stretch the point further, as 
such a construction will make tire provision of section 1 75 (3) of the Government 
of India Act, 1935, nugatory. We cannot, therefore, hold that either the contract 
was entered into by the person legally authorized by the Government to do so or, 
expressed to be made in the name of the Governor. The agreement is void, as it 
has not complied with the provisions of section 1 75 (3) of the Government of India 
Act, 1935.” 

M.K. JIambiar, Senior Advocate, {J.B. Dadachanji, O.C. Mathur and Rdvinder 
Ndrain, Advocates of Messrs. J.B. Dadachanji & Co,, with him), for Appellant. 

D.R. Prem, Senior Advocate, {B.R.G.K. Achar and R.H. Dhebar, Advocates, 
with him), for Respondent. 

G.R. ' Appeal dismissed,-, 

[Supreme Court.] 

P.B. Gajendragadkar, C.J., K.JI. Wanchoo, N. Vajrapani Naidu v. 

J.C.Shah,N.RajagopalaAyyangar New Theatres Carnatic 

and S. M. Sikri, JJ. Talkies, Ltd. 

4th March, 1964. C.A. No. 264 of 1962. 

Madras City Tenants^ Protection Act {III of 1922) as amended by Madras Act {XIX 
of 1955), Articles 19 and 31 of the Constitution. 

.. By Majority : — It was rirged, however, that by the statute as amended by the 
Madras City .Tenants’ Protection (Amendment) Act VI of 1926 (before it was 
amended by Act XIII of i960), the price which the Court may fix and at whieh the 
tenant is entitled to purchase the land is to be the lowest market value prevalent 
within seven years preceding the date of the order. This, it was submitted,, was 
unreasonable. But it is not necessary for the purpose of this case to decide that 
question, for the Company has offered to pay the market value of the land as at 
the date on which the order was passed by Panchapakesa Iyer, J. That absolves 
lis from the necessity to adjudicate upon the reasonableness of the provisions relating 
to payment of compensation at the rate prescribed by the Act as amended by Act 
VI of 1926. We may observe that by the Amending Aet XIII of i960 several 
alterations haye been made as regards the extent of the right of the tenants to re- 
quire the landlords to sell the land and the price which has to be paid by the tenants 
for purchasing the land. For instance, under the Amending Act the Court. may 
direct sale only .of the minimum area of land necessary for convenient enjoyment 
by the tenant of the house built by him and the price is to be the average market 
S— NRC 
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value in the three years immediately preceding the date of the order. In view of 
this amendment, and having regard to the special circumstances, viz. the offer 
made by the Company, notwithstanding the provisions of the Act, to pay the market 
value of the land at the date of the order, we decline to enter upon an academic 
consideration as to the validity of the provision fixing compensation at the lowest 
market value prevalent ^yithin seven years preceding the date of tlie order. As- 
suming that a provision fixing such compensation is unreasonable and therefore 
invalid, it would be clearly severable from the rest of tlie statute and would not 
affect the validity of the provision relating to acquisition by the tenant of the land 
demised by purchasing it from the landlord. At best, the landlord would be entitl- 
ed to obtain compensation which is equivalent to the market value, and that the 
Company has agreed to pay. That, however, is a matter on which we express no 
opinion. 

A. V. Viswanatha Sastri, Senior Advocate, {R. Ganapathy Iyer, Advocate, with 
him), for Appellants. 

M, C. Setalvad, Senior Advocate, (M. A. Sattar Sayeed and R. Thiagarajan, 
Advocates, with him), for Respondent. 

G.R. Appeal dismissed^ 

[Supreme Court.] 

K. Subba Rao, K.G. Das Gupta and Dhirendra Nath Gorai o. 

Raghubar Dayal, JJ, Sudhir Chandra Ghosh. 

^th March, 1964. C. As. Nos. 85 and 86 of 1961. 

Bengal Money Lenders Act {X of 1940), section 35 — Order 21 rules 64, 66 and 91, 
Civil Procedure Cade (F of 1908). 

The right under section 35 of the Bengal Money Lenders Act, 1940 is intended 
only for the benefit of tlie judgment-debtor and, therefore, he can waive that right. 

If that be the legal position. Order 21, rule 90 of the Code of Civil Procedure is 
immediately attracted. The concurrent finding of the Courts below is that by reason 
of the non-observance of the provisions of section 3 5 of the Money Lenders Act no 
substantial injury was caused to Che judgment-debtor. Further, though notice was 
given to the judgment-debtor, in one case he did not file objections at all and in the 
other case, though the judgment-debtor filed objections, he did not attend at the 
drawing up of the proclamation. The sales are, tlrercfore, not liable to be set 
aside under the terms of the said provision. 

B. Sen, Senior Advocate, (P. K. Ghosh, Advocate, with him), for Appellants 

(In both the Appeals). • 

Sukumar Ghose, Advocate, for Respondents Nos: 12 and 13 (In G.A. No. 85 
of 1961) and Respondent No. 9 (In C.A. No. 86 of 1961). 

G.R. ■ Appeals allowed. 

[Supreme Court.] . ; , 

P.B. Gqjendragadkar, C.J., K.N. Wanchob, Raja Bira Kishore Deb, Here- 

J.C. Shah, JV. Rajagopala Ayyangar ditory Superintendent, Jagannath 

and S.M. Sikri, JJ. Temple, Puri v. 

^th March, State of Orissa. 

C.A. No. 135 of 1962. 

Shri Jagannath Tmple Act {11 of 1955), Articles 14, 19, 26, 27, 28 and 31 of the 
Constitution — The Puri Shri Jagannnath Temple {Administration) Act {XIV of 1952) 
— Orissa Hindu Religious Endowments Act {II of 1952). 

The Jagannath temple holds a unique position amon^t the Hindu temples iii 

State of Orissa and no other temple can be regarded as comparable with it and 
■ - Jagannath Temple Act II of 1955 caimot be struck down under Article 14 
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of the Constitution of India. The Act has only deprived the appellants Adya 
sevakas of their right to the sole management of the temple which carried no 
beneficial enjoyment of any property with it and has conferred that management on 
a committee of which he still remains the chairman. In view of this clear dichotomy 
in the rights of the appellant and his predecessors there is no question of Article 3 1 (2) 
applying in the present case at all, in so far as this right of superintendence of the 
appellant is concerned. The attack on the constitutionality of the Act on the ground 
that the sole right of superintendence has been taken away from the appeUant and 
that is hit by Article i& (i) (f) or Article 231 (2) must therefore fail. 

One aspect is the provision of materials and so oh for the purpse of the sevapuja* 
This is a secular function. The other aspect is that after materials etc. have been 
provided, the sevaks or other persons who may be entitled to do so, perform the 
sevapuja and other rites as required by the dictates of religion. Clause (i ) of section 
1 5 has nothing to do with the second aspect, which is the religious aspect of sevapuja; 
it deals with the secular aspect of the sevapuja and enjoins upon the committee the 
duty to provide for the proper performance of sevapuja and that is also in accordance 
with the record of rights. So Aat the committee cannot deny materials for sevapuja 
if the record of rights says that certain materials are necessary. We are clearly 
of the opinion that clause (i) imposes a duty on the committee to look after the se- 
cular part of the sevapuja and leaves the religious part thereof entirely untouched. 
Further under this clause ii will be the duty of the committee to see that those who 
are to carry out the religious part of the duty do their duties properly. ' But this 
again is a secular function to see that sevaks and other servants carry out 
their duties properly ; it does not interfere with the performance of religious duties 
themselves. The attack on this provision that it interferes with the religious affairs 
of the temple must therefore fail. 

M.C. Setalvad and Sarjoo Prasad, Senior Advocates, {A.D. Mathur, Advocate 
with them), for Appellant. 

iS'.r. Gupie, Additional Solicitor-General of India, {M.S.K. Sastri and /J.jV". 
Sachthey, Advoctes, with him), for Respondent. 

G.R. Appeal dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, C.J., iT.JV". Wanchoo, B. Rajagopala Naidu v. 

J. C. Shah, jV. Rajagopala Ayyangar State Transport Appellate 

and 5 . M. Sikri, JJ. Tribunal, Madras. 

* ^th March, 1964. C.A. No. 19 011964. 

Motor Vehicles Act {IV of 1939), section 43"A — Madras Amendment Act XX 
of 1948. 

On a fair and reasonable construction of sectin 43-A, of the Motor Vehicles Act 
it ought to be held that the said section authorises the State Government to issue 
orders and directions of a general character only in respect of administrative matters 
which fall to be dealt with by the Smte Transport Authority or Regional Trans- 
port Authority under the relevant provisions of the Act in their administrative capa- 
city. • ' . 

As this Court has often emphasised, in constitutional matters it is of utmost 
importance that the Comt should not make any obiter observations on points not 
directly raised before it for its decision. Therefore, in indicating the possible alter- 
natives which may be adopted if the State Government thinks that the marking 
system helps die administration of the Act, we should not be taken to have expressed 
any opinion on the validity of any of.the courses specified. 

It would, we think, be idle, to suggest that any Transport Authority function- 
ing in the State would normally icfuse to comply with the order issued by the State 
Government itself. Therefore, we have no hesitation in hdlding that the decision 
of the Appellate Tribunal is based solely on the provisions of the impugned' order 



12 


aiid'sihcc the said order is invalid, the decision itself must be corrected by the issue 
'Of a writ o[^ certiorari. ■ . : ; ' • ■ . . 

iS,’ Mohan Kumard mangdldm, Senior Advocate, {M.M. 'Rdrigachari, Advocate, 
'and i2. JC. Garg and M.K. Ramamiirthi, Advocates of MJs. Rdmamurthi df . Co., with 
jhiih), for Appellant. . ’ 

R. Ganapathy Iyer, Advocate, for Respondents Nos. 2 and 3. 

A. Ranganadham Ghetty, Senior Advocate, {A.V. Rangam, Advocate,-, with 
him), for Respondent No. 4. 


M. C. Setalvad, Senior Advocate (JV. G. Krishna Iyengar, Advocate,' and Onkar 
Chand Mathur, Advocate, of Mis. Ijf.B. Dadachanji & Co., witli him) , for Intervener. 

G.R. — Appeal allowed. 


[Supreme Court.] 

P.B. Gajendragadkar, G.J., K:N. Wanchoo, Girdharilal Bansidhar i). 

J.C. Shah, M. Rajagopala Ayyangar Union of India, 

and S. M. Sirki, JJ. G.A. No. 318 of 1962. 

March, 1964. 

Sea Customs Act {VIII of 1878), sections 167 (8) and 183 — Jurisdiction of High 
Court under Article 226. 


A Court dealing with a petition under Article 226 is not sitting in appeal over 
the decision of the Customs Authorities and therefore the correctness of the con- 
clusion reached by those authorites on-the appreciation of the several items in the 
Hand-book or in the Indian Tariff Act which is referred to in these items, is not a 
matter which falls within the writ jurisdiction of the High Court. There is, here, 
no complaint of any procedural irregularity of the kind which would invalidate 
the order, for the order of the Collector shows by its contents that tliere has been an 
elaborate investigation and personal hearing accorded before the order now impugn- 
ed was passed, 

Purshottam Trikamdas, Senior Advocate {M.V. Goswami and B. C. Misra,Advo- 
.'cates, with him), for Appellant. 

Barlingay, Senior Advocate, {R.H. Dhebar, Advocate, with him), for Res- 
pondents, 

G.R. Appeal dismissed. 


[Supreme Court.] * 

P. B. Gajendragadkar, C.J., K.K. Wanchoo, Penu Balakrishna Iyer v. 

J.C. Shah, JV. Rajagopala Ayyangar Ariya M. Ramaswami Iyer, 

and S. M. Sihri, JJ. C.A.No. 79 of 1962. 

„ 6th March, 1964. ■ 

■ • 'Constitution of India Article 136 — Special Leave to appeal against the judgment 

of Single Judge of the Madras High Court without leave to fie a Letters Patent Appeal— 
If competent. • , - , . 

' The true position is that in a given case, if the respondent brings to the notice of 
this Court facts which would jusfffy the Court in revoking the leave already granted, 
'this Court would, in the interests of justice, not hesitate to adopt that course. There- 
fore; the question which falls to be considered is whether the present appeal shouW 
be dismissed solely on the ground that the appellants did not apply for leave undet 
the relevant clause of the Letters Patent of the Madras High Court. ; ' 

Having regard to the . wide scope of the powers conferred on this Court under 
Article 136, it is not possible and indeed, it would not be expedient, to lay down 
any general rule which would govern all cases. The question as to whether the juris- 
diction of tins Court under Article 136 should be exercised or not, and if yes, oh 
what terms and' CQpdhioBSj i? a mtitter which this Court has to decide op the ^cts 
Qf'.i(?acl;‘ca5c,‘ ■ 'i--. ■■■'' 
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Reverting then to the naain point raised by the appellants in this appeal we 
do not think we would be justified in refusing to deal with the merits of the appeal 
solely on the ground that the appellants did not move the learned Single Judge for 
leave to prefer an appeal before a Division Bench of the Madras Higli Court. The 
infirmity in tire judgment under appeal is so glaring that the ends of justice require 
that we should set aside the decree and send the matter back to the Madras High 
Court for disposal in accordance with law. The limitations placed by section loo 
Civil Procedure Code, on the jurisdiction and powers of the High Courts in dealing 
with Second Appeals are well known and the procedure which has to be followed 
by the High Court in dealing with such appeals is also well established. In the 
present case, the learned Judge has passed an order which reads more like an award 
made by an arbitrator who, by terms of his reference, is not under an obligation to 
give reasons for his conclusions embodied in the awards, when such a course is 
adopted by the High Court in dealing with Second Appeals, it must obviously be 
corrected and the High Court must be asked to deal with the matter in a normal 
way in accordance with law. That is why we think we cannot uphold the preli- 
minary objection raised by Mr. Rajagopal Sastri, even though we disapprove of the 
conduct of the appellants in coming to this Court without attempting to obtain the 
leave oftlie learned Single Judge to file a Letters Patent Appeal before a Division 
Bench of the Madras High Court. Therefore, without expiessing any opinion, on 
the merits of the decree passed in Second Appeal, we set it aside on the ground 
that the judgment delivered by the learned Judge does net satisfy the basic and 
legitimate requirements of a judgment under the Code of Civil Procedure. 

M.S.K. Sastri and M.S'. Marasimhan, Advocates, for Appellants. 

K. JV. Rajagopal Sastri, Senior Advocate, {B.K.B. Maidu, Advocate, with him), 
for Respondents Nos. i to 4. 

G.R. Appeal allowed and remanded, 

[Supreme Court.] 

P. B. Gajendragadkar, C.J,, K.Pf. Wanchoo, Narottam Kishorc Deb Varman v. 

J.C. Shah, jV. Rajagopala Ayyangar The Union of India, 

and S.M. Sikri, JJ. W.P. No. 87 of 1962. 

6 th March, 1964. 

Civil Procedure Code {V of iQo 2 >)—-Validity of section Sj-B — Articles 14, 19, 291, 
362 and 372 of the Constitution. 

The challenge to the validity of section 87-B, Civil Procedure Code, on the 
ground that it contravenes Article 14 has been repelled by a recent decision of this 
Court in Mohan Lai Jain v. His Highness Maharaja Sri Swami Man Singhji, (1962) 
I S.e.R. 702. 

Where frivolous claims are set up by intending litigants refusal to give sanction 
.may be justified, but where genuine disputes arise beUveen a citizen and a Ruler of a 
former Indian State and these disputes, prima facie, appear to be triable in a Court 
of law, it would not be fair or just that the said citizen should be prevented from 
inviting a Court of competent jurisdiction to deal with his dispute. If the power to 
grant sanction is exercised in a sensible way and is not used for stifling claims which 
are not far-fetched or frivolous, that may prevent the growth of discontent in the 
minds of litigants against the artificial provision prescribed by section 87-B. In the 
present proceedings, it docs appear prima facie, that the petitioners have a genuine 
grievance against the Central Government’s refusal to accord sanction to them to 
get a judicial decision on the dispute between them and respondent No. 2. That, 
naturally is a matter for the Central Government to consider. However, since 
it is not possible to accede to the petitioners’ argument that section 87-B is invalid, 
we have no alternative but to dismiss the writ petition. In the circumstances, 
there would be no order as to costs. ' 

S,S, SI\uklql Advocate, fpr Petitioners; “ 
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Bindra, Senior Advocate, {R.H.. Dhebar, Advocate, with him), for 
Respondent. - 

M.C. Setalvad, Senior Advocate, (iJ-JV. AfuMeyVe, Advocate, with him), for 
Respondent 2. ' : . 

Q.R. Petition dismissed- 

[Supreme, Court.] , 

K.SubbaRao,K.C. Das Gupta and Ugar Ahir 

Raghubar Dayal, JJ. State of Bihar. 

Qlh March, 1964; • Grl. A. No. 67 of 1962. 

Criminal Trial — Evidence— Meaning of the maxim Falsus in uno, falsu in omnibus 
{false ill one thing, false in every thing). 

Hardly one comes across a witness whose evidence does not contain a grain 
of untruth or at any rate exaggerations, ernbroideries or embellishments; It is 
■therefore, the duty of the: Court to scrutinise the evidence carefully and, in terms 
of the felicitous metaphor, separate the grain from the chaff. But, it cannot obviously 
disbelieve the substratum of the pro:ecutiou case, or the material parts of the evi- 
dence and reconstruct a story of its own out of 'the rest. That is what the Courts 
have done in this ca^e. In effect, the Courts disbelieved practically the whole 
version given by the witnesses in regard to the persuit, the assault on the deceased 
with lathis, the accused going on a bicycle, and the deceased wresting the bhala 
from one of the appellants and attacking with the same two of the appellants, the 
case that the accused attacked the witnesses, and the assertion of the witnesses of 
their being disinterested spectators. If all this was disbelieved, what else remained ? 
To reverse the metaphor, tlxe Courts removed the grain and accepted the chaff 
and convicted the appellants. We, therefore, set aside the conviction of the appel- 
lants and the sentence passed on them. 

Nur-ud-din Ahmed and U.P. Singh, Advocates, for Appellants. 

D. Goburdhan, Advocate, for Respondent. 

G.R. Appeal allowed. 

[Supreme Court.] 

K. Subba Rao, K.C. Das Gupta and Sunil Kumar Paul P.. 

Raghubar Dayal, JJ. State of West Bengal, 

6th March, 1^6/^.. - Cr. A. No. 156011961. 

West Bengal Criminal ~ Law Amendment [Special Courts Acts) {XXI of 1949) 
Penal Code [XLV of i860), mhonr 409, 409 and 161 read with 116 — Criminal Law 
Amendment Act [XLVI of 1952) — Criminal Procedure Code {V of iSgS), .sections 
226, 227. - , 

The Special Court could try the appellant of the offence under section 42OJ 
Indian Penal Code, and therefore the High Court was right - in altering his 
conviction from that under sections , 409 to 420, Indian Penal Code, 

In the circumstances, therefore, the appellant cannot be said to be prejudiced 
in hh conviction under scctiod 420, Indian Penal Code on account of the non- ' 
framing of the charge, and consequent non-trial, under section 420, Indian Penal 
Code. In fact, in the circumstances of the case, no question of irregularity in the 
trial arises.- The framing of the charge under section 420, Indian Penal Code was 
not essential and section 237, Criminal Procedure Code itself justifies his conviction 
of the offence under section 420 if that be proved on the findings on the record. 

The last contention for the appellant was that the sentence is severe. - Wc do 
not consider a sentence of i year’s rigorous imprisonment and a fine of Rs. 2,000 
severe. ' 

D.X. Mukherjee, Advocate, ' for ' Appelknt. , f'- ' i..' - - . 

P.h, Chakrabort^^ Advocate for P.K. Bose, AdvocatCj for Respondent. . .. 

Cr.R. ■ Appeal dimisstii 
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[Supreme Court.] 

P. B. Gajendragadkar, C. J., iT. jV. Wanchoo, State of U. P. o. Audh 

J. C. Shah, JV. Rajagopala Ayyangar ‘ Narain feingh 

and S.M. Sikri, JJ. G. A. No. 120 of 1963. 

Qth March 1964. 

Constitution of India (1950) Article 31 1 — Powers of the District Collector in U.P . — 
Relationship of Master and Servant — Functions and duties of Tahvildars. 

The Government Treasurer i.° a civil servant of the State holding a specific post, 
and he is authorised by the terms of his employment to employ Tahvildars to assist 
him in discharging his duties. Payment of remuneration to the Tahvildars is for 
services rendered in the “cashier department of the District Treasury” of the State. 
The Tahvildai'S receive their remuneration directly from the State, and are subject 
to the control of the District Officers in the matter of transfer, removal and disci- 
plinary action. Employment of Tahvildars being for the purpose of carrying out 
the work of the State, even though a degree of control is exercised by the Government 
Treasurer and the appointment is in the first instance made by the Treasurer sub- 
ject to the approval of the District Officers, it must be held that the Tahvildar is 
entitled to the protection of Article 31 1 of the Constitution. 

The order removing a Tahvildar in the instant case from service was made at 
the instance of the Controller, and did not conform to the requirements of 
Article 31 1 (2) of tite Constitution and was on that account invalid. 

H.Pf. Sanyal, Solicitor-General of India, (C.P. Lai, Advocate, with him), 
for Appellants. 

M.G. Setaload, Senior Advocate, {J.P. Goyal, Advocate, with him), for 
Respondents. 

G.R. Appeal dismissed, 

[Sotremb Court.] 

P. B. Gajendragadkar, C. J., K. If. Wanchoo, 

J. C. Shah, J\f. Rajagopala Ayyangar 
and S. M. Sikri, JJ. 

Qth March, 1964. 

Foreign Jurisdiction Act {XLVII of 1947), Articles 372, 366 (10) of the 
Constitution — Meaning of existing Law — Is Sanad a Law. 

Now,, it is plain tliat there is no legislative element in any of the provisions 
of this grant. It docs not contain any command which has to be obeyed by the 
citizens of the State ; it is a gift pure and simple made by the Ruler in recognition 
of the fact that under the custom of the family and the customary law of the State, 
he was bound to maintain his junior brother. The grant, therefore, represents 
purely an executive aot on the part of the Ruler intended to discharge his obliga- 
tions to his junior brother under the personal law of the family and the customary 
law of the State. It would, we think, be idle to suggest that such a grant amounts 
to law. It is true that partly it is b^ed on the requirement of personal and custom- 
ary law ; but no action taken by the Ruler in discharging his obligations imder 
such personal or customary law can be assimilated to an order issued by him in 
exercise of his legislative authority. Therefore, we have no difficulty in holding 
that the Sanad in question, is a purely executive act and cannot be regarded as law 
as contended by Mr; Setalvad;. 

M.G. Setalvad, Senior Advocate, R.K, Garg, M.K. Ramamurthi, D.P. Singh and 
S.C. Agarwala, Advocates of Mjs. Ramamurthi & Co., with him), for Appellant. 

S.V. Gupte, Additional Solicitor-General of India, {Ganapathy Iyer and R.H, 
Dhehar, Advocates, with him), for Respondents. 

G.R. 


Raj Kumar Narsingh Pratap. 
Singh Deo v. State of Orissa 
C.A No. 133 of 1963. 


Appeal dismissed. 
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[Supreme Court]. ‘ ' 

P.B. Gajendrdgadkar, C.J., K. M. Wanchoo, A. P. Krishnaswami Naidu 9. 

J.C. Shah, jV, Rajagopala Ajyangar ' , The' State of Madras 

and S.M. Sikri, JJ. Advocates General of the 

gth March, 1Q4.. State of Madliya Pradesh Maharashtra. 

i U.P., Rajasthan, Madhya Pradesh and 

Punjab, Interveners. 

Writ Petition Nos. I, 7, 8, 10, 53, 
and 76 of 1963. 

Madras Land Reforms Fixation of Ceiling on Land. Act {LVIII oj 
section 5, section 50 read with Schedule HI, Articles 14, 19 and 31 ('2) of the Constiluxion 
— Kerda Agrarian Relations Act, 1961. 

The attack on section 5 (i) is that it is hit by Article 14, inasmuch as it denies 
equality before the law or equal protection of law to persons similarly situate^ and 
reliance is placed in this connection on the decision of this Court in Karimhil Kunhi- 
koman v. State of Kerala, (1962) i. S.G.R. Supp. 829. In that case this Court was 
considering the Kerala Agrarian Relations Act, 1961 (hereinafter referred to as the 
Kerala Act). The argument is that as in the Kerala Act, so in the present Act,' 
the word “ family ” has been given an artificial definition which does not conform 
with any kind of natural families prevalent in the State, namely, Hindu undivided 
family, Marumakkattayam family, Aliyasantana family^ or Nambudiri Illom and 
that a double standard has been fixed in section 5 (i) in the matter of providing 
ceiling. It is therefore urged that the ratio of that decision fully applies to the 
present Act. Therefore, section 5 (i) should be struck down as violative of Article 
14 in tire same manner as section 58 of the Kerala Act was struck down. 

We are clearly of opinion that as in the case of section 58 of the Kerala Act so 
in the case of section 5 (i) of the Act discrimination is writ large on the consequences 
that follow from section 5 (i). We therefore, hold that section 5 (i) is violative 
of the fundamental right enshr'ined in Article 14 of the Constitution. As the sec- 
tion is the basis of Chapter II of tire Act, the whole Chapter must fall along with it. 

The provisions of sections 5 and 50 are the pivotal provisions of the Act, and if 
they fall, then we are of opinion that the whole Act must be .struck down as un- 
constitutional. The working of the entire Act depends on section 5 which pro- 
vides for ceiling and section 50 which provides for compensation. If these sections 
are unconstitutional, cis we hold they are,the whole Act must fall. 

R.V.S. Mani and K.R, Sarma, Advocates, for Petitioner (In W.P. Nos. i and 76 
of J963). 

R.V.S. Mani and T.R.V. Sastri, Advocates, for Petitioner (In W.P. Nos. 7, 8,. 
10 and 53 of 1963). 

A. Ranganadham Chetiy, Senior Advocate, (A.V.Rangam, Advocate, witlr him), 
for Respondent (In all the Petitions). 

I.JI. Shroff, Advocate, for Interveners Nos. i and 5 (In all the Petitions). 

M.C. Setalvad and jV. 5 . Bindra, Senior Advocates, Dhebar, Advocate, with: 
them), for Intervener No. 2 (In W.P. i of 1963). , 

C.P. Lai, Advocate, for Intervener No. 3 (In W.P. No. i of 1963). • 

R.H. Dhebar, Advocate, for Intervener No. 4 (In W.P. No. 1 of 1963). 

•S.P. Gupte, Additional Solicitor-General of India and M.S., Bindra, Senior 
Advocate, {R.H. Dhebar, Advocate, with them), for Intervener No. 6 (In W.P. No. ,i 
of 1963). - , 

Petitions allowed > 


G.R. 
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[Supreme Court.] 


P.B. Gajendragadkar, C.J., K.N. Wanchoo, 
J.C. Shah, J\f. Rqjagopala Ayyangar and 
5. M. Sikri, JJ. 
voth March, 1964. 


Mithoo Shahani v. 
The Union of India, 
G.A. No. 55Q of 1963 and 
W. No- 108 of i960. 


Displaced Persons {Compensation and Rehabilitation) Act {LIV of 1954) — 
Displaced Persons {Claims) Act, 1950 — Powers of the Central Government to revise the orders 
of the Regional Settlement Commissioners — Rules under Act {LIV of 1954). 

Considering the judgments I.L.R. 11 Rajasthan 1121 (F.B.) and I.L.R. (1964) 
Punjab 36 (F.B.) the Court held “We are clearly of die opinion that die judgment 
of the Punjab High Court is correct. The relevant provisions of the Act and die 
Rules have all been set out in the decision of the Pruyab High Court and we do not 
consider it necessary to refer to them in any detail. It is sufficient to say that they 
do not contain any provision which militates against the position which is consis- 
tent with principle and logic. It is manifest that a sanad can bef®latvfully issued 
only on die basis of a valid order of allotment. If an order of allotment which is 
the basis upon which a grant is made is .':et aside it would follow, and the conclusion 
is inescapable that the grant cannot survive, because in order that that grant should 
be valid it should have been effected by a competent officer under a valid order. 
If the validity of diat order is effectively put an end to it ivould be impossible to 
maintain unless diere were any express provision in the Act or in the Rules that the 
grant still stands. It was not suggested that there was any provision in the Act 
or in the Rules ivhich deprives the order setting aside an order of allotment of this 
effect. We do not dierefore consider that there is any substance in the second point 
urged by learned Counsel. 

Ackhru Ram, Senior Advocate {N.N. Keswani, Advocate with him), for Appellants 
and Petitioners. 


N.S. Bindra, Senior Advocate {B.R.G.K. Achar, Advocate, with him), for 
Respondents Nos. r and 2 (In both die Appeal and Petition). 

M.C. Setalvad, Senior Advocate (JT. Jairam and R. Ganapathy Iyer, Advocates 
with him), for Respondents Nos. 3 to 7 (In both the Appeal and Petition). 

G.R. Appeal and Petition dismissed. 


[Supreme Court.] 

P.B. Gajendragadkar, G.J., K.H. Wanchoo, 
J.C. Shah, JV. Rqjagopala Ayyangar and 
S.M. Sikri, JJ. 
loth March, 1964. 


Brajlal Manilal & Co, v. 
The Union of India. 
G.A. Nos. 1 15 and 116 of 1963. 


Mineral Concession Rules, 1949 — Mines and Minerals {Regulation and Development) 
Act {XLIII of iqj^Q) — J urisdiction of the High Court under Article 22G for issuing a writ of 
certiorari. 


The learned Judges of the Punjab High Court dismissed the petition filed before 
tliem under Article 226, apparently because they proceeded on the view that the 
exercise of jurisdiction of the Central Government under rules 57 and 59 of the 
Mineral Concession Rules was really administrative in character so that the 
necessity for reasonable opportunity that is an essential requisite of quasi-judicial 
procedure was not attracted to the Ccise. That was the view taken by that Court 
which decision was reversed by tliis Court — Shivaji Xathubhai v. Union of India and 
others, (i960) 2 S. G.R. 775.. It might be mentioned that the decision of this 
Court was rendered subsequent to their judgment now under appeal and therefore 
tlie learned Judges had not die advantage of the pronouncement of this Court 

G.S. Pathak, Senior Advocate {Rameshwar Hath and S.H. Andl^, Advocates of 
MJs. Rajinder Narain & Co., with him), for Appellant (In both the Appeals). 

S-NRC 



S:G. Patwardlidn, Senior Advocate {B.R.G.K. Achar, Advocates, with him), 
for. Respondent No. i (In botli the Appeals). 

I, A. Shroff, Advocate, for Respondent No. 2 (In G.A.No. 116 of 1963). 

G.R. Appeals allowed. 


[Supreme Court,] 

P,B. Gajendragadkar, C.J., K.Pf. Wanchoo, Amar Ghand Butail v. 

J.C. Shah, JV. Rajagopala Ayyangar The Union of India. 

and S,M. Sikri, JJ. . . . G. As. Nos. 563 and 564 of 1963. 

iitk March, 1964. 


Evidence Act {I of iQ'jo), sections 12^ and 16^ — Plea of re^ judicata — Requirements 
of an affidavit — Claim for privilege of documents. 

As we have already indicated, a document signed by the Home Minister of 
Himachal Pradesh had. been filed, but it is urged by Mr. Sctalvad tliat this docu- 
ment cannot b(? treated as an affidavit at all. No doubt it contains the statement 
tlrat it is solenanly affirmed but the person who made that statement probably was 
not familiar with the requirements which had to be satisfied in making an affidavit. 
The learned Additional Solicitor-General had to concede that on the face of it, 
the document cannot be treated as an affidavit which is required to be filed for 
the purpose of a malcing a claim for privilege. On this preliminary ground alone 
the claim for privilege can be rejected. 

lit this connection we ought to add that tire claim for privilege made on behalf 
of respondent No. 2 in the Courts below was absolutely unjustified and should never 
have been made.^ It is very unfortunate that in resisting the legitimate claim made 
by the appellant in tlie present suit, frivolous pleas of fact were initially raised and 
then given up and the claim for privilege was unreasonably pressed. Since the 
document which we have admitted completely proves tlie appellant’s case that 
r^pondent No. 2 had recognised his claim against the Jubbal State, it follows ffiat ’ 
the trim Court was justified in decreeing his claim. The result is that the decree 
passed by the Judicial Commissioner is set aside and that of the trial Court restored. 

e^ondents i and 2 are accordingly directed to pat' to the appellant the amount 
of Rs. 1,44,522-6-9. r / i-i 


Advocate {T.A. Ramachandran and J.B. Dadachanii, O.C. 
ei A ^(f inder Pfarain, Advocates of Mjs. J.B. Dadachanji & Co., with him), 

lor Appellant (In both the Appeals). J > 

Arhn.' Additional Solicitor-General of India {R. Ganapathy Iyer and B.R.G.K. 

Achat, Advocates ^vlth him), for Respondents (In both the Appels). 

Appeals allowed. 

[Supreme Court.] 

P.B. GajeniBagadkar, G.J., K.Pf. JVanchoo, The Manipur Administration, Manipur v. 
A.C. i)«5 Gupta, J.C. Shah and Thokchom Bira Singh. 

A. Rajagopala Apmngar, JJ. Crl. A. No. 6 of 1962. 

, iiih March, 1964. 

1S98), sections 144 and 403, Penal Code 
{XLVofmo), sections 188, 323, 333 and 440 read with i^q. 

arg^ent however, was that the observations in Pritam Singh v. The State 
’ ..." required rc-considcration. This submission %vas 

P^,hPr P^ separate Imcs of reasoning : (i) That the rule in Sambasivam v. 
wWq of Malaya, 1950 A.G. 458 on which Pritam Singh’s case 

as b^cd had bccn^dissratcd from by tlic English Court of Criminal Appeal in 
j ‘ ^ ^ 1 3 A.E.R. 510, and that similarly, that principle had been 

So Gicrc/iaran Singh v. State of. Punjab, A.I.R. 1963 S.C. 

44 i-A lat tile principle of Common Eaw which was applied by the Privy Council 
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in Sambasivatn^s case could have no application in a jurisdiction like oots where the 
principle of autrefois aequit is covered by a statutory provision framed on tlie lines 
of section 403 occurring in a Criminal Procedure Code which is exhaustive. 

It is, therefore, clear that section 403, of the Criminal Procedure Code, does 
not pieclude the applicability of this rule of issue estoppel. The rule being one 
which is in accord with sound principle and supported by high authority and there 
being a decision of this Court which has accepted it as a proper one to be adopted, 
we do not see any reason for discarding it. W e might also point out that even before 
the decision of this Court tiais rule was applied by some of the High Courts and 
by way of illusb ation we might refer to the decision of Harries, C.J., in Manickchand 
Agarwala v. The State, A.I.R. 1952 Cal. 730. Before parting, we think it proper to 
make one observation. The question has ^sometime been mooted as to whether 
the same principle of issue estoppel could be raised against an accused, tire argu- 
ment against its application being that the prosecution cannot succeed unless it 
proves to the satisfaction of tire Coirrt trying the accused by evidence led before it 
that he is guilty of tire offence charged. We prefer to express no opinion on this 
question since it docs not arise for examination. 

As stated earlier, if Pritam Singh’s case was rightly decided, it was correeded that 
the decision of the Judicial Commissioner was right. 

0 . P. Rana and R.M. Sachthey, Advocates, for Appellant. 

S.C. Aganval, Advocate of Adjs. Ramamurthi & Co., for Respondent. 

G.R. Appeal dismissed, 

[Supreme Court.] 

P,B. Gajendragadkar, G.J., K.Pf. Wanchoo, The State of Rajasthan v. 

J.C. Shah, JV. Rajagopala Ayyangar Shyam Lai. 

and S.M. Sikri, JJ. C.As. Nor. 884-887 of 1962. 

12th March, 1964, 

Constitution of India (1950), Article 295 (2 ) — Rajasthan Ordinance PIo. i of 1949. 

So far as income-tax was concerned it was imposed as from ist April, 1950, 
after the Con.'titution had come into force. Here again we find a law which was 
competently passed by Parliament and which did not transgress any of the consti- 
tutional limitations. Such a law therefore must prevail and in the presence of such a 
law there can be no question of recognition by tire Union of the right to exemption, 
if any, under the agreement with the Ruler of tlie former Jodhpur State. Therefore, 
with respect to both the claims raised in that case there was a law which clearly 
applied to the mills and it was held that there ^vas no recogr.ition by the new 
sovereign. In the present case we have only the continuance of the old laws and 
the valuable evidecc afforded by Article 6 of the Covenant aiid there is nothing 
to show that the right to claim refund was taken away by any law competently 
passed. In this view of the matter we are of opinion that tire appellant can derive 
no assistance from the case of Alaharaja Shree Umaid Alills, Limited v. Union of India, 
A.I.R. 1963 S.C. 953. 

S.K. Kapur, Senior Advocate {B.R.G.K. Achar, Advocate with him), for 
Appellant (In all the Appeals). 

R. P. Alodi, Advocate and R. K. Garg, Advocate of AIjs. Ramamurthi & Co., 
for Respondents (In C.A.No. 887 of 1962). 

G.R. Appeals dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, Bihari Lai Batra v. 

J.C. Shah, "N. Rajagopala Ayyangar The Chief Settlement Commis- 

and S.AI. Sikri, JJ. sioner (Rural), Punjab. 

X2th March, 1964. C.A. No. 543 of 1962. 

Rehabilitation Rules, 1955 — Article 14 of the Constitution. 

We must confess our inability to comprehend what precisely was the discri- 
mination which the rule enacted which rendered it unconstitutional as violative of 
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Article 14. So far as wc could understand tlie submission, the unreasonable dis- 
crimination was said to exist because of die operation of the, proviso. Under the 
proviso in regard to quasi-permanent allotments ‘ already made i.e., made before 
•^rst May, 1955, in the States of Punjab andPepsu, the test of what was to be consi- 
dered an “ urban area” was to be determined on the basis of the state of circumstances 
which obtained on 1 5 th August, 1 947 . The allotment in favour of the appellant was 
after the rules came into force and was not one “ already made.” Therefore if on 
the date of the allotment the land was in an urban area, tlie allotment would be 
governed by the main para, of die definition and so could not have been validly made 
and that ivas the reason why it was set aside. The discrimination is said to consist 
in the rule having draivn a dividing line at the date when it came into force, for 
determining whether the allotment was valid or not. It it. the discrimination that 
is said to be involved in this prospective opci'ation of the rule that wc find it difficult 
to appreciate. Tt is possible that before the rules were framed the land now in 
dispute could have been allotted, but because of this it is not possible to suggest that 
the rule altering the law in this respect which ex concessis is within the imle-making 
po^ver under the Act, is invalid. Such a contention is patendy self-contradictory. 
Every law must have a beginning or time from which it operates, and no rule which 
seeks to change the law can be held invalid for the mere reason that it affects an 
alteration in the law. It is sometimes possible to plead injustice in a rule which is 
made to operate with retrospective effect, but to say that a rule which operates 
prospectively is invalid because thereby a difference is made between die past and 
the future, is one which we are unable to follow. 

Bishan J^arain, Senior Advocate {J^. Keswani, Advocate with him), for 
Appellant. 

B. K. Khanna and B.R G.K. Achar, Advocates, for Respondents Nos. i to 3. 

D. jV. Miikherjee, Advocate, for Respondent No. 4. 

R.V.S, Marti and T.R.V. Sasiri, Advoeates, for Respondent No. 5. 

G.R. Appeal dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, Smt, D. S. Chcllammal Anni v. 

J.C. Shah, Rajagopflla Ayyangar Masanan Samban. 

and S.M. Sikri, JJ. C.A. No. 356 of 1963. 

s^ih March, 1964. 

Madras CtilUvating Tenants {Payment of Fair Rent) Act {XXIV of 1 956) — Madras 
Cultivating Tenants Protection Act {XXV of 1955) — Powers of the High Court under section 
115, Civil Procedure Code. 

It is however urged that even if the Revenue Divisional Officer had misunder- 
stood clause {b) of section 3 (4), the High Goui't could not interfere with the exer- 
cise of the discretion by the Revenue Divisional Officer under section 6 (3) of the 
Protection Act, inasmuch as this provision gives revisional jurisdiction to the High 
Court to the extent to which such jurisdiction is conferred on it by section 1150! 
the Code of Civil Procedure. There arc two answci's to this contention. The 
first is that the Revenue Divisional Officer was patendy wrong in his view of the law 
and therefore if the High Court interfered with the wrong exercise of discretion this 
Court in its jurisdiction under Article 136 will not interfere with the order of the 
High Court which is clearly in the interest of justice. Secondly by taking the view 
that he cannot and should not exercise his discretion where a tenant has failed to 
take action under section 3 (3) of the Protection Act, the Revenue Divisional Officer 
has in our opinion failed to exercise jurisdiction vested in him under the latv, and 
the High Court would bejustified in iutci-fcring with its order even under section 
1 15 of the Code of Civil Procedure. 

Af. C. Setalvad, Senior Advocate {R. Ganapathy Iyer, Advocate with him), for 
Appellant. 

T.S. Venkataraman, Advocate, for Respondent. 

G.Ri — Appeal dismissedi 
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[Supreme Court.] 

P. B. Gajendragadkar, G.J., K. M. Wanchoo, Gulraj Singh v. 

J.C. Shah, jV. Rajagopala Ayyangar Mota Singh, 

and S.M. Sikri, JJ. G.A. No. 467 of 1963. 

i^th March, 1964. 

Punjab Pre-emplion Act, 11,13 as amended by Act {X of i960) — Validity of section 
15 (2) [b) — Hindu Succession Act (^XXX of Meaning “ Son or daughter 

We havcj therefore, to ascertain whether by the expression ‘ son or daughtei ’ 
only the legitimate issue of such female is comprehended or whether tlie words are 
wide enough to include illcgiiimatc children also. That the normal rule of con- 
struction of the words “ child ”, “ son ” or “ daughter ” occurring in a statute would 
include only legitimate children i.e., born in wedlock, is too elementary to require 
authority. No doubt, there might be express provision in the statute itself to give 
these ivords a more extended meaning as to include also illegitimate children and 
section 3 (j) of the Hindu Succession Act (Act XXX of 1956) furnishes a good 
illustration of such a provision. It might even be that without an express provision 
in the regard tlie context might indicate that the words were used in a more com- 
prehensive sense as indicating merely a blood relationship apart from the question 
of legitimacy. Section 15 with which we are concerned contains no express provi- 
sions and the context, so far as it goes, is not capable of lending any support to 
such a construction. In the first place, the words “ son or daughter ” occur more 
than once in that section. It was fairly conceded by Mr. Bishan Narain that where 
the son or daughter of a male vendor is referred to, as in section 15 (i), the words 
mean only the legitimaie issue of the vendor. If so, it cannot be that in the case 
of a female vendor the words could have a different connotation. Even taking 
the case of a female vendor herself, there is a reference in section 15 (2) (a) (i) to 
the brother’s illegitimate son as comprehended within those words. The matter 
appears to us to be too clear for argument that when section 15 (2) {b) (i) uses the 
words “ son or daughter ” it meant only a legitimate son and a legitimate daughter 
of the female vendor. 

Bishan Xarain, Senior Advocate {Naunit Lai, Advocate, with him), for 
Appellants. 

Tashpal Gandhi and S.D. Goswami, Advocates, for Respondents. 

G.R. Appeal dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, Ram Shaian v. 

J. C. Shah, jV. Rajagopala Ayyangar The Dy. Inspector-General of 

and S.M. Sikri^JJ. Police, Ajmer. 

i6fA March, 1964. W.P. No. 175 of 1963 

Constitution of India (1950), Articles 14 and 15 — Police Act {V of 1861). 

Balancing the various considerations mentioned above therefore it seems to 
us that the system in force in the State of Rajastlian evolved as it has been for the 
efficiency of the police in the State as well as for administrative convenience cannot 
be said of itself to deny equality before the law or to deny equality in the matter of 
employment in public service, even though at times it may happen, because of the 
system that a junior Head-Constable in one range may get promotion as Offi- 
ciating Sub-Inspector while in another range a senior Head-Constable may have to 
wait for some time. We are therefore not prepared to strike down this system as 
denying equality before the law or denying equality in the matter of employment in 
the public service, simply on the ground of these possible cases of hardships. 

It is true that if there is wholesale abuse of the power of transfer by the Inspector- 
General of Police (for it is he alone who can transfer Sub-Inspectors from one range 
to another), a case of glaring denial of equality before the law or glaring denial of 
equal opportunity for employment in the service of the State may arise. But we 



Cannot strike down, a system on the supposition that an Inspector-General of Police 
may abuse his power and create glaring instances of dmial of equality before the 
law or of equal opportunity of employment in the service of the State. A. system 
like this cannot be struck down on the ground that it may be abused. In case of 
abuse in this wholesale manner a case may arise for striking down from the abuse 
and not the Si'Stem. 

Before we part with this petition we should like to sound a note of warning that 
the system of promotion of Head-Constables to Sub-Inspectors within a range can 
be rationally supported on the basis that inter-range transfers of Sub-Inspectors 
would be a matter of rare occurrence and would not be effected liberally or for 
ulterior motives — this is an important aspect of tlie naatter which should always • 
be borne in mind by the authorities concerned in Rjqasthan in order to avoid any 
furtlrer challenge to the system. 

B.D. Skartna, Advocate, for Petitioner. 

S.V. Additional Solicitor-General of India and G.C. Kculiwal, Advocate-- 
General for the State of Rajastlian {B.R.G.IC. Achar, Advocate with them), for 
Respondents. 

G.R. Peiiiion dismissed. 


[Supreme Court.] 

A.K. Sarkar, M. Hidayaiullah and Bondada Gajapathi Rao v. 

J.R. Mudholkar, JJ. The State of A.P. 

i 6 tli March, 1964. Crl. A. No. 179 of 1961. 

Criminal Procedure Code {V of 1898), section 431 — Death of accused — Abatement 
of his appeal against conviction. 

Per Sarkar, J. ; “ The legal representatives arc not entitled to continue the 
appeal. That bemg so and as the sentence was one of imprisonment which 
would not affect anyone after the death of the accused, it cannot be said that 
there is anyone interested in the appeal. There is no question, therefore, in 
such a case for proceeding further with the appeal.” 

Per Hidayaiullah, J.: "Theie is good reason for holding that a criminal prosecu- 
tion in which the State is anxious to bring an offender to book with a view 
to getting him punished for a crime comes to an end on the death of the. person 
arraigned. The same principle must apply also to appeals after conviction, except 
in so far as a judgment already rendered touches assets Which would come to the 
legal representative or the executor as the case may be. Beyond this it is not possi- 
ble to conceive of remoter interests became if tire law were to take into account such 
remote interests every appeal would have to be continued after the death of the appel- 
lant. In my judgment, the present petitioners do rot claim any direct interest 
and the appeal must, therefore, be taken to have abated.” 

Per Mudholkar, J. ; ” Indeed, the Legislature has, by limiting in section 
431 of the Code the survival of appeals to appeals against sentences of fine has chosen 
to recognise only oirc kind of interest and no other. There could be several other 
kinds of interest, as wa' suggested during the argument at the Bar. But this Court, 
in exercise of its inhcrcitt powers or discretional^ powers, would not be acting 
according to correct legal principles in recognising a kind of interest which the 
Legislature has i\oi chosen to recognise. In the circumstances, therefore, I am clear 
that the applicants ought not to be granted leave to prosecute the appeal.” 

G R * 

Appeal dismissed. 
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II] RATILAL & CO. V. NATIONAL SECURITY ASSURANCE CO. (Sorkar, J.). 

THE SUPREME COURT OF INDIA. 

Present; — ^A.K. Sarkar, J.C. Shah and Raghubar Dayal, JJ. 

R. Ratilal & Co. . . Appellants* 

V. 

The National Security Assurance Co., Ltd. (In Liquidation) . . Respondent. 

Jnsurar.u — Fire insurance — Letter of cooer — If polity of insurar.ce — Unstamped letter of cover or interim 
protection rs)te issued in respect of re-insurance — Destruction of property by fire — Smt to recover loss — Admissibility 
■of letter of cover on paymad of stamp duty emd peruilty — Permissibility. 

Stamp Act III of 1899), section 35, Proviso (a) and Article A7-B of Schedule 1 — General Exemption 
under Article 47 and Proviso — “ Bears the stamp prescribed ly the Act for such polity ” — Interpretation. 

Sarkar and Shah, JJ. — The fact that a letter of cover or “Interim Protection Note'’ in respect 
•offire insurance contains a contract of insurance cannot make it a policy of insurance. 

In order to obtain an insurance against the risk of fire, the assured has first to send a proposal to 
•the insurer and the insurer then takes some time in making inquiries as to rs'hether he v.’ould accept 
the proposal and undertake the obligation of covering the risk. He issues a policy’ only after he is 
■satisfied that it -would be a prudent proposition to do so. Since, howe\-er, some liid of protection 
is necessary for the interim period when the insurer is making the inquiries, such protection is given 
by a letter of cover. It is expressly a contract granting insurance for the period beUseen the date 
•of that letter and until a policy is prepared and delwered, if one is e\'entu^ly isued, or otherwise 
•up to a date mentioned in it. An engagement to issue a poli^’^ means more or less the same tbino as 
-a letter of cover. A letter of cover, therefore, cannot be admitted in evidence xmder section 35 of the 
Stamp Act as a policy of insurance. 

It does not, however, follow that a letter of cover is not an instrument chargeable wth duty be 
— cause of the General Exemption in Article 47 of the Stamp Act. Nor can it be said that if it is 
made to “ bear a stamp ”, it is not one cha^eable to stamp duty. Such a construction of the words 
■“ bears the stamp prescribed by this Act ” in the ProsTSO to the Gcrural Exemption to Article 47 is 
unwarranted and absolutely erroneous. On the other hand, by the use of the words “ bears the stamp” 
the L^islature clearly intended to convey that a letter of cover would be chargeable to duty in all 
•cases except for compelling delivery of a policy'. 

A letter of cover is, therefore, an instrument chargeable to duty under the Stamp Act and 
admissible in evidence on payment of the requisite duty and penalty tmder the Proviso (o) to 
•section 35 of the Stamp Act, as it is ndther an instrument chargeable to duty not exceeding ten naye 
paise nor a bill of exchange or a promissory note. 

Per Raghubar Dqyal J. — -Though an Interim Protection Note does not amount to a policy of In- 
•surance, and is only a letter of cover or engagement to issue a polity' of insurance, it cannot be sub- 
sequently stamped in •^'iew of the Proviso (c) to section 35 of the Stamp Act. .A letter of cover is not 
chargeable svith duty in riew of the Ger.ercl Exemption to Article 47 ; it is a document which, as 
•such is not chargeable wth duty. No suit can be instituted for the recover^' of any amount alleged 
to be due to the person to -NVhom it is issued, and so no question of taking action under Proviso (a) 
to section 35 can arise. 

“ Chargeable ” tmder the Act in section 2 (6) of the Act indicates that the chargeability would 
be the ultimate result of the various provisions of the Act. 

Appeal from the Judgment and Decree dated 24th May, 1960 of the Calcutta 
High Court in Appeal from Original Decree No. 144 of 1958. 

Dr. B. K. Bliattacharjee, Senior Advocate (D. K. De and S. N. MuMerjee, 
Advocates with him), for Appellant. 

N. C. Chatterjee, Senior Advocate {D. N. MnkJierjee, Advocate, with him), 
for Respondent. 

The Court delivered the following Judgments : 

Sarkar, J. (for himself and Shah, J.) — ^The appellant filed a suit in the Original 
Side of the Hi^ Court at Calcutta on a duly completed policy of fire insurance 
dated 15th March, 1951 and bearing No. 26625, and an imstamped letter of cover 
■dated 5th November, 1951, in respect of the same kind of insurance, issued by the 
respondent, to recover from it the loss suffered as a result of the destruction of 
the insured goods by fire. The respondent admitted liability on policy No. 26625 


^G..A. No. 382 of 1961. 
s c J— 21 


16th December, 1953. 
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but with regard to the letter of cover it contended that the letter was not admissi- 
ble in evidence for want of stamp. As it did not contest liability on that letter on 
any other ground nor on the policy, the only question in this appeal , is whether 
the letter of cover can be admitted in evidence. That question depends on some 
of the provisions of the Stamp Act, 1899, to which reference will be made in due 
course. ' - . " ,■ . . • 

The letter of cover which bore the description ‘ Interim Protection Note ’ provi- 
ded that the appellant 

“ Proposing to efl'cct insurance against fire. . i and having agreed to pay 

TarifT Premium thereon, the property is Hereby held insured to the extent of Rs. 1,00,000 in the 
manner specified below.” 

Then followed a' description of the goods and the statement that the risks to 
be covered-were to be’ as per the said policy No. 26625 for twelve months from 5th 
November, 1951. Thereafter it was stated, 

“ The protection, is in force for tliirty days or until the Company’s Policy is prepared 

unless the insurance is declined”. ■ * 

The fire, on which the claim is based, occurred on the night of 5th November, 
1951 or during the early hours of the morning of the next day. . It is not in dispute 
that the appellant offered to pay all premium due on the letter of cover. ^ 

It will be useful at this stage to refer to two of the provisions of the Stamp Act 
and they are section 35 and Article 47 in Schedule I. Section 35 provides, 

“ No instrument chargeable with duty shall be admitted in evidence for any purpose. 
unless such instrument is duly stamped ; 

Provided that — (a) any such instrument not being an instrument chargeable with a duty 
not exceeding ten naye paise only, or a bill of exchange or promissory' note, shall, subject to 
all just exceptions, be admitted in evidence on payment of the duty with which the same -is 
chargeable, together with a penalty of ” 

There is no dispute that the letter of cover is an “ instrument ”. Schedule I of 
the Act specifies the duties payable on various instruments. Article 47 of the Sche- 
dule specifies the duties chargeable on various kinds of policies of insurance. Sec- 
tion B of this-Article deals with fire insurance policies and specifies various duties 
as payable in respect of various kinds of policies of fire insurance for diverse amounts, 
the minimum duty chargeable on policy of insurance under this Article being fifty 
naye paise. Now this Article contains at the end a General Exemption which is 
in these words : 

General Exemption. — " Letter of cover or engagement to issue a policy of insurance : 

Provided that, unless such letter or engagement bears the stamp prescribed by this Act for 
such policy, nothing shall be claimable thereunder, nor shall it be available for any purpose, except 
to compel the delivery of the policy therein mentioned.” 

It seems to us clear that the words “such policy” in the proviso to the General 
Exeniption in Article 47 refer to the kind of policy with which a letter 'of cover or 
engagement to issue a policy mentioned in the first part of the exemption, is concerned. 
In the present case, therefore, the words “ such policy” would indicate a policy of 
fire insurance. This does not appear to be disputed. 

It was said on behalf of the appellant that the letter of cover was really a policy 
of insurance and would be admissible in evidence on payment of the duty chargeable 
on a policy of fire insurance and penalty under the provisions of section 35, Proviso 
Co) of the Act. It was next said that even if it was not a policy of insurance but a 
letter of cover only, it would still be admissible in evidence under that section as an 
instrument chargeable with duty as it was neither a bill of exchange nor a promis- 
sory note nor an instrument chargeable with duty not exceeding ten naye paise. 

The learned trial Judge .held that the instrument was not a letter of cover 
but it was in reality a policy of insurance because it contained a contract of insurance. 
It is not in dispute that if this view is correct, then on payment of the duty and the 
penalty the instrument would be admissible in evidence under- section 35. The 
Appellate Bench of the High Court, however, was unable to accept the view of 
-the learned trial Judge and, we_ think, in this the Appellate Bench was right. The 

that a letter of cover contains a contract of insurance cannot make it a oolicy 
ot insurance. As the learned Judges of the. Appellate Bench rightly pointed out. 
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the letter of cover was granted a general exemption from the liability to the duty 
specified in Article 47, that is to say, it was exempted from duty whicli would, but 
for such exemption, have been payable on it under that Article. Now under Article 47 
duty was payable on various policies of insurance. It would follow that a letter 
of cover would have been liable to duly as a policy of insurance if the exemption 
had not been granted. The letter of cover had, therefore, to contain a contract of 
insurance for it would not otherwise have been liable to duly under Article 47. But 
it did not thereby become a policy of insurance only for then the exemption and the 
Article would have been in conflict with each other. We may also mention that the 
word ‘ cover ’ itself indicates that property is held insured or covered by it against 
certain risks. 

What then is a letter of cover ? How is it to be distinguished from a policy of 
insurance ? The Act contains no definition of it or of an ‘engagement to issue 
policy of insurance’, but the terms are well known in trade. The Act is dealing with 
businessmen and with mercantile documents well known to them. It may be shortly 
stated that a letter of cover no doubt contains a contract of insurance but it is not a 
policy of insurance in the common understanding of that word in the trade. It is. 
well known that in order to obtain an insurance against the risk of fire the assured 
has first to send a proposal to the insurer and then the insurer takes a little time in 
making enquiries as to whether it would accept the proposal and undertake the- 
obligation of covering the risk. He issues a policy only after he is satisfied that it 
would be a prudent business proposition to do so. Experience of trades-people 
has however shown that some kind of protection for the interim period when the 
insurer is making the enquiries is necessary. This protection is given by what is 
called a ‘ letter of cover ’. It is expressly a contract granting insurance for the period 
between its date and until a policy is prepared and delivered if one is eventually 
issued or otherwise upto a date mentioned in it, just as a period of thirty days is- 
mentioned in the Interim Protection Note' issued in this case : see The Citizen 
Insurance Co. of Canada v. William Parsons^. We think that the present Interim 
Protection Note satisfies the conditions which would make it a letter of cover in this- 
sense; It gives protection for a period of thirty days or the period upto the date 
of the issue of the policy. An engagement to issue a policy means, it seems to us, 
more or less the same thing as a letter of cover. A letter of cover, therefore, cannot be 
admitted in evidence under section 35 as a policy of insurance. 

The next question is whether a letter of cover is itself an instrument chargeable 
with duly under the Act. It is not di.sputed that if it is not so chargeable, it cannot 
be adihitted in evidence under section 35 by subsequent payment of duty and penalty.. 
Now section 3 specifies instruments which are chargeable with duty under the Act., 
It says 

“ subject to the provisions of this Act and the exemptions contained in Schedule I, the 
following instruments shall be chargeable with duty of the amount indicated in that Schedule as 
the proper duty therefor respectively, that is to say, — (a) every' instrument mentioned in that 
Schedule which is executed in India on or after the first day of July, 1899.” 

1st July, 1899, is the date on which the Act came into force. 

Now the contention of ihc respondent is that a letter of cover is not an instrument 
chargeable with duty because tiie General Exemption in Article 47 of the Schedule 
exempts it from such duty. This contention was accepted by the learned Judges of 
the Appellate Bench of the High Court who pointed out, 

“ It is significant that the words used are not that such letter is chargeable with duty’. The 
words used are ‘bears the stamp prescribed by the Act for such policy.’ On a proper interpre- 
tation this means that such letter of cover is not chargeable w'ith duty as such under the Act but 
if it bears the stamp prescribed by the Act for a policy of insurance, then it will shed its inability 
and will become a competent document on which a claim for loss could be made.” 

They further observed 

“ as no stamp is fixed for such a letter of cover being not a document chargeable with duty 
the Statute uses the significant words or ‘ bearing the stamp ’ and indicates the rate by saying that 

1. (1881) L.R. 7 A.C. 96. . . ' ' 
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She stamp must be the same for such a letter of cover which is prescribed for a policy of 
insurance under the Act.” 

In this Court Mr. Chatterjee for the respondent also advanced the same 
argument. 

We are unable to accept the view which found favour with the Appellate Bench 
■of the High Court. The matter was put in two ways. The first was that an instru- 
ment which is exempted from duty by Schedule I is not chargeable with duty under 
section 3 and a letter of cover is so expressly exempted. Ko doubt if an instrument 
is exempted by the Schedule from duty, then it cannot be chargeable. But we do 
not think that a letter of cover is for all pmposes exempted from duty by the General 
Exemption. We think the proper construction of the General Exemption clause 
is that the exemption is to apply only ifthe letter of cover is used for compelling the 
delivery of the policy mentioned in it. If it is used for any other purpose, then it is not 
exempted. That is why a proviso has been employed in the provision and the efiect 
of that is to take the letter of cover out of the exemption in all other cases. If it is 
taken out of the exemption, then, of course, the present argument fails. We are 
unable to see how a letter of cover can be said to have been exempted for all purposes, 
if certain things cannot be claimed under it for the sole reason that it does not bear 
a stamp. If it were exempted for all purposes, it would be fully enforceable even 
Avithout a stamp. When a letter of cover is not stamped, then nothing is claimable 
under it except the delivery of a policy. If, however, it bears the stamp prescribed for 
the appropriate policy, a claim can be made under it. It seems to us that if an instru- 
ment bears a stamp, it has incurred the liability for the stamp duty ; it has not then 
been exempted. Therefore, it cannot be said that a letter of cover is exempted from 
•duty in all cases. When it is not exempted, it is an instrument chargeable to duty. 

The other way in which the contention was put is based on the use of the words 
■‘bears the stamp prescribed by this Acf". It was said that if an instrument is made to 
■bear a stamp, it is not thereby made chargeable to stamp duty. We are wholly 
unable to see how an instrument can bear a stamp prescribed by the Act unless it is 
■chargeable to duty under the Act for the Act deals only with instruments chargeable 
to duty under it. It is difficult to appreciate the argument that what the proviso 
meant by the use of the words ‘bears the stamp prescribed by this Act for such policy’ 
was only to indicate the amount of the duty. No doubt the rate is there, but the 
instrument has to bear a stamp of that rate. The Act nowhere says anything as to 
bow an instrument is to bear a stamp. Section 17 says that all instruments char- 
geable with duty shall be stamped before or at the time of execution. If the letter of 
cover was not chargeable to duty but has only to bear a stamp as the respondent con- 
tends, section 17 would not apply to it. There would then be no provision to prevent 
an instrument which is not chargeable to duty but is required to bear a certain stamp, 
from having that stamp affixed to it at any point of time. The result would then 
be that where an instrument has only to bear a stamp, the stamp can be affixed 
even at the hearing before the instrument is tendered. That, of course, would not 
assist the respondent at all and would, in our view, introduce an anomaly in the Act 
which would be the result of putting an unnatural construction on the words ‘ bears the 
stamp.’ We think that by the use of the words ‘ bears the stamp ’ the Legislature 
intended to convey that a letter of cover would be chargeable to duty in all cases 
except for compelling delivery of a policy. 

A letter of cover is, in our opinion, therefore, an instrument chargeable to 
■duty under the Act and so admissible in evidence on payment of the requisite duty 
and penalty under section 35 of the Stamp Act as it is neither an instrument char- 
geable to duty not exceeding ten nayc paise nor a bill of exchange or a promissory 
note. 

It seems to us, though we do not base our judgment on it, that the idea of 
-exempting a letter of cover from payment of duty in the first instance was 
-to avoid the hardship of payment of duty twice over on the same insurance, for the 
■policy issued after the letter of cover had to insure the goods from the time that 
■the letter of cover itself insured them and the policy had to be stamped. If the policy 
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insured the goods from a date after the expiry of the insurance by the letter of cover, 
the latter would then be an independent policy of insurance, may be for a shorter 
time, it would not then be an interim cover and, therefore, not a letter of cover at 
all. It may also be stated that in very few cases it would be necessary to enforce- 
the letter of cover as an insurance for it is unlikely that in many cases the fire would 
have occurred during the period covered by it. 

We have now to state that the appellant had paid the duty and penalty as required 
by section 35. There is no objection any more to the admissibility of the letter of 
cover in evidence. The only defence that was taken by the respondent to the claim 
of the appellant, therefore, fails and the appeal should succeed. 

We wish, however, to observe that we have in this judgment dealt only with a 
letter of cover concerning fire insurance and our remarks on the interpretation of 
the Proviso in the General Exemption in Article 47 of Schedule 1 to the Act have been 
made in that context only. Whether those remarks would apply in the case of a 
letter of cover concerning other varieties of insurance was not a matter for our 
consideration and on that question we have expressed no opinion. 

*We would for these reasons allow the appeal and pass a decree in fevour of the 
plaintiff-appellant for Rs. 93,628-8-0 and costs Avith interest thereon from the date of 
the judgment of the learned trial Judge at six per cent. 

Raghiibar Dayal, J . — I agree that the interim protection note does not amount 
to a policy of insurance and that it is a letter of cover or engagement to issue a policy 
of insurance. I do not agree that it can be subsequently stamped in view of the Proviso 
(a) to section 35 of the Lidian Stamp Act, hereinafter called the Act. 

The interim protection note, being a letter of cover, is exempted from stamp duty 
under the general exception to Article 47 of Schedule I of the Act. It can be used 
to base a claim, or for any other purpose, only if it bears the stamp prescribed by the 
Act for the policy wliich is to be issued in pursuance of the letter of cover. The trial 
Court admitted this letter of cover on the appellant’s pajung the requisite duty, and the 
penalty under section 35 of the Act. The High Court has held that this could not be 
done as the provisions of section 35 of the Act were not applicable to documents 
which were not chargeable with duty under the Act. The correctness of this view is 
challenged for the appellant. 

The general exception, together with the proviso reads : 

“ Letter of cover or engagement to issue a policy of insurance : 

Provided that, unless such letter or engagement bears the stamp prescribed by this Act for 
such policy, nothing shall be claimable thereunder, nor shall it be available for any purpose, except 
to compel the deUvery of the policy therein mentioned.” 

Section 35 of the Act, omitting the provisions other than (a), reads : 

“ No instrument chargeable with duty shall be admitted in evidence for any purpose by any 
person having by law or consent of parties authority to receive evidence, or shall be acted_ upon, 
registered or auflienticated by any such person or by public officer, unless such instrument is duly 
stamped : 

Provided that — 

(a) any such instrument, not being an instrument chargeable with a duty not exceeding ten 
naye paise oidy or a bill of exchange or promissory note shall, subject to all just exceptions, be 
admitted in evidence on payment of the duty with which the same is chargeable, or in the case of 
an instrument insufficiently stamped, of the amount required to make up such duty, together with a 
penalty of five rupees, or, when ten times the amoimt of the proper duty or deficient portion thereof 
exceeds five rupees, of a sum equal to ten times such duW or portion 

It is clear that an unstamped letter of cover or engagement to issue a pohey of 
insurance can be used only for compelling the delivery of the policy therein mentioned, 
and can neither be used for any other purpose nor can any claim be based on it. _ A 
claim can be based on it if it bears the stamp prescriebd by the Act for the policy 
contemplated by the letter of cover or engagement. The question then is whether the 
proviso contemplates the letter of cover to bear the stamp prescribed for the policy 
at the time it is executed or can take in a letter of cover which is not so stamped at 
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the time of its execution but is subsequently stamped by any person interested in 
stamping it or under any orders under the Act. I am of opinion that it contemplates 
letter of cover to bear the necessary stamp at the time of execution and that any 
.subsequent affixing of requisite stamps on an unstamped letter of cover will not make 
it a document which can be used for any purpose including the basing of a claim. 

The various provisions of the Act provide for the subsequent stamping of the 
document only when that document is chargeable with duty, under the provisions, 
-of section 3 of the Act. The Act does not, and iiaturally, could not have dealtyvith 
orders for subsequent stamping of documents which at. the time of execution are not 
liable to stamp duty. They are good valid documents without any stamp duty and 
therefore no question can arise in future about their being stamped under 
the orders of Court or a public officer. There is no such provision either in the Act, 
though a number of sections deal with the subsequent charging of the deficit duty 
and penalty as well. No penalty can be contemplated on account of a document 
being not stamped when it required no stamp under the provisions of the Act and was 
therefore not chargeable with stamp duty. 

It is pertinently remarked in Narayanan Chetti v. Karuppatlian^ : 

“ It appears to me that the levy of a penalty authorized under the proviso, on the admission of 
an insufficiently stamped document, implies a punishment for neglect in failing to affix the proper 
stamp at the time of execution. The levy of a penalty shows that the date of execution is that which 
is regarded in the use of the word ‘chargeable ’ and that chargeable, therefore, means not chargeable 
under the Act of 1879, but chargeable under the Act in force at the date of execution.” 

The view expressed in this case was affirmed by the Full Bench in A reference 
from the Board of Revenue to the Madras High Court under section 46 of the Act . " 

The provisions of section 35 apply to such instruments which were chargeable 
with duty. Such instruments, if not properly stamped, were not to be admitted 
in evidence for any purpose, nor could they be acted upon, registered or authenticated 
by any person or by any public officer. Certain instruments which are not duly 
stamped can be admitted in evidence if they fall under any of the provisions of 
the section. The provisions of this section will not apply to instruments which are 
not chargeable with duty. 

“ Chargeable ”, according to section 2 (6), means ‘ chargeable ’ as applied to 
un instrument executed or first executed after the commencement of the Act charge- 
able under the Act and as applied to any other instrument, chargeable under the law 
in force in India when such instrument was executed or, where several persons execu- 
ted the instrument at different times, first executed. The expression ‘ chargeable 
under the Act’ indicates that the chargeability would be tlie utltimate result of the 
various provisions of the Act. 

Section 3 of the Act provides that subject to the provisions of the Act and the 
-exemptions contained in Schedule 1, the instruments mentioned within its clauses («), 
(6) and (c) would be chargeable with duty of the amount indicated in that Schedule 
as the proper duty therefor. This means that instruments which are exempted under 
any provision of the Act cannot be said to be chargeable with duty even though in the 
absence of the exemptions those instruments would have fallen under any of the 
Articles of Schedule I. A policy of insurance is chargeable with duty under Article 
47 of Schedule I, but a letter of cover is not chargeable with duty in view of the 
General Exemption to this Article. It follows that the letter of cover is a document 
which, as such, is not chargeable with duty. 

A document chargeable with duty and executed by any person in India is to be 
stamped before or at the time of execution : vide section 17. If the letter of cover 
is intended by cither the insured or the person offering to make an insurance to be 
used for making a claim thereunder and therefore to be treated as a policy, it is in- 
cumbent on that person to have the letter of cover properly stamped with the requisite 
stamp for that policy. If they do not so intend and desire, the letter of cover to remain 
as a l etter of cover on the basis of which only the delivery of the policy mentioned 

h 1881) I.L.R. 3 Mad. 251, 253. 2. (1882) I.L.R. 5 Mad. 394 (F.B.) 
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therein can be enforced, they may take advantage of the general exception and 
need not'stamp it. The decision to stamp it or not to stamp it is to be taken at the 
time when it is to be executed. If it is not then stamped, it is a mere letter of cover 
which requires no stamp duty. It is a valid and complete document. No provision 
of the Act for its being stamped subsequently either by any of the parties to it or 
by any public servant exists. The provision in the proviso to the general exception 
about the letter of cover being used to found a claim or for any other purpose when 
it bears stamp prescribed by the Act for such policy, cannot be construed to mean 
that subsequent to its execution any party standing to gain thereby may just put the 
requisite stamp on it and thereafter use it for enforcing any claim or for any purpose. 
Such a construction of the proviso would be against public policy and may defeat one 
of the objects of the Act. It is true that the Act is a revenue measure, but at the same 
time the stamping of documents gives a certain formality to the transaction and to 
the preparation of the document. The letter of cover is exempted from stamp duty 
because as unstamped it cannot be used for any purpose except for enforcing delivery 
of the policy. If subsequent stamping of such document, in order to convert the 
letter of cover into a real policy, be left at the sweet wiU of the party standing to 
gain on account of the uncertain event having occurred, it would be against public 
pohcy because thereby a party who is sure to gain by fixing the requisite stamp, 
whose value is bound to be negligible compared to the monetary gain it stands to gain, 
will not mind the fixing of the necessary stamp and parties in general would like to 
avoid payment of the stamp duty in the first instance when the document is executed. 
Further, the letter of cover is issued by the insurer and, on the happening of the un- 
certain event, it would be the person insuring who would like to affix the requisite 
stamp and thereafter claim the amount of damages incurred within the limits 
of the policy. The executant of the letter of cover may thus be forced to abide by 
the terms of the document as a policy when he, at the time of executing the document, 
did not intend to be so bound. When a letter of cover is not stamped at the time of 
execution, both the parties stand to lose what they are to gain monetarily on its basis. 
The person insuring stands to lose the recovery of any loss he may incur prior 
to the issue of the policy. The insurer-company stands to lose the recovery of the 
premium for the limited period, i.e., the period between the date of the cover note and 
the date when loss occurs to the proposer. Both the parties take risk of loss by not 
stamping the letter of cover and thus not making it a document on wliich the claim 
other than the delivery of the policy can be based. 

In this coimection, reference may be made to section 47 of the Act which pro- 
vides for a subsequent stamping of certain documents in certain circumstances. But 
this too deals with certain documents which, though chargeable with duty are not 
covered by Proviso (ci) to section 35. 

Section 62 (1) (6) makes it penal to execute or sign otherwise than as a witness, 
any instrument chargeable with duty and not included in clause (a), without its being 
duly stamped. Any subsequent stamping of a letter of cover with the requisite stamp 
would lead to the parties avoiding the penalty prescribed by section 62 (.1) (6), as the 
letter of coyer is not chargeable with duty and the subsequent stamping would mean 
that it becomes a policy of insurance, a document which could be enforced on 
account of being properly stamped. 

Section 29 provides that in the absence of an agreement to the contrary the ex- 
penses of providing the appropriate stamp shall be borne in the case of a policy of fire 
insurance by the person issuing the policy . Though there is no definite provision 
in the Act , as -to who should stamp the document, in view of the provisions of 
section 62, the person to suffer for non-stamping a document chargeable with duty is 
the executant. The insurer will not like to stamp the letter of cover subsequently and 
specially when the uncertain event had taken place. Subsequent stamping by the 
assured in such circumstances, could not have been contemplated by the Legislature. 

Further in view of the proviso to the general exception to Article 47, nothing 
could be claimed under an unstamped letter of cover. This means that no suit 
can be instituted for the recovery of any amount alleged to be due to the plaintiff. 
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When the suit itself cannot be instituted, no, question of taking action under section 
35 (a) of the Act can arise, as that action is to be taken subsequent to the institution 
of the suit and at the time of admitting the document in evidence. 

It is suggested for the appellant that the provisions of the general exception in- 
dicate that the letter of cover was exempted from stamp duty as the Legislature did 
not intend that the stamp duty be paid twice over, once on the letter of cover and a 
second time when the policy was issued. If the Legislature had really intended so 
it could have simply provided that if a letter of cover bears the requisite stamp, the 
policy need not be stamped. The Legislature, however, spoke differently. It , 
exempted the letter of cover and provided that a letter of cover without stamp 
could be used only for enforcing the delivery of the policy mentioned therein. The 
object behind the exemption therefore appears to be the very limited purpose for . 
which the letter of cover can be used. The Legislature was aware of a letter of cover 
usually containing material which would make it a policy for a limited period and 
therefore further provided that it can be used to found a claim or for any 
other purpose if it bears the requisite stamp for a policy. The reasonable inference 
is that the Legislature left it to the discretion of the parties concerned to have the 
letter of cover stamped or not according to the use they intended to make of it, and 
therefore it would be wrong to construe the provision to the effect that any subse- 
quent stamping of the document in any circumstance would change the nature 
of the document and make it available for purposes for which it was not intended 
to be used at the time of execution. 

Reliance has been placed for the apellant on the case reported as Tricamji Dhamji 
& Co. v. Vijir Kanji^. In that case the plaintiff had claimed damages on the basis 
of an unstamped protection note with respect to a contract of sea-insurance. Marten 
J., held that the expression “ unless such letter ot engagement bears the stamp pres- 
cribed by this Act for such policy” in the general exception to Article 47 meant affixa- 
tion of the stamp before or at the time of execution, as provided by section 17 and 
that section 35 (n) must be read subject to the express direction in the proviso to the 
general exception in Article 47. His view was not accepted, wrongly I think, by the 
Appellate Bench, which held the protection note to be a policy which could be received 
in evidence after necessary action under section 35 of the Act is taken. We have 
already held that the protection note in the present suit to be not a policy. 

I am therefore of the opinion that the High Court was right in holding that the 
interim protection note, not properly stamped as a policy at the time of its execution, 
cannot be subsequently stamped with the requisite stamps in pursuance of the pro- 
visions of section 35 (a) of the Act and that the appellant cannot base his claim on the 
interim protection note in suit. I would, accordingly, dismiss the appeal with costs 
of this Court and the High Court and modify the decree of the High Court to the 
effect that the suit for Rs. 93,628-8-0 be dismissed with proportionate costs in the 
trial Court 


Order of the Court : — ^In accordance with the opinion of the majority, the appeal 
is allowed, decree in favour of the plaintiff-appellant for Rs. 93,628-8-0 is passed, and 
costs with interest thereon from the date of the judgment of the learned trial Judge 
at six per cent. 

P- R- N. Appeal allowed. 


1. (1922) 24 Bom. L. R. 820. 
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Present:—?. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, J. C. Shah,. 
N. Rajagopala Ayyangar and S. M. Sikri, JJ. 

Andhra Pradesh State Road Transport Corporation by its Chief 

Executive Officer, Hyderabad . . Appellant* 

V. 

Income-tax Officer, B-1, B-Ward, Hyderabad and others . . Respondents. 

Constitution of India (1950), Article 289 — State immunity from Union taxation — State Road Transport' 
Corporation — Majority of shares held by State Government — Corporation’s income from transport business — 
Whether income f the State — Whether immune from Union income-tax. 

Road transport business originally carried on departmentally by the State Government of Andhra 
Pradesh was taken over by the Andhra Pradesh State Road Transport Corporation constituted imder 
the State Road Transport Corporation Act, 1950, wherein the State Government held the majority 
of shares. Under the constituent Act, the Corporation was to turn over its surplus profits to the State 
Government for expenditure on road development. There was no specific provision in the said Act 
in regard to provision for payment of income-tax on the profits. Tire Income-tax Officer proposed to- 
assess the Corporation’s px'ofits to income-tax, despite protests. The Corporation filed writ petitions- 
in the High Court challenging the assessment and claiming immunity under Article 289 of the Consti- 
tution. The High Court dismissed the writ petitions. On appeal. 

Held, that the property as well as the income in respect of which exemption is claimed under- 
Article 289 (1) of the Constitution must be the property and income of a State. 

If a trade or business is carried on by the State departmentally and income is derived from it, the- 
said income is income of the State. If a trade or business is car.-ied on by a State through its agent® 
appointed exclusively for that purpose, and the agents carry it on entire! y on behalf of the State and not 
on their otvn account, the income from such trade or business is the income of the State. 

But difficulties arise where the trade or business is carried on by a Corporation established by a 
State by issuing a notification under the relevant provisions of the Sate Road Transport Corporation 
Act. The Corporation, though statutory, has a personality of its own and this personality is distinct 
from that of the.State or other shareliolders. It cannot be said that a shareholder owns the property 
of the Corporation or carries on the business with which the Corporation is concerned. 

The doctrine of the separate entity or personality of the Corporation is subject to the exceptions 
which the statutes may create, and there may be a statutory provision which might clearly indicate 
that the trade carried on by the Corporation belongs to the shareholders who brought the Corporation 
into existence and the income received from the trade likewise belongs to them. 

But all the relevant provisions’of the State Road Transport Corporation Act, 1950, emphatically 
bring out the separate personality of the Corporation, and the profit and loss that would be made 
as a result of the trading activity would be the profit and loss of the Corporation. There is no provi- 
sion in the Act which has attempted to lift the veil from the face of the Corporation and thereby enable 
the shareholders to claim that despite the form which the organisation has taken, it is the shareholders 
who run the trade and who can claim the income coming from it as their own. 

The provisions of section 30 of the Act for making over to the State Government the balance of 
income as indicated therein is of no assistance in deciding the question as to whether the income derived 
by the Corporation is the income of the State. All that sections 20 and 30 purport to do is to provide 
for the adrninistration of the funds vesting in the Corporation and their disposal. 

Appeals from the Order dated 14th July, 1961 of the Andhra Pradesh High. 
Court in Writ Petitions Nos. 516 to 519 of 1960, 

D. Narasaraju, Advocate-General for the State of Andhra Pradesh (P. R. Rama- 
cliandra Rao and T. V. R. Tatachari, Advocates, with him), for the Appellant in all, 
the Appeals. 

K. N. Rajagopal Sasiri, Senior Advocate, {Gopal Singh and R. N. Sachthey,. 
Advocates, with him), for the Respondents in aU the Appeals. 

Rajeswari Prashad and S. P. Varma, Advocates, for Intervener No. 1 in all the- 
Appeals. 


*C.A. Nos. 475 to 478 of 1963. 
S C J — 22 


5th March, 1964. 
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B. Sen, Senior Advocate, (5. C. Bose and P. K. Bose, Advocates, with him), 
'for Intervener No. 2 in all the Appeals. , 

M. C. Setalvad, Senior Advocate, (S. C. Bose and P. K. Bose, Advocates, with 
"Irim), for Intervener No. 3 in all the Appeals. 

The Judgment of the Court was delivered by 

Gajehdragadkar, C.J.— These four appeals arise from four writ petitions filed by 
-the appellant, the Andhra Pradesh State Road Transport Corporation, in the High 
■Court of Andhra Pradesh against the Income-tax Officer, and the Appellate Assis- 
tant Commissioner of Income-tax, Hyderabad, Respondents 1 and 2 respectively, 
in which it claimed a writ of prohibition restraining them from collecting any tax, 
or talcing any proceedings under the Indian Income-tax Act against them. In its 
writ petitions, the appellant further claimed an order, writ, or other appropriate 
direction quashing the assessment orders passed by respondent No. 1 on the 29th 
February, 1960, for the years 1958-59 and 1959-60. For the first year, a tax on 
Us. 13,60,963-86 nP. has been imposed for the period 11th January, 1958 to 31st 
March, 1958, and for the latter year, a tax of Rs. 34,44,430-48 nP. has been. levied 
for the period 1st April, 1958 to 31st March, 1959. After hearing the parties, the 
High Court has dismissed the appellant’s writ petitions with costs. The appellant 
then applied for and obtained a certificate from the High Court, and it is with the 
said certificate that these four appeals have been brought to this Court. 

It appears that the appellant was established under the Road Transport Cor- 
porations Act, 1950 (LXIV of 1950) (hereinafter called the Act) by a notification issued 
by the Andhra Pradesh Government and it has been functioning with effect from the 
11th J'anuary, 1958. Before the formation of the appellant Corporation, the road 
transport was a department of Government of the Hyderabad, and, after integration 
of Hyderabad with the Andhra Pradesh, it was run by the Govermnent of Andhra 
Pradesh, During the whole of this period, the road transport was treated as exempt 
from income-tax. After the appellant Corporation was, however, formed, the 
Income-tax Department took the view that the income made by the appellant was 
’liable to tax, and so, a notice under section 22 of the Income-tax Act was served 
on the appellant on the 29th January, 1959. In pursuance of the proceedings which 
were taken after service of the notice, the impugned orders of assessment were passed. 
Before the Income-tax Officer, it was urged by the appellant that since the appellant 
was an independent body carrying on the business of road transport, it did not fall 
under any of the five categories of assessees under section 3 of the Income-tax Act, 
it was neither an individual, nor a Hindu undivided family, nor a firm, nor a company, 
nor an association of persons, and as it was outside the said five categories of asses- 
sees, no tax could be levied against it. It was further argued that the net income of 
the appellant ultimately goes to the State of Andhra Pradesh under section 30 of the 
-Act, and as such it was immune from Union taxation under Article 289 of the Consti- 
tution. Yet, another contention was raised in support of the plea that the notice 
issued by respondent Mo. I was invalid, and that was that the appellant was a local 
authority exempt from income-tax. All these contentions were rejected by respon- 
dent No. 1 with the result that the impugned orders of assessment came to be passed. 
It is the validity of these orders that the appellant challenged before the Andhra 
Pradesh High Court. 

The High Court has held that the appellant is not a State-owned Corporation 
and that it is not carrying on business on behalf of the Government. It has also 
obser\'ed that the trade or business which the appellant was carrjdng on was not inci- 
dental to the ordinary functions of Government, and since no declaration had been 
•made to that effect under Article 289 (3), the appellant could not rely on Article 289 
■ (1). The contention that the appellant was a Local Authority which was urged before 
the High Court was rejected, and the argument that the charging section of the 
Income-tax Act was repugnant with the material provisions oi’ the Act,- such as 
-^ctions 28, 29 and 30, was also held to be without any substance by the High Court. 
Thus, since none of the arguments urged by the appellant before the High Court 
was accepted, the writ petitions filed by it were dismissed. 
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The main point urged before us by the learned Advocate-General of Andhra 
Pradesh on behalf of the appellant is that the income in respect of which the impugned 
■order of assessment has been passed by respondent No. 1, is exempt from Union 
taxation under Article 289 (1) of the Constitution, and that raises the question about 
the construction and effect of the provisions of the three clauses of Article 289. 
Let us, therefore, read the said Article ; , 

“ 289. (1) The property and income of a State shall be e,xempt from Union taxation. 

(2) Nothing in clause (1) shall prevent the Union from imposing, or authorising the imposi- 
tion of any tax to such extent, if any, as Parliament may by law provide in respect of a trade or 
business of any kind carried on by, or on behalf of, the Government of a State, or any operation 
•connected therewith, or any property used or occupied or any income accruing or arising in connec- 
tion therewith. 

(3) Nothing in clause (2) shall apply to any trade or business, or to any class of trade or busi- 
ness, which Parliament maj’ by law declare to be incidental to the ordinary functions of Govern- 
ment.” 

The learned Advocate-General concedes that the transport activity carried on 
by the appellant is strictly not incidental to the ordinary functions of Government. 
It is true that in a modern Democratic Welfare State, Government has to undertake 
•several economic activities some of which are trade activities, while others are com- 
mercial activities, because the pursuit of the welfare policies inevitably requires that 
Government should help the process of economic improvement of its citizens. How- 
ever desirable these socio-economic activities may be and however legitimate may 
be the attempt of the State Government to undertake them, there is no denying the 
Tact that the ordinary functions of the Government to which clause {3) of Article 289 
refers must be distinguished from these socio-economic activities. The Advocate- 
General, however, urges that though the trade activities of the appellant may thus be 
distinguishable from the ordinary functions of Government, they are nevertheless 
included in Article 289 (I), and income derived by the appellant from the said activi- 
ties falls within the protection of Article 289 1.1)- 

This argument proceeds on the assumption that clause (,2) of Article 289 is 
an exemption or proviso to clause (.1) and as such, whatever is included in clause (2) 
must be deemed to have been included also in clause (1) ; otherwise, the Proviso 
cannot be logically explained. It is because the trading or commercial activities 
■of the Government of a State to which the said clause refers were originally included 
in clause (I) that it became necessary to provide by clause (2) that the said trading 
or commercial activities carried on by the Government of a State would not claim 
the benefit of exemption prescribed by clause (1). That is how the Advocate-General 
seeks to include trading or business activities mentioned in clause (2) in clause (1) 
itself. Logically, no exception can be taken to this approach. 

The next stage in the argument urged by the Advocate-General is that clause (2) 
is wide enough to include the trading activities carried on by the appellant and as 
a result of width of its scope, the appellant’s activities can be treated as the commer- 
cial activities carried on by the Government of Andhra Pradesh itself. It will be 
noticed that clause (2) refers to a trade or business of any kind carried on by or on 
behalf of the Government of a State. The argument is that the first part of the clause 
■refers to the trade or business carried on by the Government and that means, carried 
•on by the Government either departmentally or by agents appointed by the Govern- 
ment in that behalf. Whether the Department carried on the business or an agent 
specifically and exclusively appointed for that purpose carries it on, it is the business 
carried on by the State. The latter part of the clause refers to trade or business 
carried on on behalf of the Government of a State, and it is suggested that this part 
■of the clause is intended to take in trade or business carried on by a Corporation 
like the appellant which is either State-owned or State-controlled. The appellant 
Corporation, says the Advocate-General, is undoubtedly State-controlled, and he 
would suggest that it is also owned by the State of Andhra Pradesh. Therefore, the 
commercial activity carried on by the appellant must be deemed to be an activity 
carried oh on behalf of the State of Andhra Pradesh, and it is with tliis postulate that 
■the argument reverts to clause (1) of Article 289 and urges that the income received 
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by the appellant in respect of commercial actitivies carried on by it on behalf of the 
Government of Andhra Pradesh is exempt from Union taxation. 

In support of this argument, the Advocate-General has relied on a recent deci- 
sion of this Court in Akachsi Padhan v. State of Orissa and others^. In that case, 
tliis Court had occasion to consider the scope and effect of the provisions contained 
in Article 19 (6). It will be recalled that Article 19 (6) authorises the State, inter alia, 
to make any law relating to the carrying on by the State or by a Corporation owned 
or controlled by the State, of any trade, business, industry or service, whether tn 
the exclusion, complete or partial, of citizens or otherwise. One of the points- 
which fell to be considered in the case of Akadasi Padhan^, was the effect of the words 
“ a law relating to the carrying on by the State of any trade or business.” Dealing 
with this question, this Court held that though, normally, the trade specified in the 
clause would be carried on by the State departmentally or with the assistance of public 
servants appointed in that behalf, there may be cases of some trades or businesses in 
which it would be open to the State to employ the services of agents, provided the 
agents work on behalf of the State and not for themselves. Relying upon this deci- 
sion, the Advocate-General argues that when clause (2) of Article 289 refers to trade 
or business carried on by the Government of a State, it includes trade or business 
carried on by the Government either departmentally or with the assistance of agents 
appointed in that behalf, and so, he argues that these two categories of carrying on 
business having been included in the first part, what the second part is intended to 
cover is trade or business carried on by the Government of a State through the instru- 
mentahty of a corporation like the appellant, and so, the trade or business carried 
on by the appellant is trade or business carried on on behalf of the Government of 
Andhra Pradesh within the meaning of Article 289 (2) and that makes the income 
earned out of the said trade or business income of the State under Article 289 (.1). 

In substance, this argument is really based on the American doctrine of the 
immunity of State agencies or instrumentalities from Federal taxation. When this 
doctrine was accepted by American decisions, it was normally confined to such State 
agencies as were concerned with functions which were essentially governmental in 
character. But, says the Advocate-General, since Article 289 (2) takes in trade activi- 
ties carried on by a corporation like the appellant, the question as to whether the trade 
is a function which is essentially governmental in character is irrelevant. In support 
of his contention, the Advocate-General has relied upon two American decisions ; 
first of these is the decision in the case of Mark Graves John J, Merrill and John 
P. Hennessey v. People of the State of New York upon the Relation of James B. O'keefe 
In that case Stone, J., who spoke for the Supreme Court of America, has observed 
that when the national Government lawfully acts through a corporation which it 
owns and controls, those activities are governmental functions entitled to whatever 
tax immunity attaches to those functions when carried on by the Government itself 
through its Departments. In other words, this observation shows that the Court 
was inclined to take the view that for the purpose of claiming exemption from taxa- 
tion, it did not make a material difference whether the operation was carried on by 
the State departmentally or with the assistance of a corporation. 

In Challain County v. United States of America^, it was held by the Supreme 
Court of America that a State cannot tax the property of a corporation organised 
by the Federal Government to produce material for war purposes, the property 
of which is conveyed to it by, or bought with the money of, the United States, and 
used solely for the purposes of its creation. Holmes, J., who delivered the opinion 
of the Court emphasised the fact that in the case before the Court not only the agent 
was created, but all the agent’s property was acquired and used for the sole purpose of 
producing a weapon for the war. “ This is not like the case of a corporation ”, 
added the learned Judge, 

“ having its own purposes as well as those of the United States, and interested in profit on 
its ow n account. The incorporation and form il erection of a new pjrsjnality was only for the 

1. (196t)2S.G.J. 37; A.I.R. 1963 S.C.1047. 3. 68 Law Ed. 328, 331. 

2. 83 Law Ed. 927. 
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^jonvenience of the United States, to carry out its ends, and so, it is unnecessary to consider whether 
;the fact that the United States owned all the stock and furnished all the property to .the corpora- 
tion taken by itself, would be enough to bring the case within the policy of the rule that exempts 
•property of the United States.” 

Both these decisions would not assist us in determining the question as to whether 
the income received by the appellant is the income of the State of Andhra Pradesh 
within the meaning of Article 289 (1), because the decision of the problem raised 
before us by the appellant must be reached not on any academic considerations of the 
■claims for exemption from taxation which the State instrumentalities can put forward, 
but on the construction of Article 289 itself. Article 289 (1) exempts from Union 
-taxation the property and income of a State, and the Advocate-General can succeed 
•only if he is able to establish that the income derived by the appellant in respect of 
which the impugned assessment order has been passed is the income of the State of 
■Andhra Pradesh. Therefore, the American doctrine on which strong reliance was 
placed by the Advocate-General would be of no assistance to his case. If the trading 
activity carried on by the appellant is sought to be brought into Article 289 (1) 
.solely as a result of the construction of Article 289 (2), the test on which the validity 
of the Advocate-General’s argument must necessarily be judged, is whether or not 
1;he requirement of Article 289 (1) is satisfied and that requirement clearly is that the 
income or the property for which exemption from Union taxation is claimed must 
"be the income or the property of a State. 

Besides, there is another reason why the Advocate -General cannot derive any 
•assistance from the American doctrine of ihe exemption irom taxation in regard to 
-State instrumentalities. The said doctrine has been categorically rejected by this 
Court in Stale of West Bengal v. Union of India^. Speaking for ’the majority of the 
•Court Sinha, C.J., observed that 

" it was futile to attempt the resuscitation of the now exploded doctrine of the immunity of 
•instrumentalities which originating from the observations of Marshall, C.J., in M'CtiUoch v. Mary- 
land^, has been decisively rejected by the Privy Council as inapplicable to the interpretation of the 
■respective powers of the State and the Centre under the Canadian and Australian Constitutions 
•(vide Bank of Toronto v. Lambe’^, and Webb v. Ontrim*, and has practically been given up even in 
'the United States ”. 

Thus, it is necessary to revert to the construction of Article 289 in deciding whether 
the appellant is right in claiming immunity from Union taxation. 

We have already seen that Article 289 consists of three clauses, the first clause 
•confers exemption from Union taxation on the property and income of a State. 
In Special Reference No. 1 of 1962 in Reference under Article 143 (1)®, a 
'Special Beiich of this Court by a majority has held that the immunity granted to 
the States in respect of Union taxation, under Article 289 (1) does not extend to 
■duties of customs including export duties or duties of excise. In that case, the ques- 
tion which directly arose for decision, was to determine the scope and effect of the 
■nature of taxation from which exemption could be claimed by the property and income 
of a State under Article 289 (1). With that aspect of the matter, however, we are 
not concerned in the present appeals. 

The scheme of Article 289 appears to be that ordinarily the income derived by 
•a State both from governmental and non-governmental or commercial activities 
shall be immune from income-tax levied by the Union, provided, of course, the income 
in question can be said to be the income of the State. This general proposition 
flows from clause (1). 

Clause (2) then provides an exception and authorises the Union to impose a tax 
in respect of the income derived by the Government of a State from trade or business 
carried on by it, or on its behalf; that is to say, the income from trade or business 
•carried on by the Government of a State or on its behalf, which would not have been 
taxable under clause (1), can be taxed, provided a law is made by Parliament in 
that behalf. If clause (1) had stood by itself, it rary not have been eisy to include 

1 

4. L.R. (1907) A.C. 81. 

5. A.l.R. 1963 S.C. 176 ; (1964) 1 1.T.J^ 
671 : (1964) 2 S.C.J. 51. 


1. A.I.R. 1963 S.C. 1241 at p. 1256. 

2. (1812) 4 Wheat 316 at p. 436. 

3. (1887) L.R. 12 A.C. 575. 
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wilhia its purview, incoome derived by'a State from commercial activities, but since 
clause (2), in teinns, empowers Parliament to make a law levying a tax on commercial 
activities carried on by or on behalf of a State, the conclusion is inescapable that these 
•activities were deemed to have been included in clause (1) and that alone can bo 
the justification for the words in which clause (2) has been adopted by the Constitu- 
tion. It is plain that clause (2) proceeds on the, basis that, but for its provision, the 
trading activity which is covered by it would have claimed exemption from Union 
taxation under clause (1). .That is the result of reading clauses (1) and (2) together. 

Clause (3) then empowers the Parliament to declare by law that any trade or 
business would be taken out of the purview of clause (2) and restored to the area 
covered by clause (.1) by declaring that the said trade or business is incidental to the 
ordinary functions of Government. In other words, clause ^3) is an exception to- 
the exception prescribed by clause (.2). Whatever trade or business is declared to be 
.incidental to the ordinary functions of Government, would cease to be governed by 
clause (2) and would then be exempt from Union taxation. 

That, broadly stated, appears to be the result of the scheme adopted by the threo 
clauses of Article 289. Reading the three clauses together, one consideration erherges 
beyond all doubt, and that is, that the property as well as the income in respect of 
which exemption is claimed under clause (1) must be the jjroperty and income of the 
State, and so, the same question faces us again : is the income derived by the appel- 
lant from its transport activities the income of the State ? If a trade or business is. 
carried on by the State departmentally and income is derived from it, there would, 
be no difficulty in holding that the said income is the income of the State. If a trade 
or business is carried on by a State through its agents appointed exclusively for that 
purpose, and the agents carry it on entirely on behalf of the State and not on their own 
account, there would be no difficulty in holding that the income made from such trade 
or business is the income of the State. But difficulties arise when we are dealing 
with trade or business earned on by a corporation established by a State by issuing 
a notification under the relevant provisions of the Act. The corporation, though 
statutory, has a personality of its owir and this personality is distinct from that of 
the State or other shareholders. It cannot be said that a shareholder owns the pro- 
perty of the corporation or carries on the business with which the corporation is 
concerned. The doctrine tliat a corporation has a separate legal entity of its own is- 
so firmly rooted in our notions derived from Common Law that it is hardly necessary 
to deal with it elaborately ; and so, prima facie, the income derived by the appellant 
from its trading activity cannot be claimed by the State which is one of the shareholders 
of the Corporation. 

Itmaybethat the statute under which a notification has been issued constituting 
the appellant Corporation may provide expressly or by necessary implication that 
the income derived by the Corporation from its trading activity would be the income 
of the State. The doctrine of the separate entity or personality of the corporation 
is always subject to the exceptions which statutes may create, and if there is a statu- 
tory provision which clearly indicates that despite the concept of the separate per- 
sonality of the corporation, the trade, carried on by it belongs to the shareholders 
who brought the Corporation into existence and the income received from the said 
trade likewise belongs to them, that would be another matter. It would then be 
possible to hold that as a result of the specific statutory provisions the income received 
from the trade carried on by the Corporation belongs to the shareholders who have 
constituted the said Corporation, and, so, we must look to the Act to determine 
whether the income in the present case can be said to be the income of the State of 
Andhra Pradesh. 

In this connection, we may usefully refer to the obser\'ations made by Lord 
Deiuung in Taslin v, Naiuiaford ^ : 

“ In the eye of the law ”, said Lord Denning “ the Corporation is its own master and is answer- 
able as fully as any other person or Corporation. It is not the Crown and has none of the immunities^ 


I. L.R.{I9S0)K.B. 18. 
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or privileges of the Crown. Its seiwants are not civil servants, and its property is not Crown pro- 
perty. It is as much bound by Acts of Parliament as any other subject of the King. It is, of course, 
a public authority and its purposes, no doubt, are public purposes, but it is not a government depart- 
ment nor do its powers fall within the province of Government.” 

These observations tend to show that a trading activity carried on by the Corporation 
is not a trading activity carried on by the State departmcntally, nor is it a trading . 
activity carried on by a State through its agents appointed in that behalf. 

That takes us to the provisions of the Act which will assist us in detennining,, 
the question as to whether the income in question can legitimately be held to be the 
income of the State of Andhra Pradesh. The Act was passed to provide for the incor- 
poration and regulation of Road Transport Corporations. Section 3 authorises the 
State Government to issue a notification in the Official Gazette establishing a Road'. 
Transport Corporation for the whole or any part of the State under such name as may 
be specified in the notification, after taking into account considerations speci- 
fied by clauses (a), (b) and (c). Section 4 then provides that every Corpo- 
ration shall be a body . corporate by the name notified under section 3 having 
perpetual succession and a common seal, and shall sue or be sued by the said 
name. Section 5 deals with the constitution of Road Transport Corporation ; 
sub-section (3) provides for the representation both of the Central Government and of 
the State Government in the Corporation in such proportion as may be agreed to by 
both the Governments and of nomination by each Government of its own representives 
therein ; it also contemplates that if capital is raised by the issue of shares to other 
parties, provision has to be made for the representation of such shareholders.' Section 
17 authorises the appointment of Advisory Councils. Section 18 prescribes the general 
duty of the Corporation. Section 23 (,1) provides for the capital of the Corporation;, 
under this sub-section, the capital contributed by the Central Government and the 
State Government is in the proportion of 1 : 3. Sub-section (3) authorises the divi- 
sion of the capital of the Corporation into such number of shares as the State Govern- 
ment may determine ; and it provides that the number of shares which shall be subs- 
cribed by the State Government, the Central Government and other parties shall also- 
be determined by the State Government in consultation with the Central Govern- 
ment. This provision contemplates the possibility of other shareholders joining 
the State Government and the Central Government. Section 24 permits addi- 
tional capital of the Corporation to be raised. Section 25 requires that the shares of 
the Corporation shall be guaranteed by the State Government as to the payment of the 
principal and the payment of the annual dividend at such minimum rate as may be 
fixed by the State Government. Section 26 confers powers of borrowing on the- 
Corporation. Section 27 constitutes a fund of the Corporation. Section 28 provides- 
for the payment of interest and dividend. Section 29 (1) requires the Corporation 
to make such provisions for depreciation and for reserve and other funds as the State 
Government may, from time to time, direct. Section 29 (2) provides that the manage- 
ment of the said funds, the sums to be carried from time to time to the credit thereof 
and the application of the money comprised therein shall be determined by the Cor- 
poration. There is a Proviso to this sub-section which prohibits the utilisation of' 
these funds for any purpose other than that for which it was created, without the pre- 
vious approval of the State Government. Section 30 deals with the disposal of net 
profits: it says that after provision is made as required by sections 28 and 29, the Cor- 
poration may utilise such percentage of its net annual profits as may be specified in 
this behalf by the State Government for the purposes therein specified, and it adds 
that out of the balance, such amount as may, with the previous approval of the- 
State Government and the Central Government be specified in this behalf by the- 
Corporation, may be utilised for financing the expansion programmes of the 
Corporation and the remainder, if any, shall be made over to the State 
Government for the purpose of road development. Section 31 gives power 
to the Corporation to spend such sums as it thinlcs fit on objects authorised 
by the Act. Section 32 deals with the budget, section 33 with accounts and 
audit ; and section 34 provides that the directions issued by the State Govern- 
ment after consultation with the Corporation shall be followed by the Corpo^ 
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ration, and it adds that, such directions may include instructions relating to the 
. recruitment, conditions of service and training of its employees, wages to be paid to . 
the employees, reser\^es to be maintained by it and disposal of its profits or stocks. 
Under section 38, power is conferred on State Government to supersede the Coipora- 
lion for reasons specified by section 38 (1). On supersession, all property vested in 
,the Corporation vests during the period of supersession, in the State Government ; 
that is the efiect of section 38 (2) ^.c). Section 39 deals with the liquidation of a Cor- 
poration, and clause (2) of this section provides that in the event of such liquidation 
■the assets of the Corporation, after meeting the liabilities, if any, shall be, divided 
.among the Central and the Stale Governments and such other parties, if any, as may 
have subscribed to the capital in proportion to the contribution made by each of them 
.to the total capital of the Corporation. 

That, in brief, is the position of the relevant provisions of the Act. There is no 
.doubt that the bulk of the capital is contributed by the the State Government and a 
small proportion by the Central Government, and in that Sense, the majority of shares 
.are at present owned by the State Government. There is also no doubt that the Corpo- 
ration is a State controlled Corporation in the same sense that in all material stages 
and in all material particulars, the activity of the Corporation is controlled by the 
iState ; but it is clear that all other citizens may be admitted to the group of share- 
holders, and from that point of view, the Act contemplates contribution of the 
■ capital for the Corporation not only by the Central and the State Governments, but 
.also by the citizens. 

The main point which we are examining at this stage is : is the income derived, 
.by the appellant from its trading activity, income of the State under Article 289 (I)? 
In our opinion, the answer to this question must be in the negative. Far from mak- 
ing any provision which would make the income of the Corporation the income of the 
:State, all the relevant provisions emphatically bring out the separate personality of 
the Corporation and proceed on the basis that the trading activity is run by the Cor- 
poration and the profit and loss that would be made as a result of the trading activity 
would be the profit and loss of the Corporation. There is no provision in the Act which 
has attempted to lift the veil from the face of the Corporation and thereby enable the 
shareholders to claim that despite the form which the organisation has taken, it is the 
shareholders who run the trade and who can claim the income coming from it as 
.'their own. 

Section 28 which provides for the payment of interest clearly brings out the 
duality between the Corporation on the one hand and the State and Central 
•Governments on the other. Take, for instance the case of supersession of the 
Corporation authorised by section 38. Section 38 (2) (c) emphatically brings 
.out the fact that the property really vests in the Corporation, because it provides 
that during the period of supersession, it shall vest in the State Government. 
Similarly, section 39 (2) which deals with the distribution of assets in case of 
liquidation, brings out the same features. 

It has been urged before us by the Advocate-General that section 30 contemplates 
that after provision is made as required by sections 28 and 29 and funds are utilised 
as prescribed by section 30, the balance has to be given to the State Government 
for purpose of road development, and that, it is suggested, indicates that the income 
belongs to the State Government. This argument is clearly not well founded. When 
•we are deciding the question as to whether the income derived by the Corporation is the 
income of the State, the provision made by section 30 for making over to the State 
■Government the balance that may remain as indicated therein, is of no assistance. 
The mcome is undoubtedly the income of the Corporation. All that section 30 
■requires is that apart of that income may be entrusted to the State Government for a 
specific purpose of road development. It is not suggested or shown that when such 
income is made over to the State, it becomes a part of the general revenue of the State. 
It is income which is impressed with an obligation and which can be utilised by the 
:State Government only for the specific purpose for which it is entrusted to it. Tliere- 
■fore, we are satisfied that the income derived by the appellant from its trading activity 
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caimot be said to be tbe income of the State under Article 289,(1), and if that is so, 
’the fact that the trading activity carried on by the appellant may be covered by Article 
289 (2), does notreally assist the appellant’s case. Even if a trading activity falls under 
clause (2) of Article 289, it can sustain a claim for ' exemption from Union taxation 
■only if it is shown that the income derived from the said trading activity.is the income 
of the State. That is how, ultimately the crux of the problem is to determine whether 
the income in question is the income of the State, and oh this vital test, the appellant 
(fails. 

. There is cine more point which was faintly argued before us by the learned Advb- 
■cate-General. He franMy told us that he did'not propose to challenge the correctness 
of the conclusion recorded by the High Court that the appellant is not a Local Autho- 
rity ; but he was not prepared to give up his contention that there is repugnancy between 
’the charging-section of the Income-tax Act and sections 29 and 30 of the Act. He sug- 
gested that in ■view of the repugnancy on which he relied, the Act which is Act LXIV 
■of 1950shouldprevailovertheIncome-taxActwhichis an enactmentof 1922. bJone 
of the assumptions made by the learned Advocate-General in support of this plea can 
be said to be valid. Though the original Income-tax Act was passed in 1922, as is 
well known, every year a fresh Finance'Act is passed and it is by virtue of such succes- 
sive Finance Acts that income-tax is assessed from year to year, and so, the argument 
■that the Act on which the appellant relies is later in point of time must fail. Besides, 
there is really no repugnancy at all. Basing himself on the provisions of sections 29 
.and 30, the Advocate-General contends that these two provisions show that the Act 
■did not contemplate the payment of income-tax. This argument is entirely misconcei- 
ved. It is hardly necessary for the Act to make a provision that tax, if chargeable, 
(would be paid. In fact, the Companies Act which deals with companies does not make 
such a specific provision, though no one can seriously suggest that there would be 
•repugnancy between the provisions of the Companies Act and the Income-tax Act. 
All that sections.29 and 30 purport to do is to provide for the administration of the 
funds vesting in the Corporation and their disposal. It is clearly far-fetched, if 
not fantastic, to suggest that these provisions are inconsistent with the liability to 
pay tax wliich is imposed by the Income-tax Act. The Advocate-General, no doubt 
attempted to derive some support to his argument by relying on section 43 of the 
.'State Financial Corporations Act, 1951 (LXIII of 1951), as well as section 43 of the 
Uamodar Valley Corporation Act, 1948 (XIV of 1948). Section 43 which occurs in 
both the said Acts provides that the Corporation shall be liable to pay any taxes on 
income levied by the Central Government in the same manner and to the same extent 
;as a company. It is urged that where the Legislature wanted to provide for the liability 
■of the Corporation to pay the taxes on income levied by the Central Government, 
it has made specific provisions in that behalf and since no such provision has been 
made in the Act, it follows that the Legislature intended that no tax should be levied 
on the income earned by .the Corporation established under the Act. We do not 
thinlc there is any substance in the argument. The whole object which section 43 is 
presumably intended to -achieve is to provide that the tax should be levied on the 
basis that the Corporation is a company and nothing more. If no such provision 
was made in the Act, that has no bearing on the liability of the Corporation to pay 
the tax on its income. Therefore, we are satisfied that the High Court was right in 
.rejecting the argument that by virtue of the repugnancy between the material provi- 
-.sions of the Act and the charging section of the Income-tax Act, it should be held 
4hat the appellant was not liable to pay tax on its income. 

The result is, the appeals fail and are dismissed with costs. One hearing fee. 

V. S. . . Appeals dismissed. 



176 


THE SUPREME COURT , JOURNAL. . [1964 

THE SUPREME' COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P.B, Gajendragadkar, K. N. Wanchoo, K. C. Das Gupta, J. C, 
Shah AND N. Rajagopala Ayvangar, JJ. 

The Central Bank of India, Ltd. (In all the Appeals) , . , AppellanL*- ■ 

v. ■ ' ' ' 

P. S. Rajagopalan, etc. . . Respondents. 

Industrial Disputes Act {XIV of section 33-C (2) — Scope — Right or benefit claimed byworkmarc 

disputed by employers — Labour Court if can decide on and compute in terms of money — Power to interpret award 
or settlement-section 36-A — Scope, 

Section 33-G (2) of the Industrial Disputes Act takes tvithin its pimdew cases of workmen who^ 
claimed that the benefit to which they are entitled should be computed in terms of money, even though 
the right to the benefit on which their claim is based is disputed by their employers. The claim under 
section 33 (2) clearly postulates that the determination of the question about computing the benefit in 
terms of money may, in some cases, have to be preceded by an enquiry into the existence of the right 
and such an enquiry must he held to be incidental to the main determination which has been assigned 
to the Labour Court by sub-section (2). The opening words of the sub-section “ where such worlunan 
is entitled to receive from the employer any benefit ” do not mean “ whcre such workman is admit- 
tedly or admitted to be, entitled to receive such benefit”. 

As MaxweU has observed “ where an Act confers a jurisdiction, it impliedly also grants tlie power 
of doing all such acts, or employing such means, as are essentially necessary to its execution ”. 

■Whereas section 33-G (2) deals with implementation of individual rights of workmen falling under 
its provisions, section 36-A deals merely with a question of interpretation of the award where a dispute- 
arises in that behalf between the workmen and the employer and the appropriate Government is 
satisfied that the dispute dcsers-es to be resolved by reference under section 36-A. For the purpose 
of making the necessary determination under section 33-C (2), it would, in appropriate cases be wen. 
to the Labour Court to interpret the award or settlement on which the workman’s right rests, ^ 

WTiether adding machine operators can claim special allowance, under the Sastry Award as 
“ computists ” will depend upon the Labour Court being satisfied that the work done by the adding 
machine operators can be reasonably treated as the work of computists as properly understood in the- 
banking industry. 

Appeals by Special Leave from the Order dated Tth March, 1062 of tlie Central 
Government Labour Court at Delhi in L.C.A. Nos. 246 to- 249 of 1962. 

M. C. Seialvad, Senior Advocate (JV. V. Phadke and J. P. Thacker, Advocates and 
J. B. Dadachanji, 0 . C, Malhur, and Ravinder A'aram, Advocates oi Mjs. J. B. Dada~ 
chanji & Co., with him), for Appellant (In all the Appeals). 

A. V. Viswanatha Sastri, Senior Advocate (M. K. Ramamurlhi, R. K. Garg, D. Pi 
Singh and S. C. Agarwal, Advocates of Mjs. Ramamurlhi & Co., with himl for ResnnT-i " 
dents (In all tlie Appeals). 


The Judgment of the Court was delivered by 

Gajendragadkar, J.— This group of several appeals has been placed togetlier 
for final disposal, because the appeals included in the group raise a common ques- 
tion of law in regard to the construction of section 33-C (2) of the Industrial Dis- 
putes Act, 1947 (XIV of 1947) (hereinafter called the Act). We propose tn 

deal with this point in Civil Appeals Nos. 823 to 826 of 1962 which have been pre- 
ferred by the appellant, the Central Bank of India, Ltd., against the respondents 
its employees ; and in accordance with our decision on the said point the other 
appeals included in this group would be dealt with on die merits. 


Civil Appeals Nos. 823 to 826 of 1962 arise out of applications made bv four 
respondents under section 33-C (2) of the Act. The case for each one of the respon- 
dents was that besides attending to his routine duties as clerk, he liad been operatine: 
the adding machme provided for use in the clearing department of the Branch during 
tlie period mentioned m the list annexed to the petition and it was alleged that as 
such, he was entitled to the payment of Rs. 10 per month as special allowance for 
operating the adding machine as provided for under paragraph i64(i) (1) of thc- 


♦ CA. Nos. 823 to 826 of 1962. 


19th April, 1963.. 
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Sastry Award. On this basis, each one of the respondents made his respective 
claim for the amount covered by the said allowance payable to him during the 
period specified in the calculations. 

■ The appellant disputed the respondents’ claims. It urged three preliminary 
objections against the competence of the applications. According to it, the res- 
pondents could claim only non-monetary benefits under the Award tlrat weed 
capable of computation and so, section 33-G (2) was inapplicable to their claim.' 
It was also contended that widiout a reference made by the Central Government, 
the applications were not maintainable, and it was pleaded that since the applica- 
tions involved a question of the interpretation of the Sastry Award, they were out- 
side the purview of section 33-G (2). On the merits, tire appellant’s case was that 
the special allowance claimed by the respondents was payable only to the Gompu- 
tists and could not be claimed by the respondents on the ground that they were 
operating adding machines. In support of tliis contention, the appellant alleged 
that a certain amoimt of manipulative skill is required for the handling of a comp- 
tometer since th^e operator has to execute a series of somewhat complex operations 
in quick succession before he can arrive at a result. The art of operating a comp- 
tometer has to be learnt over several months, but the work of operating the adding 
machine needs no special training and does not require even the skill which a typist 
has to show. That is why, according to tire appellant, no special allowance could 
be claimed by the respondents under paragraph 164 {b) (i) of the Sastry Arvard. 

The Central Government Labour Court before which these applications were 
made by the respondents Overruled the preliminary objections raised by the appel- 
lant and on tlie merits, fovmd that the respondents were entitled to claim the special 
allowance under the relevant clause of the Sastry Award. That is how the appli- 
cations made by the respondents were allowed and the respective amounts claimed 
by them were ordered to be paid by the appellant. It is against this order that the 
appellant has come to this Court by Special Leave. 

The principal contention which has been urged before us by the appellant is 
one of jurisdiction. It is ar^ed that the Labour Court has exceeded its jurisdiction 
in entertaining the applications made by the respondents because the claims made 
by the respondents in their respective applications are outside the scope of section 
33-G (2) of the Act. In dealing witli this point, it is necessary to read section 33-G : 

“(1) Where any money is due to a workman from an employer under a settlement or an award 
or under the provisions of Chapter V-A, the workman may without prejudice to any other mode of 
recovery, make an application to the appropriate Government for the recovery of the money due to 
him, and if the appropriate Government is satisfied that any money is so due, it shall issue a certificate 
for that amount to the Collector who shall proceed to recover the same in the same manner as an arrear 
of land revenue. 

(2) Where any workman is entitled to receive from the employer any benefit which is capable 
of being computed in terms of money, the amount at which such benefit should be computed may, 
subject to any rules that may be made under this Act, be determined by such Labour Court as may be 
specified in fiiis behalf by the appropriate Government, and the amount so determined may be 
recovered as provided for in sub-section (1). 

(3) For the purposes of computing the money value of a benefit, the Labour Court may, if it 
so thinks fit, appoint a Commissioner who shall, after taking such evidence as may be necessary, submit 
a report to the Labour Court and the Labour Court shaU determine the amount after considering the 
report of the Commissioner and other circumstances of the case. ” 

It is common ground that section 33-G (1) provides for a kind of execution 
proceedings and it contemplates that if money is due to a workman under a settle- 
ment or an award, or under the provisions of Ghapter V-A, the workman is not 
compelled to take resort to the ordinary course of execution in the Civil Court, 
but may adopt a summary procedure prescribed by this sub-section. This sub- 
section postulates that a specific amoimt is due to the workman and the same has 
not been paid to him. If the appropriate Government is satisfied that the money 
is so due, then it is requhed to issue a certificate for the said amount to the Collector 
and that leads to the recovery of the said amount in the same manner as an arrear 
of land revenue. The scope and effect of section 33-C (i ) are not in dispute before 
us. . 
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. ! There is also no dispute that the word “ benefit ” used in section 33-C (2) is not 
confined merely to non-mone tar y benefit which couId.be converted in terms of 
money, but that it takes in all kinds of benefits which may be monetary as well 
as non-monetary if the, workman is entitled to them, and in such . a case, the work-' , 
man is given the remedy of moving the appropriate Labour Court with a request 
that the said bencfits'be computed or calculated in terms of, money. Once such 
computation or calculation is made under section 33-G (2) tlie amount so deter-; , 
mined rhas to be recovered as provided for in sub-section (i),. In, other words,' 
having provided for the determination of tire amount due to the workman in cases 
falling under sub-section (2), tire Legislature has clearly prescribed that for recover- 
ing tire said amount, tire workman has to revert to his remedy under sub-Section (i) . 

' Sub-section (3) empowers the Labour Court to appoint a Commissioner for 
the purposes of computing the money Value of the benefit, and it lays down that if 
so appointed, the Commissioner shall take such evidence as may be necessary, and 
submit his report to the Labour Court. The Labour Court is then required to 
proceed to determine the amount in the light of the report submittf.d by the Com-, 
missioner and other circumstances of the case. This means that proceedings taken 
under sub-section (2) may be determined by the Labour Court itself or, in a suit- 
able case, may be determined by it after receiving a report submitted by the Coxn- 
missioncr appointed in that behalf. It is clear that if for computing in terms of 
money the value of the benefit claimed by the workman, an enquiry is required to 
be held and evidence has to be taken, the Labour Court may do that itself or may 
delegate that work to a Commissioner appointed by it. This position must be 
taken to be well settled after the decision of this Court in tlie Punjab National Bank, 
Ltd. V. K. L. Kharbanda^. 

The question tvhich arises for our decision is, however, slightly different. It 
is urged by the appellant that sub-section (2) can be invoked by a workman who 
is entitled to receive from the employer the benefit there specified, but the right 
of the tvorkman to receive the benefit has to be admitted and could not be a matter 
of dispute bePvccn the parties in cases which fall under sub-section (2). The argu- 
ment is, if there is a dispute about the workman’s right to claim the benefit, that, 
has to be adjudicated upon not under sub-section (2), but by other appropriate 
proceedings permissible under the Act, and since in the present appeals, the appellant 
disputed tire respondents’ right to claim the special allowance, the Labour Court 
had no jurisdiction to deal with tlieir claim. In other words, the contention is 
tliat the opening words of sub-section (2) postulate the existence of an admitted 
right vesting in a workman and do not cover cases tvhere the said right is 
disputed. 

On the other hand, the respondents contend that sub-section (2) is broad 
enough to take in all cases where a workman claims some benefit and wants the' 
said benefit to be computed in terms of money. If in resisting the said claim, the 
employer makes several defences, all those defences will have to be tried by the 
Labour Court under sub-section (2) . On this argument all questions arising between 
tlic workmen and their employers in respect of the benefit which they claim to be 
computed iif terms of money would fall within the scope of sub-section (2). 

Before dealing with tlie question of construction thus raised by the parties in 
the present proceedings it tvould be material to refer briefly to the legislative history 
of tltis provision. The Act, as it was originally passed, made relevant provisions 
•on tire broad basis that industrial disputes should be adjudicated upon between 
Trade Unions or representatives of labour on the one hand and the workmen’s 
■employer’s on the other. That is why section 10(1) tvhich deals rvith the reference 
of disputes to Boards, Courts or Tribunals, has been ijilerprctcd bv this Court 
to mean that the disputes Avhich arc referable under section 10(1) should be disputes , 
tvhich are raised by the Trade Unions to which the workmen belong or by the 
xcprcschtativcs of rvorkmcn acting in such a representative character. It rvas, 


1. (1963) 2 S.C.J. 377 -; (1962) 2 S.C.R. 977 : (1962) 1 L.L.J. 23i. 
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however, realised tliat in denying to the individual employees a speedy remedy io 
enforce their existing rights, the Act had failed to give due protection to them. If 
an individual employee dora not seek to raise an industrial dispute in .the sense 
that he does not want any change in the terms and conditions of service, , but wants 
only to implement or enforce his existing rights, it should not be necessary for him 
to have to take recourse to the remedy prescribed by section lo (i) of the Act; that was 
the criticism made against the omission of the Act to provide for speedy enforcement 
,of individual workman’s existing rights. In order to meet this criticism, an amend- 
ment was made by the Legislature in 1950 by section ao of the Industrial Disputes- 
(Appellate Tribunal) Act, 1950 (XLVIII of 1950). Section 20 of this Act 
provided for recovery of money due from ah emjjloyer under an award or decision. 
This provision filled up the lacuna tvhich was discovered, because even after an 
award was made individual workmen were not given a speedy remedy to irdple- 
ment or execute the said award, and so, section 20 purported to supply that remedy. 
Section 20 (i) provided that if money, was due under an award or decision 6f an 
industrial tribunal, it may be recovered as arrears of land revenue or as a public 
demand by the appropriate Government on an application made to it by the person 
entitled to the said money. Section 20 (2) tlien dealt with the cases where any 
worknian was entitled to receive from the employer any benefit under an award 
or decision of an industrial tribunal which is capable of being computed in terms 
of money, and it provided that the amount at which the said benefit could be com- 
puted may be deteimincd, subject to the rules framed in that behalf, by that 
industrial tribunal and the amount so determined may be recovered as provided 
for in sub-section (i). In other words, the provisions of section 20 (2) roughly 
correspond to the provisions of section 33-G (2) of the Act. There are, however, 
two points of distinction. Section 20 (2) was confined to the benefits claimable 
by workmen under an award or decision of an industrial tribunal ; and the apjjli- 
cation to be made in that behalf had to be filed before the industrial tribunal which 
made the said award or decision. These two limitations have not been introduced 
in section 33-C (2). Section 20 (3) corresponds to section 33-G (3). It would 
thus be noticed that section 20 of this Act provides a speedy remedy to individual 
workmen to execute their rights under awards or decisions of industrial tribunals. 
Incidentally, we may add that section 34 of this Act made a special provision for 
adjudication as to whether conditions of service had been changed during the 
pendency of industrial proceedings at the instance of an individual workman and 
for that purpose inserted in the Act section 33-A. Act (XLVIII of 1950) by 
which section 20 was enacted came into force on 20th May, 1950. 

In 1953, the Legislature took a further step by providing for additional rights 
to the workmen by adding Chapter V-A to the Act, and passed an Amending Act 
XLill of 1953. Chapter V-A deals with the workmen’s claims in cases of 
lay-off and retrenchment. Section 25 (i) which was enacted in this Chapter 
provided for the machinery to recover moneys due from the employers \mder this 
Chapter. It laid down, inter alia, that any money due from an employer under 
the provisions of Chapter V-A may be recovered in the same manner as an arrear 
of land revenue or as a public demand by the appropriate Government on an appli- 
cation made to it by the workman entitled to the said money. This was, of course, 
without prejudice to the workman’s right to adopt any other mode of recovery. 
This provision shows that having created additional rights in the workmen in res- 
pect of lay-off and retrenchment the Legislature took the precaution of prescribing 
a speedy remedy for recovering the said amounts from their ' employers. This 
•Amending Act came into force on 23rd December, 1953. \ 

About three years later, the Legislature passed the Industrial Disputes 
(Amendment and Miscellaneous Provisions) Act, 1956 (XXXVI of , 1956). This 
Act repealed the Industrial Disputes (Appellate Tribunal) Act (XLVIII of 
1950), section 25-I in Chapter V-A and inserted section 33-G (1), (2) and (3) and 
section 36-A in the Act. The result of these modifications : is that the recovery 
provisions, are how contained in section 33-G and' an additional provision is made 
by section 36-A which deals with cases where doubt or diflOlcuIty may arise in the 
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interpretation., of any provision of an award . or- setdeinent. • This Act came ipto 
.force on aStlr August, 1956.-', 

In ordcr to 'makc the narration -of the legislative background of section 33-C 
coniplcte, wc may refer to the fact that by tlie Amendment ActXVlH of I 957 j 

• tv/o mote provisions were added to Chapter V-A which are numbered as section 

•25-FF and section 25-FFF. This Act came mfo force on 6th June, 1957. ' 

,5 The legislative history to which wc have just referred clearly indicate that 
- having provided broadly for the investigation- and settlement o[ industrial disputes 
, on 'die basis , of, collective bargaining, the Legislature recognised that individual 
.workmen should be .given a speedy reniedy to enforce their existing^ individual 
righte, and soj inserted section 33-A in the. Act in 1950 and added section 33-C in 
1956. . These two provisions illustrate the cases in which individual workmen can 
enforce their, rights without having to take recourse to scction,,i6 (i) of the Act, 

. or without. having to depend upon .their Union to espouse dieir cause. Therefore, 

, in' construing section 33-G we have to bear in, mind two relevant considerations, 
r . The, construction should not be so broad as to bring within the scope of section 33-G 
cases which would fall imder section 10 (i). Where industrial disputes arise between 
employees acting collectively and their employers, they must be adjudicated ujron 
in the rnanner. prescribed by the Act, as for instance, by reference under section 
. 10 (i).. These disputes cannot be brought within the purview of section 33,“G. 
Similarly, having regard to the fact that the policy of the Legislature in enacting 
(Section 33-G is to provide a speedy remedy to the individual workmen to enforce 
or execute their existing rights, it would not be reasonable to exclude from the scope 
of tlris section cases of existing rights which are sought to be implemented by indivi- 
dual workmen. In other words, though in determining the scope of section 33-G 
. ;we must take care not to exclude cases which legitimately fall within its purviw, 
wc must also bear in mind that cases which fall imder section to (1) of the A?t lor 
: instance, cannot be brought within the scope of section 33-G. 

. Let us then revert to the words used in section 33-G (2) in order to decide what 
' tVduld be its true scope and effect -on a fair and reasonable construction. When 

• sub-section [2) refers to any workman entitled to receive from the employer any 
'benefit there specified, docs if mean that he must be a workman whose right to 

. receive the said benefit is not disputed by the employer ? According to the appellant, . 
'the'seope of sub-section (q) is similar to that of sub-section (i) and it is pointed out 

■ that just as under sub-section (i) any disputed question about the workmen’s right 
to receive tlic money due under an award cannot be adjudicated upon by , the 

' appropriate Government, so under sub-section (2) if a dispute is raised about the 
' workmen^ right to receive the benefit in question, that cannot be determined by the 
-Labour Gourt. The only point which the Labour Gourt can determine is ohc in 
■■'relation to the computation of the benefit in terms of money. We arc not impressed 
by this argument. In our opinion, on a fair and reasonable construction of sub- 
■■'scction’(2) it is clear that if a workman’s right to receive the benefit is disputed, 
that may have to be determined by the Labour Court., -.Before proceeding to 
compute the benefit in terms of money, the Labour Court inevitably has to deal 
with the question as to whether tlic workman has a right to receive that benefit. 

• If the said right is not disputed, nothing more needs to be done and tlic Labour 
■■ Court can proceed to compute tlic value ofthe benefit in terms of money ; but if the 
..'said right is disputed, the Labour Court must deal- with that question and decide 

■whether the workman has the right to receive the benefit as alleged by him and it is 
only if the Labour -Court answers tliis point in favour of the workman that the 
- next question of making the necessary computation can arise. It seems to , us that 
the opening clause 'of sub-section (2) docs not admit qf the construction for which 
. the appellant contends unless we add some words in tliat clause; The clause ‘ ‘ Where 
: any workman is entitled to receive from tlie employer any benefit ” docs not mean 
where such workman is admittedly, or, admitted to be, entitled to receive such , 
. benefit”. The appellant’s .construction would necessarily introduce the addition 

■ of the words “admittedly, or, admitted to be” in that clause, andtliat clearly is 
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mot permissible. . Besides, it seems to us that if the appellant’s construction is accept- 
•ed, it;Would necessarily, mean that it would be at the, option of the einployer to, allow 
, the workman to avail himself of, the remedy provided by sub-section (2), because 
he has merely- tO' raise an-objection on the ground that the right .. claimed by: the 
■workman is not admitted, to oust the jurisdiction of tire Labour Court to entertain the 
workman’s application. , The claim under section 33-G (2) clearly postulates that 
the- determination of the question about computing the benefit -in terms of money 
jnay, in some cases, have to be preceded by an enquiry into the; existence of the right 
and such an enquiry must be held to be incidental to the main determination which 
has been assigned to the- Labour Court by sub-section (2). As Maxwell has 
-observed ' ' . ' ' . . • 

“ -where an Act confers a jurisdiction," it impliedly also grants the power of doing all such acts, 
•or employing such means, as are essentially necessafy'to its execution^” . - 

We must accordingly hold that section 33-C (2) takes witliin its purview cases of 
workihen who claimed that the benefit to which they are entitled should be, com- 
puted in terms of money, even though the right to the benefit on which their claim 
"is based is disputed by their employers. Incidentally, it may be relevant to add 
I that it would be somewhat odd that under sub-section (3) , the Labour Court should 
have - been authorised to delegate the ‘work of computing the money value of the 
benefit to the Commissioner if the determination of the said question tvas the only 
task assigned to the Labour Court under sub-section (2). On the other hand, sub- 
jection (3) becomes intelligible if it is held that what can be assigned to the Com- 
missioner includes only a part of the assignment of the Labour Court under sub- 
•section (2). ' 

It, is, however, urged that in dealing with the question about the existence of a 
Tight set up by the workman, tlic Labour Court would necessarily have to interpret 
the award or settlement on which the right is based, and that cannot be within its 
jurisdiction under section 33-C ,(2), because interpretation of awards or settlements 
has been specifically and expressly provided for by section 36-A. We have already 
Tioticed.that section 36,-A ,has also been added by the Amending Act XXXVI of 
1956 along with section 33-C, and the appellant’s argument is that the Legislature 
introduced . the two sections together and thereby indicated that questions of inter- 
pretation' fall within section 36-A and, therefore, outside section 33-C (2) . There 
is no force in this contention. Section 36-A merely provides for the interpretation 
of any provision of an award or settlement where any difficulty or doubt, arises as 
to' the , said interpretation. Generally, this power is invoked when the employer 
■and his .employees are not agreed as to the interpretation of any awaird or settlement, 
-and the appropriate Government is satisfied ■ffiat a defect or doubt has arisen in 
regard to any provision, in the award or settlement. Sometimes, cases may arise 
.where the awards or settlements are obscure, ambiguous or otherwise present diffi- 
•culty in construction. It is in such cases that section 36-A can be invoked by the 
■parties by moving the appropriate Government to make the necessary reference 
under it. . Experience showed that where awards or settlements were defective 
in the manner just indicated, there was no. remedy available to the parties to have 
their doubts or difficulties resolved and that remedy is now provided by section 
,36-A. But -the scope of section 36-A is, different from the scope of section 33-G 
.(2), because section 36-A is not concerned with the implementation or execution 
of the ;award at all, whereas that is the sole purpose of section 33-G (2), WhCTeas 
.section 33-G (2) deals with cases of implementation of individual rights of workmen 
falling under its provisions, section 36-A deals merely with a question'of interpreta- 
tion of the; award where a dispute arises in that behalf between the workmm and 
the employer and the appropriate Government is satisfied, that the dispute deserves 
to be resolved by reference under section 36-A. , , . 

. Besides, there can be no doubt that when the Labour Court is given the 
power to aliow -an individual workman to. execute or implement his existing indi- 
vidual rights, it is virtually exercising execution pow^s in some cases, and it is well 

1.; M^vell on Interpretation of Statutes, page 350. 




'Jg2 • ■ ■ THE 1sitf RME C6imT jOURN^ ' — [1964^ 

settled tiiat it is open to the Executing Goiirt to interpret the debree for thfc purpose 
of execution. It is, of course, true th&t the Executing Court cannot go behind the- 
■ decree, nor can it add to or subtract froin the provision of the decree. These liml- 
'tatiohs,- apply also to the Labour Court ; but like the Executing Courti the Labour 
Court would also be competent to interpret the award or settlement ort which a 
•workman bases his claim under section 33“C (2). Therefore, we feel no difficulty 
in hold ing that for the purpose of making the necessary determination under section 
33-C ( 2 ), it ivould, ih appropriate cases, be open to the Labour Court to interpret 
the award dr settlement on which tlie wbrl^an’s right rests. 

We have already noticed that in enacting section 33-C the Legislature ha 5 
deliberately omitted some words which occurred in section 20 12) of die Industrial 
Disputes (Appellate Tribunal) Act, 1950. It is rerhaxkable that similar words 
of limitation have been used in section 33-C (i) because section 33-C (i) deals 
with cases where any money is due imder a setderheht or an award or under the 
provisions of Chapter V-A. It is dius clear that claims made under section 33-C 

(1) , by itself can be only claims referable to the setdeihent, award, or die relevant 
provisions of Chapter V-A. These words of limitation are not to be found in sec- 
tion 33-C (2) and to that extent, the scope of section 33-G (2) is undoubtedly wider 
than that of section 33-G (i). It is true that even in respect of the larger class of 
cas^ which fall under section 33-C (2), after the determination is made by the Labour 
Court the execution goes back again to section 33-C (i). That is why section SS'C* 

(2) Kcprcssly provides that the amount so determined may be recovered as provided 
for in sub-section (i). It is unnecessary in the present appeals either to state 
exhaustively or even to indicate broadly what other categories of claims can fall 
under section 33-G (2) . There is no doubt that the three categories of claims men- 
tioned in section 33-C (1) fall under section 33-G (2) and in that sense, section 33-G 
(2) can itself be deemed to be a kind of execution proceeding; but it is possible 
that claims not based on settlements, awards or made under the provisions of Chapter 
V-A, may also be competent under section 33-C (2) and that may illustratedte wider 
scope. We would, however, like to indicate some of the claims which would not 
fall under section 33-C (2), because they formed the subject-matter of tlie appeals 
which have been grouped together for dur decision along with the appeals with 
which we arc dealing at present. If an employee is dismissed or demoted and 
it Lc his case that the dismissal or demotion is wrongful, it would not be open to 
him to make a claim for the recovery of his salary or wages under section 33-G (2). 
His demotion or dismissal may give rise to an indu-strial dispute which may be 
appropriately tried, but once it is shown that the employer has dismissed or demoted 
him, a claim that the dismissal or demotion is xmlawful and, dterefore, the employee 
continues to be the workman of the employer and is entitled to the benefits due to 
him under a pre-existing contract, cannot be made under section 33-G (2). If a 
settlement has been duly reaehed between the employer and his employees and it 
falls under section 18 (2) or (3) ofthc Actand is governed by section ig (2), it would 
not be open to an employee, notwithstanding the said settlfcmmt, to claim the 
benefit as though the said settlcmicnt had come to an end. If the settlement exists 
and continues to be operative, no claim can be made under section 33-G (2) 
inconsistent with the said settlement. If the settlement is intended to be terminated, 
proper steps may have to be taken in that behalf and a dispute that may arise there- 
after may liave to be dealt with according to the other procedure prescribed by 
the Act. Thus, our conclusion is that the scope of section 33-G (2) is wider titan 
section 33-C ( i ) and cannot be wholly assimilated with it, though for obvious reasons, 
we do not propose to decide or indicate what additional cases would faU under 
section 33-G (2) which may not fall under section 33-C (i). In tltis connection, 
^vc may incidentally state that the observations made by tliis Court in the case of 
Punjab J^ational Bank, Ltd, that section 33-C is a provision in the nature of execu- 
tion should not be interpreted to mean that the scope of section 33-G (2) is 
exactly the same as section 33-G (i) (page 238); 


1. (1963) 2 S.C.J. 377 • (1962) 2 S.C.R. 977 ; (1962) 1 L.L.J. 234. 
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It now remains to refer to some decisions which are relevant. In M/s. Kastufi 
& Sons {Private), Lid. v. Shri Lf. Salivakesvodran and another'^, where this Coi^ was 
considering the question about the scope and dffect of section 17 of the' Working 
Journalists (Conditions of Service) and Miscdlaneous Provisions Act, 1955, 
(XLV of 1955), reference was made to the fact that the procedure prescribed by 
the said section 17 was different from the procedure prescribed by section 33-C 
(2), and it was observed that under the latter provision where an employee makes a 
claim for some money, an enquiry into the claim is contemplated by the Labour 
Court, and it is only after the Labour Court has decided the matter that the decision 
becomes enforceable rmder section 33-G (1) by summary procedure. No such 
enquiry was contemplated by the said section 17. 

In Shri Ambica Mills Co., Ltd. v. Shri S.B. Bhait and another^,' section 15 of the 
Payment of Wages Act (IV of 1936) fell to be construed, and it was held 
that under the said section, when the authority exercises its jurisdiction which is- 
made exclusive by section 22, it has necessarily to consider various questions inci- 
dental to the claims falling thereunder, and it was added that although it would be 
inexpedient to lay down any hard and fast rule for determining the scope of such 
questions, care should be taken not to unduly extend or curtail its jurisdiction. As 
we have already indicated, we have adopted the same approach in interpreting: 
section 33-G (2). 

The respondents relied on the decision of the Bombay High Court in MJs.. 
Sdwatram Ramprasad Mills Co., Ltd., Akola v. Baliram^, in support of the very broad 
construction which they seek to place on the provisions of section 33-C (2) . In 
that case, the High Court was dealing with a claim made under Chapter V-A of 
the Act, and there can be no doubt that such a claim together with ^ questions 
incidental to its decision can be properly determined under section 33-G (2). In 
reaching its conclusion, the High Court has no doubt made certain broad and general 
observations in regard to the scope of the jurisdiction conferred on the Labour Court 
under section 33-G (2) , Those observations' are in the nature of obiter dicta and in 
so far as they may be inconsistent with our present decision, they should be held to 
be not justified by the terms of section 33-G {2). In the resvfit, the preliminary 
point raised by the appellant that the Labour Court had no jurisdiction to enter- 
tain the respondent’s applications fails and must be rejected. 

That takes us to the merits of the respondent’s daim. We have already seen 
that the main basis on which the respondents have claimed the special allowance 
under paragraph 164 {b) (i) of the Sastry Award is that they have been operating; 
upon the adding machine provided by the appellant for use in its clearing depart- 
ment. The appellant, however has contended that the special allowance can be 
claimed only by Comptists, and since the respondents had not even claimed that 
they are Comptists, their applications should be rejected. For deciding this’dispute 
it is necessary to refer to the relevant provisions of the Sastry Award as they were 
modified by the decision of the Labour Appellate Tribunal. Chapter X of the 
Sastry Award deals with the problem of special allowance. In paragraph 161 
of this Chapter, the Sastry Tribunal observed that there -were certain posts evert 
in the clerical and subordinate grades for which an incumbent requires special 
quedifications or skill for the eflScient discharge of his duties, and so, it thought that 
an extra payment in such cases is necessary by way of recognition o^ and compensa- 
tion for this special skill or responsibility. In .paragraph 162, the Tribimal examined, 
three alternatives suggested for its acceptance for making a provision for some 
special paymrat, and it ultiniately decided that a special allowance should be paid. 
to those categories of employees who, by their special qualifications or skill, deserve: 


1. (1958) S.G.J. 844 : (1958) 2 M.L.J, (S.C.) (S.G.) 198 : (1951) 1 An.W.R. (S.G.) 198 ^ 
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recognition. ;In paragraph 163,' -the Tribunal observed that the special allowance 
which it was about to prescribe was the minimum and it was open to the banks' to 
pay higher' allowance if they thought necessary to do so. Then followed, paragraph 
164 in which it specified , 10 categories fit for special allowances; The first of these 
!eatcgories was Graduates, and the claim of this category of employees was dealt 
with by the Tribunal in paragraph. 164 '(a). Pai-agraph i64:(6).. deals tvith the 
remaining 9 categories and the Comptists^arc the first in, these . 9 categories. The 
Tribunal provided .that tlie Gomptists should receive Rs. 10 per, month as ■ special 
allowance in cases of all the , four classes of banks- A.B.C. and D. It is on this 
provision that the respondente rely in support of their claim." ^ 

When tlie Sastry Award went before the Labour Appellate Tribunal, the 
Labour Appellate Tribunal- dealt, with this question in paragraph .140 of-its. deci- 
sion. The Tribunal observed that during the course of the heariiig it became clear 
that the nomenclature by -which particular categories of employees arc .described 
differed from .bank to bank, and so, in order to avoid disputes between banks and 
their employees as to whether a particular category of employees js entitled to a 
special allowance under the Award or not, tlie Tribunal asked the-banks to supply 
it witli statements of different names given to the categories of employees for whom 
special allowances have been provided by the Sastry Award. Accordingly, some 
-of the banks supplied tlie necessary information. The Tribunal then' set out eight 
of tlie categories the equivalents of which had been supplied in the statements^ of 
the banks. As against the Gomptists, Statement No. B-247 ivhich had been supplied 
by the Imperial Bank of India, showed that the nomenclature adopted . by tlie 
said Bank in respect of the said category was adding machine operators,- -i addresso- 
graphers. Having set out these equivalents, the Tribunal took the precaution of 
adding that. the equivalents set out by.it were helpful, but did not exhaust the . subject 
.and so, in the absence of data, it had to be left to the banks to pay the appropriate 
allowances having regard to the duties and responsibilities of a post. That is how 
the matter ended. , . , , > , . - ' 

In the present proceedings, &e respondents seem to base their case on the sole 
■basis that they are operating the adding machines and can, therefore,, be treated 
as adding machine operators, and they argued that since adding ihachitie operators 
were equated in the statement of the Imperial Bank of India with Gbriiptiste, they 
must be held to be Gomptists for the piirpose of paragraph 164 {b) (i) of the Sastry 
Award and thus entitled to the special allowance of Rs. 10. In fact, in allowing 
the respondents’ claim the Tribunal seems to have accepted this contentionj for it 
Iras observed that according to the decision of tlie Labour j^ppellatc Tribunal, 
the adding machine operators must be held to be in the same category as Gomptists. 
In other words, the Tribunal appears' to have taken the view that since thc.Imperial 
Bank of India described the .employees who did the work of Gomptists as- adding 
machine operators, it followed that whenever any bank employee was , operating on 
the adding machine for howsoever small a period it may be, he must be held to be a 
Gomptist and as such entitled to- the special allowance. In our opinion, this is 
elcarly erroneous. It is truc that the. Imperial Bank, of India adopted the nomen- 
clature of adding machine operators for its , Gomptists and that may. presumably 
be for the reason that at the relevant time, its Gomptists, were doing the work of 
addmg.ma'chine operators and addressographers .so that'it made no ..difference 
whether tlie bank called them Gomptists onadding .machine operators or,.addrMSO-. 
graphers, all the three types of work being entrusted to one categoty of empoyees : 
but however' that may "be, the nomenclature adopted by the Imperial Bank of India 
cannot be said to be binding on the other banks which did hot adopt it, and so, it 
is obviously erroneous to, hold that the equivalent adopted by the Imperial Bank 
■of India must be taken to have been adopted by all the other banks. Indeed, the 
Award recently made by Mr. Justice Desai who was appointed the NationalTndus- 
trial Tribunal in the Bank Disputes clearly brings out the dihihetion between 
Gomptists on the one hand, and adding machine operators, addressographers and 
photostat machine operators oh the other in paragraphs 5.245 and 51265, 
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In the present appeals, no evidence was led on behalf of the respondents. The 
appellant, however, examined its officer Mr. Shivodkar. This witness stated that an 
adding machine can be operated by a clerk with half an hour’s practice. It only 
.does additions mechanically. Operating a coihptometer, however, involves compli- 
•cated calculations and in order to handle it efficiently, the eihployee htis to take three 
months’ ttaining and practising. He added tliat about two hours’ work is put on 
•the adding machine by tire several respondents, but it is included in their normal 
working hours. There has been some .discussion at .the Bar -in the present appeals 
as to the nature of the work which is done on the comptometer and on the adding 
machine but there can be no 'doubt that compared to ffie comptometer, the adding 
■machine is a simple mechanism and for operating on it^ not much experience or 
technical training is required; in fact it may not even require that amount of skill 
and efficiency which is expected of a typist and it is significant that a claim made 
By the typists for special allowance was rejected by the Sastry Tribunal. That shows 
how the respondents’ claim for special allowance as Comptists solely on the ground 
that they can be described as adding machine operators,' cannot be sustained. 
Therefore,'’ the' Jole basis on which the respondents’ claim has been allowed by the 
Labour'Court is unsound, and so the order passed by it cannot be affirmed. 

It has, however, been urged before us by the respondents that they should be 
■given an opportunity to substantiate their claims on the merits. It is argued that 
they were advised that the equivalent supplied by the Imperial Bank of India by 
iteelf furnished a fiiffi. basis for their claims, and so, no other allegations were made 
By them iii the present proceedings and no evidence was led by them to prove the 
nature of the work done by them and the time for which they do the speciffi kind of 
work to justify the claim for special allowance. On the other hand, the appellant 
■has strenuously contended that the delay made by the respondents in making the 
present applications speaks for itself, and so, no indulgence should be shown to the 
respondents for remanding tlie present cases to the Labour Court once it is found that 
the basis on which the claim has been allowed is not justified in law. It is true that 
though the Sastry Award was passed in 1953 and the Labour Appellate Tribunal’s 
decision was pronounced in 1954 and it became final on 2ist October, 1955, the 
respondents did not make their daims until 1962'. We have had occasion in the 
past to emphasise the fact that industrial adjudication should not encourage unduly 
•belated claims ; but, on. the other hand, no limitation is prescribed for an appli- 
cation under section 33-C (2) and it would, on the whole, not be right for us to refuse 
an opportunity to the respondents to prove their case only on the ground that they 
.moved the Labour Gourt-after considerable delay. We would, therefore, set aside 
. the order passed by the Labour Court and remand the proceedings to that Court with 
a direction that it should allow the parties to amend their pleadings if they so desire 
and to lead evidence in support of their respectiye cases. It may be open to the 
.respondents to prove that they are doing the work which may be properly described 
as the work of Comptists. -In that connection it may also be open to them inci- 
-dentally to show that the ■work which weis being done in the Imperial Bank of India 
by the adding machine operators who were shown as equivalents of the Comptists 
at the relevant time is being done by them in the appellant’s branches. If the 
JLabour Court is satisfied that the work done by the respondents can be reasonably 
•treated as thework of Comptists as properly understood in the banking industry, then 
it should proceed to determine the respondents’ claim on that basis. We have al- 
ready; referred to, the, fact that the Labour Appellate Tribunal made it perfectly 
•clear, that the particular nomenclature Svas not decisive and that what mattered in 
these, cases was the nature of the duties and responsibilities of a post. If the nature 
of the duties and responsibilities of tlie posts held by the respondents legitimately 
justify the conclusion that they are Comptists, then the special allowance can be 
■claimed by them. If: is in tlie light of these observations that the Labour Court should 
proceed to deal with these cases after remand. If the parties Wcint to amend their 
.pleadings,-they should move the Labour Court in that.behalf within a fortnight after 
the receipt of the record in that Court. Then the Labour Court should fix an early 
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date for taking evidence and should deal with these matters as expeditiously as. 
possible. ' ' ■ ' . V . , . ■ ' ' 

. The result is, the appeals are allowed, the ordehs passeii by the Labour Court 
arc set aside and the, matters sent back to that Court for disposal in . accordance- 
with law. There would be no order as to costs. 

. K.S. — Appeals . allowed.. 

THE SUPREME COURT OF INDIA. . - 

(CivH Appellate jurisdiction.) ; . 

Present; — P. B. Gajendragadkar, K. N. Wanohoo and K. G. , Das-. 
Gupta, JJ. 

The Cahara Bank, Limited and others . . Appellants* 

V. 

Anant Narayan Surkund and others . . Respondents. 

Industrial Disputes Act (XIV of 1947), section 33-C (2) — Scope — Labour Courts jurisdiction where bene-' 
fits claimed are not admitted by the employer-pastry Award — " Cashiers-in-charge ” — Interpretation. 

Section 33-G (2) of the Industrial Disputes Act takes with in its purview cases of workmen who- 
claimed that the benefit to which they are entitled should be computed in terms of money, even though 
the right to the benefit on which their claim is based is disputed by their employees.^ For the purpose- 
of making the necessary determination under section 33-C (2), it would, in appropriate cases be open 
to the Labour Court to interpret the award or settlement on which the workmen’s right rests. 

The words “ cashiers-in-charge ” in clause (7) of paragraph 164 (b) of the Sastry Award, refers- 
to charge of cash in the single lock and not charge of cash in the double lock. Where there is a single • 
cashier in a branch who is doing both receiving and paying work he must be held in-charge of cash, 
in the single lock. A sole clerk in the cash department doing both recciviftg and paying out cashi 
must be held to be “ cashier-in-charge of cash in a branch which includes “ pay offices” . 

Appeals by Special Leave from the Order dated i6th Match, 1962, and 14th 
February, 1962, of the Central Government Labour Court at Delhi in L.C.As.. 
Nos. 212 of 1962 and 869-881 and 937-945 of 1961 respectively. 

JV. V. Phadke, Advocate and S. JV. Andley, Rarneshwar Nath and P. L. VohYa, 
Advocates of M/j. Rajinder jfaTain & Co.,fof Appellant (InC.A. No. 778 of 1962). 

S. N. Andlty, Advocate of M(s. Rajinder Narain & Coi, for Appellant (In 
C.As. Nos. 731 to 752 of 1962). 

V. K. Krishna Menon, Senior Advocate, (M. K. Ramamurthi, R. K. Gafg, D.P. 
Singh and S. C. Agarwal, Advocates of Mis. Ramamurthi & Co,, with him), for- , 
Respondent (In C.A. No. 787 of 1962). 

A. V. Viswanalha Sastri and V. K. Krishna Menon, Senior Advocates, (M. K.. 
Ramamurthi, R. K. Garg, D. P. Singh and S. C. Agarwal, Advocates of MJs. Ramamurthi- 
& Co., with them), for Respondents (In C.As. Nos. 731 to 752 of 1962). 

The Judgment of the Court was delivered by 

Wanchoo,J.-~ilja.tSQ appeals bySpccial Leave arise from the orders of the Central' 
Goveminent Labour Court, Delhi, and -vvill be dealt with together as they raise tlic- 
same point. Appeals Nos. 731 to 752 arc by the Canara Industrial and Banking-^ 
Syndicate, Limited while Appeal No, 787 is by the Canara Bank, Limited, In all 
these appeals there were applications by the employees of the tw:o banks . under 
section 33-C (2) of the Industrial Disputes Act, XIV of 1947 (hereinafter referred- 
to as tlic Act), which, have been allowed by the Tribunal. 

We shall give the facts in Appeal No. 787 in detail. The respondent in that 
appeal is a clerk employed by the bank at its Bandra Brandt and has been Working 
there since his appointment in October, 1953. The respondent claimed that he was’ 
entitled to a special allowance of Rs; 15 per month admissible to cadiiers-in-chargc of _ 
cash in pay ofRces in accordance with para. 164 (6) (7) of the AH India Industrial 
Tribunal (Bank Disputes) Award, (popularly known as the Sastry Award); He 
further claimed diat he worked as cashicr-in-charge of cash at Worli- and Bandra 

*C. A. Nos. 787 arid 731 to 752 of 1962.- * ' . ’ 22nd April, 1963. ^ 
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ibranches of the bank and was entrusted with the sole charge of handling cash as 
there was nobody else to assist him. He was doing the work both of receiving and 
paying and was solely responsible in respect thereof to the bank. As such he was 
•entitled to the special allowance of Rs. i 3 ' pet month under the Sastry Award, but 
the bank did not pay him the ainount. The respondent therefore prayed that the 
benefit due to him may, be computed in terms of money and necessary order passed 
thereon. 

The bank resisted the claim of the respondent and its case was (firstly) that such 
an application was not entertainable under section 33-G (2) of the Act and the Labour 
Court had no jurisdiction to decide it, (secondly) that the respondent was working 
at a branch and not at a pay office and therefore was not entitled to any special 
allowance under para. 164 (h) (7) of the Sastry Award, and (thirdly) that in any 
case, the respondent cannot be said to be a cashier-in-charge of cash at the branch 
•where he was working and therefore was not entitled to any allowance. The bank’s 
contention in this connection was that none of its employees was solely or singly 
in-charge of cash at any of its branches and therefore the respondent could not claim 
any special allowance, particularly as he was merely a routine clerk even though he 
was handling cash. 

The Tribunal went into the evidence as to the duties of Shri A. N. Surkund, res- 
pondent, and found that the respondent was doing tlie combined work of both re- 
ceiving and paying cash. It relied in this connection, on a decision of Shri Jeejeebhoy 
in a reference in Dev Karan Narijee Banking Co. v. Workmen, under section 6 of the 
Industrial Disputes (Banking Companies) Decision Act, 1955, and held that as the 
respondent was the sole clerk in the branch doing the work of both receiving and 
paying cash and was tltus in-charge of the cash of the branch, he would be entitled 
to the special allowance provided for cashiers- in-charge of cash at pay offices. It 
therefore passed an order in favour of the respondent. 

There is no doubt that the respondent, Anant Narayan Surkund, was the sole 
paying and receiving clerk in the bank’s branch and there was no other clerk work- 
ing in the cash department. The Manual of Instructions issued by the bank shows 
exactly what the procedure is in the matter of dealing with cash. According to 
this Manual, at the commencement of the day’s 'business, the bank’s strong-room is 
opened by the Agent and the second key-holder who are in joint charge with in- 
•dependent keys, of what may be called the double lock. An estimate of the day’s 
probable requirement is made and funds are withdrawn accordingly. The amount 
so withdrawn is taken by the shroff {i.e. paying-cum-receiving clerk). The box 
containing the shroff’s overnight cash balance (single lock) is also taken out of the 
strong-room and is handed over to tlie shroff, who is to count the balance in the 
siiigle lock box when receiving it in the morning. At the close of the day’s business, 
the Agent takes over the cash held by the shroff. The cash under single lock is 
also to be checked in the presence of the shroff. Surplus cash is returned to the 
Agent aird all entries in the shroff’s cash book relating to sums taken out and placed 
in the double lock are initialled by the Agent. 

These instructions show exactly what the shroff {i.e. paying-cum-receiving 
clerk), has to do during the course of the day. He receives first thing in the morn- 
ing the amount in the single lock and such further sums as may be withdrawn 
from the double lock. He carries on both receiving and paying transactions during 
the course of the day with the help of the cash put at his disposal in the morning. 
At the end of the day he has to give an account to the Agent and if the Agent thinks 
that there is surplus cash after day’s transactions' he may withdraw the surplus cash 
from the single lock and put it in the double lock. Thus throughout the day the 
receiving-cum-paying clerk is in-charge of the cash in the single lock and has to 
account for it at the end of the day. There is no evidence in Appeal No. 787 as to 
who keeps the key of the single lock box, though in the other group of appeals where 
also the facts are similar, we have the further evidence that the key of the single 
lock box is kept by the paying-cum-receiving clerk, whose duties are the same as 
the duties of the shroff {i.e. paying-cum-receiving clerk) in Appeal No. 787. It 
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is on this evidence that we have to determine whether the Gentol Government 
Labour Court was right in coming to die conclusion to which it did. - ; 

The question whether. such an application under section 33-G. (2) of the Act 
was cntertainable by. the Labour Court and whether that Court had jurisdiction; 
to decide it has been considered by this Court in Central Bank of India, . Limited y. 
P. S. Rajagopalan^. It has been held there that an application of this kind is, main- 
tainable and therefore the contention of the banks in this behalf must fail. 

We are further of opinion that there is no force in the second contention of the 
banks either. It is true that para._ 164 (&) (7) of the Sastry Award speaks . of 
cashiers-m-charge of cash at pay d'ffices. We recognise that strictly^ speaking a. 
branch of the bank is not the same thing as a pay office ; but the question whether 
the provision of para. 164 {b) (7) would apply to a branch was referred to. Shri 
jeejeebhoy for clarification under section 6 of the Industrial Disputes (Banking 
Companies Decision) Act, 1955 (XLI of i 955 ) and Shri Jeejeebhoy held in 1959 that 
the use of the words “ pay office” was not.intended to have a restricted meaning 
referring only to those units which actually' had the designation of pay office and. 
would also apply to a branch in proper circumstances. Shri Jeejeebhoy who made 
this clarification was the Chairman of the Tribunal which heard the appeals from 
the Sastry Award and gave the decision which is known as the Labour Appellate 
Tribunal Decision (Bank Disputes). In these circumstances the clarification as it 
comes from such a Tribunal should be accepted, particularly as it has stood 
unchallenged since it was given in 1959. The contention of the banks therefore that 
para. 164 (6) (7) would not apply in the cases because these are cases of branches 
and not of pay offices must fail. 

We now come to the merits of the case. The main dispute tliat has been raised- 
in that connection is that cashiers with whom we are concerned are not cashiers- 
in-charge of cash. The principal reason given on behalf of the banks in this con- 
nection is that no single person is in-charge of cash in a branch and therefore the 
workmen concerned are not cashicrs-in-charge. This argument in our opinion is 
disingenuous. What the banks contend is that tlic person in-charge of cash in a. 
branch can only be the Agent and the second key-holder and no one else. There 
is no doubt that the overall charge of cash, securities, jewellery and evcrytliing else 
in the double lock of the bank is that of the Agent and tlie second key-holder ; but 
that in our opinion docs not dispose of the matter, for on that view there can be no- 
cashier-in-charge of cash in a branch however responsible may be his duty. We 
cannot therefore accept the argument on behalf of the banks that unless the cashier 
holds one of the keys of the double lock he cannot be said to be in-charge of cash in. 
the branch. Generally speaking, no cashier would be holding the second key of the 
double lock. Tnat would generally be held by some officer subordinate to the Agent 
except in the case of very small branches where there is no officer other than the Agent. 
On this view the clarification made by Shri Jeejeebhoy to the effect that when clause 
(7) of para. 164 (6) used the words “ pay offices ” it included branches also would 
become practically useless, for as we have said above it would be a very small branch 
indeed where there would not be a second officer to act as the second key-holder of 
the double lock. We are, therefore, of opinion that when clause (7) of para. 164 (i) 
uses the words “ cashicrs-in-chargc ” it refers to charge of cash in the single lock and 
not charge of cash in the double lock, and it is in that view that we have to sec whe- 
ther the workmen concerned in the present appeals were in-charge of cash in the 
single lock. 

On that point there can only be one answer in our opinion. We have already 
indicated the procedure that is in use in tire branches with which wc arc concerned 
and that shows that the sole rcceiving-cum-paying clerk is the person in-chargeof 
the single lock tliroughout the day when transactions arc going on in the bank. 
He takes charge of the cash in the single lock first thing in the morning and gives- 
over charge of the balance of cash in the sinlgc lock last thing in the day whcieaftcr 
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the single lock box is put in the double lock. It is true that tliereafter such a cashier 
is not in-charge of the cash in. the single lock after the sinlgc lock box is put in the- 
double lock and theoretically the Agent and the second key-holder are in-charge of 
the single lock box as they are in-charge of whatever else there is in the double lock.. 
But when clause (7) of para. i64(&) refers to charge of cash it can only be such charge- 
as is effective, i.e. during the day while transactions are going on in the bank.. 
Therefore we are of opinion that where there is a single cashier in a branch who is. 
doing both receiving and paying work he must on the strength of the procedure that 
has been given above be held in-charge of cash in the single lock within the meaning- 
of clause (7) . Our attention in this connection was drawn to the clarification made 
by Sri Jeejeebhoy where die cashier was concerned with other duties also besides, 
being in-charge of cash in the sense which we have mentioned above. That may be 
so. But that in our opinion is immaterial, for clause (7) only speaks of charge of 
cash ; it does' not speak of charge of securities or jewellery, etc., that may be in the 
bank or of other duties. As soon as a person is in-charge of cash in a branch in the- 
sense that he is the sole person in the cash department of the bank and is doing both, 
receiving and paying work and takes charge of the cash in the single lock box first 
thing in the morning and makes over charge of the single lock box last thing in the- 
evening, he must be held to be a cashier-in-charge of cash in a branch office. The- 
evidence in the present cases shows that the clerks concerned take charge of the single- 
lock box first thing in the morning. Each of them is the sole clerk in the cash, 
department doing both receiving and paying out cash throughout the day when the 
bank is open and makes over charge of the single lock box at the end of the day 
whereafter the single lock box is kept in the double lock. In these circumstances, 
these clerks must be held to be cashiers- in-charge of cash in a branch and as the words. 
“ pay offices ” used in clause (7) have been clarified as including a branch these 
cashiers would be entitled to the special allowance mentioned in clause- (7). 

We may in this connection refer to para. 140 of the Labour Appellate Tribunal 
decision where after mentioning some equivalents the Appellate Tribunal said that it 
must be left to the banks to pay the appropriate allowances having regard to the 
duties and responsibilities of a post. The intention therefore of providing special, 
allowance in para. 164 {b) was to give something over and above the basic pay to. 
those clerks who had higher duties and responsibilities as compared to routine clerks.. 
We are of opinion that the test is satisfied in the case of cashiers with whom we are 
concerned, for they being the sole persons in the cash department, they are in- 
charge of the cash in the single lock box during the working hours of the bank and, 
their duties and r-esponsibilities are obviously of higher nature than those of mere 
routine clerk. , 

Learned counsel for the appellants drew our attention to another part of para.. 
164 of the Sastry Award which mentions the categories of employees deserving special 
consideration and therefore fit for special allowance and those categories include 
cashiers (other than routine clerks). It is urged that when allowances were provided- 
for cashiers in para. 164 {b), the intention was to exclude routine clerks in the cash 
department. These routine clerks in the cash department, it is urged, can be 
either paying clerks or receiving clerks or paying-cum-receiving clerks. Assuming: 
that is so, it does not follow that clerks like the cashiers in the present cases were not 
intended to be entitled to a special allowance. The reason for this special allowance 
for cashiers was that they were in-chaj-ge of cash and that as we have explained,, 
means that they should be in sole charge of the cash in the single lock box. Now 
routine clerks in the cash department may be paying clerks, receiving clerks or even, 
paying-cum-receiving clerks ; but they would not be entitled to any allowance 
unless it was shown that they were in sole charge of the cash in the single lock in . 
the particular branch. That can only happen when there is a single clerk doing, 
the work of both receiving and paying in the cash department of a branch, for then 
only it can be said that he is in sole charge of the cash in the single lock box of the 
bank during the working hours. The words “ other than routine clerks ” used in 
para. 164 {b) are made clear by four entries in the said paragraph, namely, clauses. 
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■3, 4, 5 and 6. These clauses provide for special allowance for head cashiers. Units 
■of 5’ clerks and above (clause 3), for head-cashiers, , units of four, clerks and bdow 
(clause 4), for assistant cashiers (above the level of routine clerks), units of 5 clerks 
and above (clause 5), and for assistant cashiers (above, the level of routine clerks), 
units of four clerks and below (clause 6). These clauses will show that when the 
•cash department consists of more. than one person it is only one person, whether 
he is called the head-cashi'-r or assistant cashier, who would be in-charge and would 
get an allowance and not the other clerks working in the cash department who may 
ibe doing cither: receiving work or paying work or even both paying and receiving 
work. The reason why the clerks in the present appeals are entitled to allowance is 
that they are tire sole clerks doing both receiving and paying work, and they have 
to take charge of the single lock box in the morning and are responsible for it through- 
out the day and make over charge of the single lock box in the evening when the 
bank closes for the day. It is only such sole clerks in the cash department of a 
kranch who would be entitled to an allowance imder clause (7) of para. 164 (6). 

Again our attention is drawn to paras. 129 and 1 30 of the decision of tire Labour 
Appellate Tribunal. It seems to have been urged before the Appellate Tribunal 
that receiving and paying cashiers should be granted special 'allowance ; but that 
was rejected. It is urged that in view of this rejection it is not open to the workmen 
to urge that clerks like those witli whom we arc concerned in the present appeals 
arc entitled to the allowance under para. 164 (&) (7). In the first place it appears 
to us on reading para. 1 30 that what was contemplated therein was receiving clerks 
and paying clerks and not receiving-cum-paying clerks. If that is so, the rejection 
of the allowance for receiving clerks and paying clerks will not affect the case , of 
rcceiving-cum-paylng clerks. But even if the words used include receiving-cum- 
paying clerks that does not again meait that receiving-cum-paying clerks v/ho are 
in sole charge of cash should not get the allowance under para. 164 {b). It is 
clear to us that when the case of receiving-cum-paying clerks was rejected by the 
Appellate Tribunal it referred only to those receiving-cum-paying clerl^a who were 
not in-charge of cash, for it may be possible for a bank to have a receiving-cum- 
paying clerk along with (say) a head-cashier, and in such a case it is only the head- 
cashier who is entitled to the allowance as he would be the person in charge and 
.supervising the work of other clerks. 

Lastly it is urged that if this interpertation is put on para. 164 (6) (7), it will 
create some anomalies. It is pointed out in this connection that in clause (4) head- 
cashiers (units of four clerks and below) will get only Rs. 1 1 in B class banks and Rs. 8 
in C class banks as special allowance while cashiers- in-char gc of cash like the clerks 
in the present appeals would get Rs. 15 in a B class bank and Rs. 12 in a C class 
bank as allowance. Wc however find no anomaly in the faet that eashiers-in-eharge 
of cash in pay offices (which words include branches) would get a little more as 
allowance than head-cashiers in clause (4) who have a unit of four clerks or less. 
It may well have been thought by the Sastry Tribunal that a sole cashier- in-charge 
of cash in a cash department doing both receiving and paying woi’k may have greater 
responsibility than a head-cashier with four or less clerks below him. In any case . 
this difference in the allowance cannot in our opinion affect the clear mcanins .of 
para. 164 {b) (7). 

In Appeals Nos. 731-752, the facts are exactly the same witlr this addition 
that the sole clerk doing receiving as well as paying work in the branches of this bank 
further has the key of the single lock box always in his charge rvhilc in Appeal 
■ No. 787 there is no evidence as to who keeps the key of the single lock box after it 
is put m tire double lock. That in our opinion makes no difference to the 
responsibility and in any case ^vould be an added reason for the sole clerks in the cash 
■department in Appeals Nos. 731 to 752 getting special allowance. 

IVc therefore dismiss the appeals with costs. One set of hearing fee. ’ 

Appeals dismissed. 
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THE SUPREME COURT OF INDIA.' 

(Civil Appellate Jurisdiction.) 

Present : — P.B. Gajendragadkar, K. N. W.anchoo and K. C. Das Gupt.a, JJ. 
'Canara Banking Corporation Ltd. . . Appellant*' 

V. ■ 

U. Vittal ' ' . . Respondent. 

Industrial Disputes Act [XIV of section A — Transfer of employee of bank to another branch 

■outside the State or language area — Application for cancellation as offending terms of Sastry Award. 

The direction in the Sastry Award that “ even in case of workmen not belonging to the subordi- 
nate staff, as far as possible there should be no transfer outside the State or the language areas in svhich 
the employee has been sersdng except of course,' with his consent ” only required the bank to refrain 
•from making such transfers as far as possible and did not prevent the bank from making such transfers 
where it was really found necessary in tlie bank’s interests. It is not possible to consider this direction 
as amounting to aljsolute prohibition without ignoring the \vords “as far as possible”. It cannot be said 
that transfers outside the State or language area can be made only with the consent of the employees. 
'What that clause means is tliat svith consent such transfers can of course be made, otherwise they should 
“be avoided as far as possible. Where the bank claimed to have made the transfer in the interests of 
its business .and svas found to have acted bona fide, it should have been held by the Labour Court that 
the direction in the Sastry’ Award had not been contravened. 

It would ordinarily be proper for industrial adjudication to accept as correct any submission by 
'the management of tlie bank that an impugned transfer has been made only because it was found 
■unavoidable. The one exception to this statement is where there is reason to believe that the manage- 
ment of the bank resorted to the transfer mala fide, by way of victimisation, unfair labour practice or 
■some other ulterior motive, not connected with the business interests of the bank. 

Appeal by Special Leave from the Order dated 5th March, 1962, of the Labour 
‘Court (Central), Ahmedabad, in Complaint No,. 153 of 1961 in Reference No. i 
•of i960. 

jY.F. Phadke, Advocate and ■S'. jY. Andley, Rameshwar Math and P.L. Vohra, 
Advocates of Mjs. Rajinder Marain & Co., for Appellant. 

M. K. Ramamurthi, Advocate of Mfs. Rametmitrllii & Co., for Respondent. 

The judgment of the Court tvas delivered by 

Das Gupta, J . — ^This appeal by Special Leave is against the decision of tlie Labour 
'Court, Ahmedabad, in an application by the respondent under section 33-A of the 
Industrial Disputes Act. The appellant is a banking company which has numerous 
branches all over Southern India. The respondent joined the service of the appel- 
lant-bank, on i4thjune, 1951, and after confirmation in September, 1952, was posted 
•at Udipi. He was later transferred to Trichur ; but on his represenfation was 
transferred to Mandvi Branch, Bombay, in July, 1956. On 20th May, 1961 another, 
■order of transfer was made by the appellant-bank posting the respondent back at 
Trichur. The present application under section 33-A was made on 26th August, 

1 96 1, praying that the transfer order of 20th'May, 1961, be cancelled and the respon- 
dent permitted to continue at Bombay. It was alleged in the application that 
the appellant made the transfer order mala fide and as an act of victimisation for the 
lawful trade union activities of the complainant. It was also alleged that the trans- 
fer was made to deprive the complainant of his lawful dues. 

This application was made before the National Industrial Tribunal at Bombay 
before which proceedings in respect of an industrial dispute between the appellant- 
hank and its workmen ^vas then pending. The National Tribunal transferred the 
application to the Labour Court, Ahmedabad, for disposal. Before the Labour 
•Court the appellant contended that there had been no contravention of the pro- 
visions of section 33 of the Industrial Disputes Act as no change had been made 
in the service conditions of the respondent’s employment and further that the 
transfer had been made bona fide on account of sheer business considerations and 
exigencies of business. It was also contended that the order of transfer made by 
the bank did not oftend the terms of the Sastry Award on the question of transfer 
•of Bank employees. The Labour Court held that under the terms of the Sastry 
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Award the appellant’s i right to transfer his employees was limited to this extent 
that a clerk like the respondent could not be transferred outside the State or the 
language area in which he had been serving except with his consent. Holding that 
there had been no such consent, it came to the conclusion that the conditions of 
service of the respondent had been altered in a manner not in accordance with the 
standing order contained in the Sastry Award. Proceeding next on the assump- 
tion that the Sastry Award permitted the bank to transfer clerks outside the State 
or the language area when it was in the interests of the bank’s business, it comidcred 
the question whether the bank had no other alternative but to transfer this parti- 
cular clerk outside the State or the language area in which he had been serving,, 
and came to the conclusion that this had not been established by the bank. The 
Court rejected the allegation that the transfer had been made to victimise the 
respondent for his union activities. Being of opinion however that by the transfer 
the appellant had materially altered the respondent’s service conditions and this 
alteration was not in accordance with Sastry Award, the Court directed the bank 
to cancel the transfer order and to rc-transfer the complainant to Mandvi 
Branch, Bombay. The bank has now appealed against this direction. 

The relevant direction in the Sastry Award on the question of transfer is in 
these words ; 

“ We direct that in general the policy shouldibc to limit the transfers to minimum consistent tvith 
tlie banking needs and efficiency. So far as members of the subordinate establishment are concerned' 
there should be no transfers ordinarily and if there arc any transfers at all, they should not be beyond 
the language area of the person so transferred. We further direct that even in the case of workmen 
not belonging to the subordinate staff, as far as possible there should be no transfer outside the State or 
the language areas in which the employee has been serving except of course, with his consent. ” 

•It is not disputed that these directions were binding on the appellant-bank 
nor is it disputed before us that these directions amounted to “ standing orders ” 
applicable to bank’s workmen within the meaning of section 33 (2) of the Industrial ■ 
Disputes Act. It cannot also be doubted that the result of the transfer would be a 
material alteration in the respondent’s conditions of service. 

Two contentions are urged before us in support of the appeal. The first is 
that the Labour Court erred in thinking that the direction in the Sastry Aivard 
absolutely prohibited the bank from transferring workmen not belonging to the 
subordinate staff outside the State or the language area in which the employee had. ' 
been serving except with his consent. On a proper construction, it was urged, 
the direction only required the bank to refrain from making such transfers as far 
as possible and did not prevent the bank from making such transfers where it was 
really found necessary in bank’s interests. The second contention tvas that when 
the bank claimed to have made the transfer in the interests of its business and was 
found to have acted hona fide, it should have been held tliat the direction in the 
Sastry Award had not been contravened. 

In our opinion, there is considerable force in both these contentions. It will 
be noticed that in making the directions as regards the transfer of workmen the 
Sastry Award drew a distinction betw'ecn workmen belonging to the subordinate 
staff and others. As regards members of the subordinate staff the direction was 
to the effect tiiat there should be no transfei-s ordinarily and thci'c was absolute 
^ prohibition against transfers beyond’ the language area of the persons concerned. 

The words used for the purpose are “if there are any ti'ansfers at all, they 

should not be beyond the language area of the person so transferred.” As regards, 
these workmen the award did not say that “ as far as possible transfer should not be 
beyond the language area of the person so transferred.” It is easy to see that here 
the prohibition was absolute. When they go on to consider the case of workmen 
not belonging to the subordinate staff, the members of the Tribunal however use 
markedly different language and preface the direction with the words “there 
should be no transfer outside the State or the language area in which he. is serving 
except of course, with his consent” by the words ‘f as far as possible.” It is not 
possible to consider this direction as amounting to absolute prohibition without 
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ignoring the words “ as'far as possible.” It is clear that these words were delibe- 
rately used to leave it to the baiiks to decide on a consideration of the necessities 
of its business interests whether a transfer of a workman not belonging to the sub- 
ordinate staff outside the State or the language area in which he had been serving 
could be avoided or not, and directing that where possible it should be avoided. 
We are satisfied the Labour Court was in error in holding that transfers outside 
the State or the language area can be made only with the consent of the employees. 
What that clause means is that with consent such transfers can of course be made, 
otherwise they should be avoided as far as possible. 

This brings us to the question whetlier in the present case the appellant con- 
travened the direction in the award in transferring the respondent outside the Maha- 
rashtra State in which he was serving and also outside the language area in which 
he had been serving. It is necessary to remember in this connection that a bank 
which has branches in different parts of the country has to distribute its total man- 
power between these different branches in accordance with the needs of these bran- 
ches and with an eye to its business interests. To attain the best results it becomes 
necessary to transfer woi'kmen from one branch to another. The best interests 
of the bank may require at times tliat the transfer should be made outside the State 
or the langua.ge area in which a particular workman had formerly been employed. 
W e have found above that the right of the bank to distribute its workmen not belong- 
ing to the subordinate staff to the best advantage, even though this may involve 
transfers outside the State or the language area in which a particular workman had 
been serving, was left unimpaired by the Sastry Award, except that such transfers 
have to be avoided, if they can be avoided without sacrificing the interests of the 
bank. The management of the bank is in the best position to judge how to dis- 
tribute its man-power and whether a particular transfer can be avoided or not. 
It is not possible for industrial tribunals to have before them all the materials which 
are relevant for this purpose and even if these could be made available the tribunals 
are by no means suited for making decisions in matters of this nature. That is 
why it would ordinarily be proper for industrial adjudication to accept as correct 
any submission by the management of the bank that an impugned transfer has 
been made only because it was found unavoidable. The one exception to this 
statement is where there is reason to believe that the management of the bank 
resorted to the transfer mala fide, by way of victimisation, unfair labour practice or 
some other ulterior motive, not connected with the business interests of the bank. 

In the present case the Labour Court has rejected the respondent’s challenge 
to the bona fides of the management. It has held that there is no evidence whatever 
to support the complainant’s allegation that he was transfen ed because he joined 
the Union and that the management had adopted a particular policy towards the 
workmen of the Union. We can find nothing that would justify us in interfering 
with the Labour Court’s finding that these allegations have not been proved. It 
is true that the Labour Court has in considering the question whether the condi- 
tions of his service had been altered observed that the transfer “ seems to be very 
unfair ” to the employee. What it obviously means by this is that this transfer will 
work harshly on the employee. That may indeed be true. But that does not 
amount to a finding of unfair labour practice. In these circumstances the Labour 
Court was not justified in thinking that the respondent’s transfer to Trichur could 
have been avoided without any injury to the bank’s interests. 

We have tlierefore come to the conclusion that the Labour Comt has erred in 
holding that the transfer was not niade in accordance with the “ standing orders ” 
regarding transfers as contained in the Sastry Award. 

We tlierefore allow the appeal, set aside the order of the Labour Court and 
order that the respondent’s application under section 33-A be rejected. There 
will be no order as to costs. 

K.S. 


Appeal allowed. 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present ; — K. Subba Rao, RAGnuB.\R Dayal and J.R. Mudholkar, JJ. 
Bachchoo Lai . . Appellant* 

V. 

The State of Uttar Pradesh and another . . Respondents. 

United Provinces District Board Act {X of 1922), section 107 — Scope — Lessee from District Board in res- 
pect of realisation of bay at and bazaar dues — Obstruction to employee of lessee — If offence. 

Section 107 of (he U. P. District Board Act spc.aks of obstniction or molestation of two classes of 
persons. One class of persons consists of persons employed by the District Board under the Act. A 
lessee in respect of realisation of bayal and bazaar dues in a town from the Dbtrict Board or his 
employee (engaged by that lessee to collect such dues) is not an employee of the District Board. The 
second class of persons consists of those who are under contract with tire Board under the Act. Surely, 
the person under contract with the Board is the lessee himself and not any one employed by that lessee 
to collect the dues. Section 107 of the Act does not make obstruction or molestation of an employee 
of the person under contract -with the Board an offence. 

Appeal from the Judgment and Order dated 3rd May, 1961, of the Allahabad 
High Court in Criminal Appeal No. 381 of i960. 

O.P. Rma, Advocate, for Appellant. 

The Judgment of the Court was delivered by 

Raghnbar -Dayal, J. — Raja Kamalakar Singh of Shankargarh, U. P., took a 
lease from the District Board, Allahaba.d, with respect to the realisation of bayal 
and bazaar dues on the sale of commodities in the bazaar of Shankargarh. Bach- 
choo Lai was his employee to collect these dues. On t3th April, 1959, Bahadur 
Singh, a peon of the Raja Sahib, asked Shyam Lai Kurmi, P.W.-2, who had sold 
two bullock load of linseed to Mewa Lai, respondent No. 2, in that bazaar, to 
accompany him to the Munim in order to pay the bayal dues there. Mewa Lai 
asked Shyam Lai not to pay tltose dues. The peon, however, took Shyam Lai to 
Bachchoo Lai, appellant, at the grain godown. Mewa Lai, armed with a lathi, 
came there and on Bachchoo Lai’s asking him as to why he was creating obstruc- 
tion in the realisation of the dues, filthily abused him and threatened to break 
his hand and feet and kill him. Bachchoo Lai, thereafter, instituted a complaint 
against Mewa Lai, on obtaining sanction of the District Magistrate for prosecuting 
Mewa Lai for an offence under section 107 of the United Provinces District Board 
Act, 1922 (U.P. Act No. X of 1922), hereinafter called the Act. 

The trial Magistrate, the II Class Tahsildar Magistrate of Karchana, convicted 
Mewa Lai of the offences under sections 504 and 506, Indian Penal Code and also 
of an offence under section 1 07 of the Act. On appeal, the Sessions Judge, Allaha- ' 
bad, acquitted Mewa Lai holding that proper authority in favour of Bachdtoo Lai , 
for prosepting Mewa Lai under section 107 of the Act had not been proved, that 
the Magistrate had no jurisdiction to try an offence under section 506, Part II 
Indian Penal Code which was triable by a Magistrate of the I Class, and that the 
prosecution case under section 504, Indian Penal Code, was suspicious. Bachchoo 
Lai filed an appeal against the acquittal of Mewa Lai, after obtaining the permis- 
sion of the High Court under sub-section (3) of section 41 7 of the Code°of Criminal 
Procedure, hereinafter called the Code. The High Court dismissed the appeal 
repelling the contentions for the appellant- to the effect that the appellant, being 
the complainant and theiefore a party to the criminal case against Mewa Lai’ ought 
to have been given notice of the appeal by die Sessions Judge and also ought to ; 
have been given an opportunity to be heard and that such notice and opportunity 
of hearing were necessary on the principles of natural justice and in view of the 
fact that section 417 (3) of the Code conferred a substantive right of appeal on the ^ 
complainant. The High Court furdier held that though the Sessions Jud^e ivas 
wrong in holding that the sanction required by section i8a of the Act had not been 
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proved, tlic sanction was in the name of Raja Sahib of Shankargarh and not of 
Bachchoo Lai and therefore the complaint was not a vailid complaint and that the 
Raja Sahib could not collect Tah Bazari through his agents. It also held that the 
acquittal of the accused of the offence under section 506, Indian Penal Code, rvas 
justified and that tlie acquittal of the offence imder section 504, Indian Penal Code, 
could not be said to be erroneous and that in any case the matter rvas too pett\- 
for interfering ^vith an order of acquittal even if it had taken a different view of 
facts from the one taken by the Sessions Judge. The High Court, accordingly, 
dismissed the appeal. Bachchoo Lai has preferred this appeal after obtaining the 
requisite certificate from the High Court rnider Article 134 (1) (c) of the Constitu- 
tion; The State of U.P. is the first respondent and Mewa Lai, the accused, is 
respondent No. 2. . ' 

Three questions have been raised on behalf of die appellant. One is that the 
Assistant Sessions Judge ought to have issued a notice of the hearing of the appeal 
to the appellant on whose complaint Mewa Lai is'as convicted by the Magistrate 
and against which order of conviction he had filed an appeal. No such notice 
■was issued to him and therefore the order of the Assistant Sessions Judge acquitting 
Mewa Lai was not a good order. The second contention is that the High Court 
was wrong in holding that the Raja of Shankargarh could not collect the Tah 
Bazari dues through his agents. The third contention is that Bachchoo Lai had 
requisite sanction under section 182 of the Act for prosecuting Mewa Lai and, there- 
fore, the finding to the conti-ary is wrong. 

The third contention is correct. The requisite authority under section 182 of^ 
the Act is in favour of not only the Raja of Shankargarh, but also in several of his 
employees including Bachchoo Lai, the appellant. 

We need not express an opinion on the second contention as wc do not knoiv 
the terms of the lease executed by the District Board in favour of the Raja of Shankar- 
garh and as ive are not concerned with the civil rights ivith respect to the manner 
of collecting the dues which he could collect under the lease. ^Ve are, however, 
of opinion that section 107 does not make obstruction or molestation of an employee 
of the pei-son under contract tvith the Board an offence. 

Section 107 of the Act reads : 

" WTioever obstructs or molests a person employed by, or under contract svith, tlie Board under 
this Act in the performance of his duty or in tlie fulfilment of his contract, or removes a mark set up 
for the purpose of indicating any levels or direction necessary’ to the execution of works authorized by 
tliis Act, shall be liable on conviction to a fine which may extend to fifty rupees. ” 

The section speaks of the obstruction or molestation of two classes of persons. One 
class of persons consists of persons employed by the District Board under the Act. 
The Raja of Shankargarh or Bachchoo Lai is not an employee of the District Board. 
The second class of persons consists of those who are under contract with the Board 
under the Act. Surely, the person under contract with the Board is the Raja of 
Shankargarh and not Bachchoo Lai. Bachchoo Lai is only an employee of the 
Raja. 

W e did not hear the learned counsel on the merits of the case under section 504 
of the Code and accept the finding of the Courts below. 

In view of the considerations mentioned, no interference is possible with the 
acquittal of the respondent No. 2 on merits. It is, therefore, not necessary’ to decide 
the first question raised for the appellant. 

We accordingly dismiss the appeal. 

K.S. 


Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

- , (Civil Appellate Jurisdiction.) . r 

Present : — Sarkar. M. Hidayatullah and J.C. Sh/VH. JJ. , 
Rajabhai Abdul Raliman Munshi , Appellant* 

' V. , . ■ ' 

Vasudev Dlianjibhai Mody • . ; •• Respondent. 

Conslilution of India, 1950, Ariick 136 — Appeal by Special Leave to Supreme Court — Discrelionaiy jurisdic- 
tion — Exercised in exceptional cases to remedy serious injustice — Leave to appeal — Duty of applicant to disclose 
true facts — Withholding information and misleading the Court — Special Leave liable to be revoked. 

The plaintiff landlord filed a suit against tlie defendant tenant for an order in ejectment on the 
ground of default. The trial Judge after taking note of Rs. 400 deposited in a previous suit held the 
arrears of rent had been deposited and consequently dismissed the suit. In appeal the appellate 
Court excluded the amount of Rs. 400 on the ground that the deposit had been wthdrawn by the 
defendant before the second suit u-as disposed of and passed a decree in ejectment. On Revision to 
the High Court, it was contended that there were no materials on record to show that 400 was so 
withdrawn. The High Court upheld the contention but dismissed the petition refusing to exercise 
its discretion in favour of the defendant. The Special Leave Petition proceeded on the correctness 
of the finding of the High Court as to the deposit of Rs. 400 and seeking relief on that basis. Counsel 
in the Supreme Court admitted that the deposit of Rs. 400 tvas tvitlidrawn before the suit was disposed 
of. On the question whether the Special Leave should not be revoked : 

Held ; — ^Exercise of the jurisdiction of the Court under Article 136 of ilic Constitution is discre- 
tionary ; it is exercised sparingly and in exceptional cases, when a substantial question of latv falls to 
be determined or where it appears that interference by this Court is necessary to remedy serious injus- 
tice. A party who approaches the Supreme Court invoking the exercise of this overriding discretion 
of the Court must come with clean hands. If there appears on his part any attempt to overreach or 
mislead the Court by false_ or untrue statements or by tvithholding true information which would 
have a bearing on the question of exercise of the discretion, the Court would be justified in refusing to 
exercise the discretion or if the discretion has been exercised, in revoking the lc.ave to appeal granted 
even at the time of hearing of tlie appeal. 

A party who approaches the Court knowing or having reason to believe that if the true facts were 
brought tp its notice this Court would not grant Special Leave, ^vithholds that information and per- 
suades this Court to grant leave to appeal is guilty of conduct forfeiting all claims to the exercise of 
discretion in his favour. It is his duty to state facts which may reasonably have a bearing on the 
exercise of the discretionary powers of this Court. Any attempt to %vitlihold material information 
would result in revocation of the order, obtained from this Court. The duty of an applicant for Special 
Leave to this Court is not discharged when he merely summarises, the judgment of the Courts below 
and claims relief on the footing that the findings are correct, when to his knowledge the findings cannot 
be sustained and the findings have been so recorded because the Courts below have been misled on 
account of representations for the making of which he was either directly or indirectly responsible. 

If however, the defendant has by misleading the Court obtained an order granting Special Leave 
and has imder the protection of that order remained in possession of the property in dispute for a 
period of three years, it would be putting a premium uI)on the tmfair conduct of the defendant to 
permit him to argue the appeal on some footing other than that on which the case was argued in the 
High Court and to argue which presumably no Special Leave would have been granted. 

Per Hidayatullah, J . — ^The powers exercisable by this Court under Article 136 of the Constitu- 
tioi^are not in the nature of a general appeal. They enable tlris Court to interfere in cases where 
an irreparable injury has been caused by reason of a miscarriage of justice due to a gross neglect of 
law or procedure or otherwise and there is no other adequate remedy. The Article is hardly meant 
to afford relief in a case of this type where a party is in default of rent because he withdrew a deposit 
lying in Comt but who cannot, on the record of the case, be shown to have withdrawn the amount. 
If the petition had mentioned that the decision of the appecil Court had proceeded oh the ground 
that the amount was taken out, it is difficult to imagine that this Court would have given Special 
Leave to decide a question of discretion. • 

Appeal by Special Leave from the Judgment and Decree dated 20tli Januarvs 
i960 of the Bombay High Court in Civil Revision Application No. 139 of 1968. 

f.P. Mehta and Aziz Miishabber Ahmadi, Advocates and J. B. Dadachanji, O.C. 
Malhur and Ravinder ffarain, Advocates of Mjs. J. B. -Dadachanji & Co., for 
Appellant. 

Vithal, B, Patel and /.A. Shroff, Advocates, for Respondent. 
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■ The Court delivered the following Judgments— 

Shah, J . — (for himself and Sarkar, J .) — ^For reasons which we will presently 
set out, Special Leave to appeal against the judgment of the High Court of Bombay - 
•granted by this Court must be vacated because it had been procured by the appel- 
lant without disclosing all the material facts. ■ ■ . 

RajabhaiMunshi who will hereinafter be referred to as ‘the defendant’ is since 
1935 a tenant of VasudeyMody — hereinafter “called the plaintiff”— in respect of a 
piece of land situate in the. town of Ahmedabad. The rent of the land as originally 
stipulated was Rs. 41 1 per annum, and it was by mutual agreement enhanced 
to Rs.,851 .per annum in 1948. The plaintiff filed Suit No. 2014 of 1952 against 
the defendant in the Court of Small Causes exercising jurisdiction under section 28 
■of the Bombay Rents and Lodging House Rates (Control) Act, 1947 (ActLVII 
•of 1947) for order in ejectment against the defendant on the plea amongst others 
that the latter had made default in payment of rent due by him. The defendant 
contended inter alia that the rent stipulated was in excess of the standard rent payable 
by him. The, Trial Court assessed the standard rent payable by the defendant at 
Rs. 446 per annum and holding that the defendant had not made default in paying 
rent, dismissed the plaintiff’s suit. Against that decree the plaintiff preferred 
Appeal No. 450 of 1953 to the District Court at Ahmedabad. On ist October, 
19545 the defendant deposited in the District Court Rs. 400 to the credit of the 
plaintiff. The appeal instituted by the plaintiff was not prosecuted, and the amount 
of Rs. 400 deposited to the credit of the plaintiff remained deposited in Court. 

The plaintiff commenced another action (Suit No. 3484 of 1955) against 
the defendant on the plea that the defendant had committed fresh defaults in pay- 
ment of rent. The defendant deposited in Court from time to time between 22nd 
.November, 1955, and 1 6th January, 1957, Rs. 2,126-8 towards rent due by him 
and costs of the suit. The learned Trial Judge by his order dated 26th February, 
^^9575 held that taking nto account Rs. 400 lying to the credit of the plaintiff in 
Appeal No. 450 of 1953 the defendant had deposited in Court Rs. 2,526-8 and 
that amount was sufficient to satisfy the arrears of rent due by the defendant and 
also the costs of the suit, and therefore no decree in ejectment could, in view of 
section 12 (3) [b) of Bombay Act LVII of 1947 be granted. 

In appeal the Extra Assitant Judge, Ahmedabad, reversed the decree of the 
Trial Court. In his view the defendant had failed to deposit the full amount of 
rent due and costs of the suit as required by section 12 (3) [b) and therefore a 
■decree in ejectment must issue against the defendant. In making up the account 
of the rent due by the defendant, the learned Judge excluded the amount of 
Rs. 400 deposited in Appeal No. 450 of 1953 on ist October, 1954, because the 
■defendant had withdrawn that amount before the suit was disposed of by the Trial 
Court. Against the decree in ejectment the defendant invoked the revisional juris- 
■diction of the High Court of Judicature at Bombay. Before the High Court the 
Advocate for the defendant contended that there was no evidence in support of the 
finding of the appellate Court that the amount of Rs. 400 deposited by the defen- 
dant in Appeal No. 450 of 1953 stood withdrawn by the defendant. The High Court 
upheld the contention but proceeded to dismiss the petition filed by the defendant 
because the case did not fall strictly within section 12 (3) (6) of Bombay ActLVII 
of 1947 and the Court had jurisdiction, having regard to the circumstances and the 
conduct of the tenant, to refuse relief to him, and that the record showed that the 
defendant had by his conduct disentided himself to discretionary relief. Against 
the order passed by the High Court, a petition for Special Leave to appeal to 
this Court was granted^ 

Section 12 (i) of Act LVII of 1947 provides : 

“ A landlord shall not be entitled to the recovery of possession of any premises so long as the 
t cnant pays, or is ready and •willing to pay, the amount of the standard rent and permitted increases, 
if any, and observes and performs the other conditions of the tenancy, in so far as they are consistent 
with the prowsions of this Act 
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and snb-scction (3), clause {b) provides that : 

‘ “ In any other case, no dfccrec for eviction shall lie passed in any such suit, if, on the first day 

of hearing of the suit, or on or before such other date as the Court may fix, tenant pays or tenders 
in Court the standard rent and permitted increases tlien due and thereafter continues to pay or tender 
in Court regularly such rent and permitted increases till the suit is finally decided and also pays costs 
of the. suit as directed by the Court.” 

It is common ground that the claim made by the plaintiff falls tvithin the des- 
cription “ In any other case The High Court assumed tliat cyen if the tenant 
has not paid into Court the standard rent and permitted increases due on the first 
day of hearing of the suit, the Court may .still in the exercise of its discretion refuse a 
decree to. the landlord in ejectment, provided all the arrears of rent and costs of the 
suit arc paid into Court by the tenant at any time before the suit is disposed of.. 
The assumption so made at once raised a question of some nicety as to the true 
interpretation of, section 12 (3) (b). This question may however fall to be deter- 
mined only if the conclusion of the High Court that the defendant had deposited 
the rent due and the costs of the suit before the date of the decree passed in the Trial 
Court be correct. The Appellate Court had recorded that the rent due and costs 
of the suit were not deposited by the defendant, and therefore the defendant' could 
not be relieved against the consequences of his default. In taking accoiiitt of the 
amounts deposited, the learned Judge excluded the amount of Rs. 400 deposited in 
Appeal No. 450 of 1953 which had been withdrawn by the defendant on 19th January, 
1957. It is common ground before us, that Rs. 400 deposited by the defendant in 
Appeal No. 450 of 1953 had in fact been withdrawn by him before the date of decree 
of the Trial Court. Counsel for the defendant admits that fact, and it is supported 
by a certified extract from the file of the District Court. At the hearing before the 
High Court, the Advocate for the defendant pleaded 'that the finding of the Extra- 
Assistant Judge that the amount of Rs. 400 was withdrawn before the decree of the 
Trial Court was not supported by evidence. We are prepared to hold that the 
Advocate was not instructed about the withdrawal of the amount, and no attempt 
was made by him to mislead the Court, and no blame need attach in this matter to 
the Advocate in that behalf. But the defendant was guilty of withholding informa- 
tion from the Court as well as his Advocate. 

In the petition for Special Leave, which is sworn by the defendant a deliberate 
attempt has been made not merely to withhold from the Court the information that 
the amount of Rs. 400 originally deposited by the defendant was withdrawn by 
him, but sedulously attempt is made to create an impression that the finding of the 
High Court concerning the withdrawal was correct, and of the Extra Assistant 
Judge wrong, and to argue that because of the amounts deposited by him inclusive 
of !i^. 400, the defendant was entitled to the protection of sub-sections (i) and (3) {b) 
of section 12. A bare perusal of paragraphs 14, 19, 20, 23 and 25 of the petition 
for Special Leave, leaves no room for doubt that this was the object of the defendant. 
It was submitted in the petition that the defendant’s case fell strictly within the 
terms of section 12 (3) (6) and that the High Court weis in error in holding that 
it had any discretion to refuse relief to the defendant, after the defendant complied 
tvith the terms of that sub-section in the matter of deposit. The petition was 
sworn by the defendant. He has affirmed that the facts stated in paragraphs 1 to 
32 were true to his own knowledge and the submissions made therein were be- 
lieved by him to be true, and that the petition concealed nothing nor was any part of it 
false or untrue. He also affirmed in his afiidavit that he had “ instructed counsel' 
in the Courts below and that” he was “ instructingjcounsel in this. Court in respect 
of the Special Leave petition.” The findings of the High Court on a question of 
fact which to the knowledge of the defendant was erroneous, was made the founda- 
tion of what was asserted to be a substantial question of law of general or public 
importance. If the High Court was not persuaded to take the view which it did in 
the matter of the deposit of Rs. 400 no further question would have survived ; at 
least none such appears to have been argued. 
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Counsel for the plaintiff has urged that this Court would not have granted 
Special Leave to appeal if the defendant had infoi'nied the Court that the amount 
ofRs. 400 which was represented to be lying to the credit of the plaintiff was not in 
fact available at the date of the decree in the Trial Court, because the question as 
to die interpretation of section 12 (3) (h) would not on the true facts fall to be deter- 
mined, and Special Leave should be revoked because it has been procured by 
deliberately misleading the Court on a matter of importance. 

There is a resti'icted right of appeal to diis Court confei'red by the Constitu- 
tion upon litigants in civil cases. AVherc tlie amount or value of the subject-matter 
in dispute in the Court of the first instance and in appeal to this Court is not less 
than ^.20,000, or where the judgment, decree or final order involve directly or 
indireedy some claim or question respecting property of like amount or value, and the 
judgment, decree or final order made by a Division Bench of the High Court docs 
not affiim the judgment of the Court immediately belorv, the party aggrieved is 
entitled as of right to appeal. An appeal may also lie in civil disputes with certi- 
ficate by the High Court under Article 133 (i) (c) that the case is a fit one for appeal, 
or with Special Leave under Article 1 36 of the Constitution. The High Court has 
not granted certificate under Article 133 (t) (c) as it could not in vierv of the Consti- 
tutional prohibition in clause (3) of Article 133. Exercise of the jurisdiction of the 
Court under Artiele 136 of the Constitution is discretionary : it is exercised sparingly 
and in exceptional cases, when a substantial question of larv falls to be determined 
or ryhere it appears that huerference by this Court is necessary to remedy serious 
injustice. A party who approaches dris Court invoking the exercise of this over- 
riding discretion of the Court must come with clean hands. If there appears on 
his part any attempt to overreach or mislead the Court by false or untrue statements 
or by ^ritMioldmg true information which would have a bearing on the question of 
exercise of the discretion, the Court would be justified in refusing to exercise the 
discretion or if the disci'etion has been exercised in revoking the leave to appeal 
granted even at the time of hearing of the appeal. In Har .yaraiii v. Badri Das^. 
Gajendragadkar, J., speaking for the Court obseiwcd : 

“ It is of utmost importance tliat in making material statements and setting forth grounds im 
applications for Special Leave, care must be taken not to make any statements ^s■hich are inaccurate, 
untrue or misleading.” 

In that case the Court revoked the leave granted because the appellant had made 
certain inaccurate and misleading statements in his petition for leave to appeal 
to this Court. Those statements were, in the .view of the Court, misrepresentations 
of fact and the Court being satisfied that the appellant had deliberately made those 
misleading and untrue statements revoked the leave. In another case which was 
brought to this Court with Special Leave v. Phirozahah Xurssercanji Cola- 

bawalla and another-, an attempt was made by the appellant in the petition for Special 
Leave to value the property in dispute at more than Rs. 20,000 ^vhen in fact he had 
valued the same property in another litigation at Rs. 500. The Court in revoking 
the leave observed ; 

“Tlie appellant deliberately chose to inflate the valuation of the proper W so as to obtain the Special 
Leave. tVe have no doubt that if this Court had been apprised of the true valuation, which accord- 
ing to the appellant himself was only Rs. 503, this Court ^vould not have granted the Special Leave. 
IVe cannot, therefore, condone thL deliberate attempt to mislead the Court in respect of a 
very material question, namely, the value of the property in dispute.” 

Counsel for the defendant has conceded that the amount of Rs. 400 which was. 
deposited on ist October, 1954 had been withdrawn by the defendant before the 
date of judgment in tlie Trial Court. He, however, contended that the defendant 
had not instructed his Advocate in the High Court to raise the contention about 
the availability of Rs. 400 to the plaintiff, which met -with the approval of the High. 
Court and the contention was raised by the Advocate on his own initiative. Counsel 
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further, submitted that a party applying to this Court for Special Leave is entitled - 
to restrict himself to what appcai-s on the record and in the present case the ' defen- 
dant has correctly set out tlic finding of the High Court and has founded an argu- 
.ment on that finding. Implicit in the submission; of Counsel for the defendant is 
the suggestion that it is open to party to mislead the High Court or the Subordinate 
‘Court and thereafter approach this Court after withholding material ‘information 
witliin his kno^vledgc which would have seriously affected his right to move this 
Court, for the exercise of discretion in his favour. We cannot overemphasize iiic fact 
that the jurisdiction of this Courtis discretionary. This Court is not boimd to grant 
^Special Leave mei'cly because it is asked for. A party who approaches, the Court 
-knowing or having reason to believe that if the true facts were brought to its notice, 
this Court would not grant Special Leave, withholds that information and persuades 
tliis Court to grant leave to appeal is guilty of conduct forfeiting all claims to die 
•exercise of discretion in his favour. It is his duty to state facts which may rcason- 
.ably have a bearing on the exercise of the discretionary powers of this Court. Any 
attempt to withhold material information would result in revocation of the order, 
■obtained from this Court. We are unable to agree widi Counsel for the defendant 
diat the duty of an applicant for Special Leave to this Court is discharged when he 
.merely summarises die judgment of the Courts below and claims relief on the footing 
that the findings are correct, when to his knowledge the findings cannot be sustained 
and the findings have been so recorded because the Courts below have been misled 
■on account of representations for the making of which he was cither directly or 
indireedy responsible. In our judgment the petition filed before this Court was 
misleading. 

Counsel for the defendant also submitted that he was prepared to argue the 
appeal on the footing that the High Court was in error in reversing the judgment 
df the District Court on the question about the withdrawal of Rs. 400. If, however, 
the defendant has by misleading die Court obtained an order granting Special 
Leave and has under the protection of that order remained in possession of the pro- 
perty in dispute for a period of three years, it would be putting a premium upon the 
unfair conduct of the defendant to permit him to argue the appeal on some footing 
other than diat on ivhich the case w'as argued in the High Court, and to argue which 
presumably no Special Leave would have been granted. 

Special Leave to appeal is therefore revoked. The appellant will pay costs of 
die appeal to the respondent. 

Hidayatullah, J . — I agree that ive should, recall the Special Leave. As this is 
the second case in a few days, I wisli to say a few words. The appellant before us 
is the tenant and the respondent is the landlord. One of the questions in the case 
was 'whedier the tenant was in default of rent and revenue tax specially payable 
by him. It appears that litigation between the parties has been going on for years. 
The landlord was forced to file suits for ejectment on the ground that the tenant had 
not paid the rent. The tenant also never paid rent except in Court. In the earlier 
rounds, the tenant has succeeded by making deposits of rent and costs at the last 
moment, thus, taking advantage of the Bombay Act (LVII of 1947). 

It appears that one such suit of the landlord was No. 2014 of 1952. During 
the appeal arising from die decree in that suit, tlic tenant had deposited on ist 
‘October, 1954, a sum of Rs. 400 in the appeal Court and had sent a notice to the 
landlord about this deposit. This deposit lay in Court till 19th January, I957> 
when it was withdra\vn. The last date is important. 

The present suit Was file on 8th September, 1955, for eviction of the tenant on ‘ 
the ground that he was in arreai-s from glh June, 1953. On loth January, 1957, 
the tenant deposed about the deposit and questioned the landlord about the notice, 
but before the case was over, he withdrew the deposit. The learned Judge, Small 
Cause Court, Ahmedabad, held the point of sub-letting against the landlord, and 
bolding further that the deposit of Rs. 2,126-8-0 made, by the tenant in his Court was ■ 
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sufficient to cover the arrears, and that taken witli the deposit of Rs. 400, the amount 
came to Rs. 2,516-8-0 dismissed the suit. This was on 26th Februar>% 1957. 

In the appeal filed by the landlord, the accounts between gtlx June, 1953 and 
26th Februar)^' 1957 wererecast.dt seems that it was pointed out to the appeal Court 
that the tenant had withdrawn the deposit of Rs. 400. The judgment took this 
fact into consideration and held the tenant to be in arrears and ordered his eviction. 
The tenant filed a revision application in the High Court and claimed that as the 
.amount of Rs. 400 was in deposit and at the landlord’s disposal, he could not be held 
to be in default. His Counsel made the point that there was nothing on record to 
prove that the amount was withdrawn. The High Court held that this was so but 
held that it had a discretion in the ihatter and the tenant by his conduct over the 
years had deprived himself of any consideration. The application for revision 
was dismissed. 

In applying for Special cleave against the order of the High Court, the tenant 
■quoted a long extract from the judgment of the High Court where it spoke of this 
deposit, and then went on to say : 

“ The petitioner submits tliat the High Ckmrt -was correct in coming to the conclusion that 
as there was nothing on record to show that the petitioner had withdrawn the sum of Rs. 400 deposited 
by him in the earlier appeal, the petitioner was not in arrears of rent and had paid the costs at the 
date of the judgment.” 

This allegation was supported by the usual affidavit whieh stated that the faets 
in the petition were true and that the petition eoneealed notliing. Strictly speaking, 
the facts were as tliey were pleaded in the petition, but there was more. There 
was one fact particularly witiiin the knowledge of the tenant and it was that he had 
withdrawn the amount on 19th January, 1957, and he was in default even before 
the judgment of the Court of first instance was given on 26th February, 1957. This 
fact was, however, not proved on the record of tlie case. It ^vas, however, mentioned 
in the judgment of the appeal Court. In the petition for Special Leave no reference 
to this fact was made. Whether the High Com't was right in a case of this kind to 
go by the record, or in view of what the appeal Court below had said, might have 
called for an affidavit, it is not necessary to decide and I express no opinion about it. 
It is, however, a very different matter when we come to proceedings in this Court. 
The tenant was seeking Special Leave against the order of the High Court. At the 
.forefront of his petition, he had mentioned the fact that the High Court having held 
•that there was no proof of the \vithdrawal of the amount by the tenant or that 
•the petitioner was in arrears, should have exercised tlie discretion, which the High 
Court held tvas possessed by it, in his favour. 

The tenant hid the fact that even .before the decision in the Court of first ins- 
tance, he was in arrears as he had withdrawn the amount of Rs. 400. He was thus 
taking advantage of a fictional deposit in Court which in point of fact was not in 
existence. Whatever may be said about the ordinary course of litigation in which 
parties succeed or fail on the sufficiency or otherwise of proof on the record, it appears 
to me that when a party approaches this Court under Article 136, there must be 
full candour on his part. The powers exercisable by this Court under Article 
136 of the Constitution are not in the nature of a general appeal. They enable 
this Court to interfere in cases where an irreparable injury has been caused by 
I’eason of a miscarriage of justice due to a gross neglect of law or procedure or other- 
wise and diere is no other adequate remedy. The Article is hardly meant ^ to 
afford relief in a case of this type where a party is in default of rent because he with- 
drew a deposit lying in Comt but who cannot, on the record of the case, be sho'wn to 
have withdrawn the amomit. If the petition had mentioned that the decision of 
tire appeal Court had proceeded on the ground that the amoxmt was taken out, it 
is difficult to imagine that this Court would have given Special Leave to decide a 
question of discretion. 
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1 have considered the matter ca’rcfully. "1 his is not a case, of a mere error in. 
the narration of iacls or of a hoiw Jirfc- error oi judgment which in certain circumstan- 
ces may be considered to be venial faults. This is a ease of being disingenuous with 
tlic Court by. making out a point of law on a supposititious state of factSj which facts, 
if told candidly,, leave no room for the discussion of the law. The appellant has 
by dissembling in this Court induced it to grant Special Leave ini a ease which did. 
not merit it. I agree, therefore, that thi.': leave should be recalled and the appellant, 
made to pay tlic costs of this appeal. ■ . ■ , . . , , 

V.S. i ' . Leave to, appeal revoked. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.), 

Present : — P. B. Gajendragadkar, K. N. VV.vnchoo and K. C. Das Guta, JJ. 
The Ganara Bank, Ltd. and another . . Appellajits* 

T. S. Ramakrishna and others . . 'Respondents. 

Industrial Disputes Act {XIV of 19‘t7), section 33-C (2) — Scope. 

The daitn under section 33-C (2) of the Industrial Disputes Act postulates that the determination 
of the question about computing the benefit in terms of money may, in some eases, have to be preceded 
by an cnquir>’ into the existence of the right. For the purpose of making the determination under' 
section 33-G (2), it would, in appropriate cases be open to the Labour Court to interpret the award 
or settlement on which tlie workman’s right rests. 

Appeals by Special Leave from the Orders dated 7th M.trch, 1 9'32 of the Central 
Government Labour Coutt at Delhi, in.L.C.A. Nos. 2ii and 224 and 239 to 241 
of 1962 respectively. 

A’. V. Phadkc, Advocate and J. B. Dadachanji, 0 . C. Malliur and Ravinder Jfarain, 
Advocates of Mis. J.B. Dadachanji & Co., for Appellants (In all the Appeals). 

A. V. Viswanalha Sastri, Senior Advocate {M. K. Ramamurthi, R. 1 C. Garg, D. P. 
Singh and S. C. Agarwal, Advocates of Mjs. Ramamurthi & Co., with him), foi" 
Respondents (In all the Appeals). 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — Civil Appeals Nos. 827 and 828 of 1962 arise out of appli- 
cations made by the respondents against the appellant the Canara Bank, Ltd., 
and C.A. Nos. 829-831 of 1962 arise from similar applications made by the respon- 
dents against their employer-appellant the Canara Industrial and Banking Syndicate 
Ltd., under section 33-C (2) of the Industrial Disputes Act, 1947 (XIV of 1947). 
The poiirts arising in these appeals are exactly the same as those which have been 
considered by us in Civil AppeaE Nos. 823-826 of 1962. In fact, the applications 
from which these two groups of appeals arise were considered by the same Labour 
Court along with the applications from which C.A. Nos. 823-826 of 1962 arose, and 
so, for the reasons which we have indicated in the said appeals, we set aside the 
orders passed by the Labour Court and send back these matters for disposal in accord- 
ance with law in the light of the judgment which we have delivered in Civil Appeals 
Nos. 828 to 826 of 1962.^ There would be no order as to costs. 

N-.S. Appeal allowed. 


* G.A. Nos, 827 to 831 of 1962. 19 fh April, 1963. 

1. Since repotted Central JSanA- o//nrf»o v. ,iP.y. (1964) 2 S.C.J. 176. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

- 

Present; — P. B. Gajendrag.\dkar, K.N. Wanghoo and K. C. Das Gupta, JJ. 
The Management of Express Newspapers, Ltd. . . AppellanV^' 

V. • ' ■ ■ 

B. Somayajulu and others . . Respondents. 

Working Journalists Industrial Disputes Act (I of 1955), section 2 (6) and Working Journalists {Conditions 
■of Service) and Miscellaneous Provisions Act {XLV of 1955), section 2 (/) — “ Working Journalists" — Part- 
-time workers like correspondents if outside the scope of definition. 

Whenever an employee working in the newspaper establishment claims the status of a working 
Journalist he has to establish first that he is a journalist, and then that journalism is his principal avo6a- 
tion and he has been employed as such journalist. Part-time employees are not necessarily excluded 
from the definition in section 2 (6) of Act I of 1955. 

The word “ avocation ” used in the definition of working journalist cannot possibly mean a 
abstraction or diversion from one’s regular employment. On the®contrary, it plainly means one’s 
vocation, calling or profession. The plain idea underlying section 2 {b) of Act I of 1955 is that if a 
person is doing the work, say of a correspondent, and at the same time is pursuing some other calling 
-or profession, say that of a lawyer, it is only where his calling as a journalist can be said to be his princi- 
pal calling that the status of a working journalist can be assigned to him. It would be on the whole 
inappropriate to adopt the dictionary or the etymological meaning of the word “ avocation ” in cons- 
truing section 2 {b). Therefore, when a question arises as to whether a journalist can be said to be a 
working journalist, it has to be shown that journalism of whatever kind contemplated by section 2 (6) 
;is the principal avocation of the person claiming the status of a working journalist and that naturally 
would involve an enquiry as to the gains made by him by the pursuit of other callings or professions. 
"This test will be merely academic and of no significance in the case of full-time journalists. This test 
-assumes significance and importance only in the case of journalists who are employed on part-time 
■basis. 

Appeal from the Judgment and Order dated loth March, 1961 of the Andhra 
Pradesh High Court in Writ Petition No. 677 of 1958. 

A. V. Viswanatha Sastri, Senior Advocate {Jayaram and R. Ganpathi Iyer, Advo- 
•cates, with him), for Appellant. 

V. K. Krishna Menon, Senior Advocate {M. K. Ramamurthi, R. K. Garg, S. C. Agar- 
■wala and D. P. Singh, Advocates of M[s. Ramamurthi & Co., with him), for 
Respondent No. i. 

K. R. Chaudhuri and P. D. Menon, Advocates, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — ^The principal question which arises in this appeal is whe- 
ther the respondent B. Somayajulu is a working journalist under section 2 (6) of 
the Working Journalists Industrial Disputes Act, 1955 (I of 1955) (hereinafter 
•called ‘ the Act’). That question arises in this way. On the 19th February, 1935, 
the respondent was appointed a Correspondent at Guntur by the appellant, the 
management of the Express Newspapers, Ltd. He did that work continuously 
until the 20th October, 1955, on which date his services were terminated. The 
Andhra Union of Working Journalists, Elluru, then took up the respondent’s 
cause and alleged that his services had been terminated by the appellant without 
•any justification and that as a working journalist, he was entitled to reinstatement 
and compensation for the period during which he was not allowed to work by the 
•appellant in consequence of the order passed by the appellant terminating his 
services. This dispute wtis referred by the Government of Andhra Pradesh for 
-adjudication to the Labour Court, Guntur. The question referred for adjudication 
was whether the termination of services of Mr. B. Somayajulu, Correspondent of 
Indian Express Newspapers at Guntur was justified ? If not, to what relief was 
he entitled ? Before the Labour Court, the respondent claimed that in addition 
to reinstatement, compensation should be awarded to him from 13th October, 
1955 to ist May, 1956 at Rs. 75 per mensem and thereafter upto the date of 


■* C.A. No. 202 of 1963. 


18th April, 1963. 
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reinstatement at the rate prescribed by the Wage Board for Working Journalists' : 
imder the provisions of the Act. . , \ - . ' 

The appellanti'disputcd this claim on several grounds. Itui'gedthat the Labour 
Court had no jurisdiction to entertain the Reference, because the appointment of 
the respondent had been made at Madras, the money due to him was sent from 
Madras, and so, the appropriate Government which could have made the Reference 
was the Madras Government and not . the Government of Andhra Pradesh. .This . 
argument has been rejected by the Labour Court. It was also urged that the^ 
Reference was invalid since the order of Reference in terms did not refer to section 
10 (i) (c) of the Industrial Disputes Act under which' the power to refer had been, 
exercised. The Labour Court repelled this contention as well. Then it was 
alleged tliat the dispute referred to the Labour Court for its adjudication was an 
individual dispute and had not been propei'ly sponsored by any Union. The 
Labour Court was not impressed even by this plea. That is how the preliminary 
objections raised by the appellant were all rejected. 

On the merits, the Appellant urged that the respondent was not a Working- 
Journalist under section 2 (i) of the Act. In support of this plea the appellant 
averred that the respondent was a part-time correspondent unattached to .any 
particular newspaper establishment, that a year or so later he was appointed as a 
selling agent of the publications of the appellant, such as the Express J^^ewspapers,. 
Dinamani and Andhra Prahha at Guntur which assignment was given to him on. 
his depositing Rs. 6,ooo which was later raised to Rs. 7,000. According to the 
appellant, as such selling agent, the respondent was making on an average about 
Rs. 1,500 per mensem as commission, whereas, as a correspondent he was first 
paid on lineage basis and later an honorarium was fixed at Rs. 50 which was subse- 
quently raised to Rs. 75 per mensem. This latter amount was paid to him until his- 
services were terminated. The appellant, therefore, contended that tlie avoca- 
tion of a moffusil correspondent was not the respondent’s principal avocation, and. . 
so, he could not claim the benefit of the status of a Working Journalist rmder- , 
section 2 (6) of the Act. 

The Labour Court took the view that part-time workers were outside the 
purview of the Act. It also referred incidentally to the commission which the- 
respondent received as a selling agent and made some observations to the eficct 
that the payment to the respondent for his work as a correspondent was very mucli. 
less than the commission which he received from the appellant as its selling agent. 

It is common ground that some time before the respondent’s services as a corres- 
pondent were terminated, his selling agency had also come to an end. From the- 
award made by the Labour Court, it is clear that the Labour Court decided the 
matter against the respondent solely on the ground that as a part-time worker he 
could not be regarded asa Working Journalist, and it made no finding on the ques- 
tion as to whether his principal avocation at the time when his services were ter- 
minated could be said to satisfy the test prescribed by the definition under section 

ajb). 

The award made by the Labour Court was challenged by the respondent 
before the Andhra Pradesh High Court by a Writ Petition under Articles 226 and 
227 of the Constitution. The High Court has held^ that the respondent is a Working 
Journalist under section 2 {b) and so, it has set aside tire award passed by the Labour 
Court. There is no specific direction issued by the High Court remanding the 
proceedings between the parties to the Labour Court for disposal on the merits 
in accordance with law, but that clearly is the effect of the order. It is against 
this decision that the appellant has come to this Court with a certificate issued, . 
by the said Pligh Court: and on behalf of the appellant, the principal contention 
raised by Mr. Sastri is that the High Court was hr error in holding that the res- 
pondent was a Working Journalist under section 2 (6). 

The Act which applied to the proceedings between the parties was the Act 
I of 1955. This Act came into force on the 12th March, 1955. It consists. 


1. (1961) 2 An.W,R. 133. 
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of, only, 3 sections.- Section i gave the title of the Act; section 2 defined .‘news- 
paper’ and ‘ Working Journalist’ by clauses {a) and {b) ; and section 3 made a 
general provision that the provisions of the Industrial Disputes Act, 1947, applied 
to, or in relation to. Working Journalists as they applied to, or in relation to, workmen 
within the meaning of that Act. In other words, the scheme of the Act was to- 
define ‘ newspaper ’ and ‘ Working Journalist ’ and to make the provisions of the 
Industrial Disputes Act applicable to Working Journalists. 

This Act was followed by the Working Journalists (Conditions of Service) 
and Miscellaneous Provisions Act, 1955 (XLV of 1955). This' Act consists of 
2 1 sections and makes some specific provisions applicable to Working Journalists, 
different from the relevant provisions of the Industrial Disputes Act. Section 
2 (/) of this Act defines a Working Journalist. The definition presadbed by section 
2 (/) of this Act is identical with the definition prescribed by section 2 {b) of the earlier 
Act, and so, for the purpose of the present appeal, whatever we say about tlie scope 
and effect of the definition of section 2 (b) in the earlier Act ^vill apply to the defini- 
tion prescribed by section 2 (/) of the latter Act. Section 3 of this latter Act makes, 
die provisions of the Industrial Disputes Act, 1947, applicable to Working Journa- 
lists. Sections 4 and 5 make special provisions in respect of retrenchment and 
gratuity. Section 6 prescribes the hours of work ; section 7 deals with the problem 
of leave ; section 8 provides for the constitution of a Wage Board ; section 9 deals 
with the fixation of wages ; section 10 requires the publication of the decision of 
the Board and its .commencement, while section 1 1 deals with the powers and 
procedure of the Board. Section 12 makes the decision of the Board binding and 
section 1 3 gives power to the Government to fix interim rates of ^vages. These 
provisions are contained in Chapter II. Chapter III consists of 2 sections 14 and 
1 5 and they malce applicable to the newspaper employees the provisions of die 
Industrial Employment (Standing Orders) Act, 1946 and the Employees’ Provident 
Funds Act, 1952. Chapter IV contains miscellaneous provisions, such as those 
relating to the recovery of money due from an employer under section 1 7, penalty 
under section 18 and indemnity under section 19. Section 20 confers the rule- 
making power on the Central Government, and section 21 repeals the earlier Act. 

In dealing with die question as to whether the respondent can be said to be a 
Working Journalist, it is necessary to read the definition prescribed by section 2 
(b) of die Act : 

“ ‘Working Journalist’ means a person whose principal avocation is that of a journalist and who- 
is employed as such in, or in relation to, any establishment for the production or publication of a news- 
paper or in, or in relation to, any news agency or syndicate supplying material for publication in any 
newspaper, and includes an editor, a leader-writer, news-editor, sub-editor, feature-ivriter, copy-tester, 
repprter, correspondent, cartoonist, news-photographer and proof-reader, but does not include any 
such person who — 

(i) is employed mainly in a managerial or administrative capacity, or 

(ii) being employed in a supervisory capacity, exercises, either by the nature of the duties 
attached to the office or by reason of the powers vested in him, functions mainly of a managerial 
nature.” 

It is plain that the definition prescribed by section 2 (b) consists of two parts ; the 
first part provides what a Working Journalist means, and the second part brings 
within its purview by an artificial extension certain specified categories of neivs- ' 
paper employees. It would be noticed that the first part provides for two condi- 
tions which must be satisfied by a journalist before he can be held to be a Working 
Journalist. The first condition is that he must be a journalist whose principal 
avocation is that of a journalist, and the second condition is that he must be employed 
as sueh in, or in relation to, any establishment as there specified. The first question 
which arises for our decision is whether tlic two conditions thus prescribed by the 
first part of the definition govern the categories of newspaper employees included 
in the definition by the artificial extension made by the including clause. The 
High Court has taken the view that the categories of employees who are included 
in the definition by name, need not satisfy the two conditions^ prescribed by the 
first part. The argument is that since a correspondent, for instance, has been 
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named in the second clause, the whole object of the Legislature was to make him a 
Working Journalist, without requiring him to satisfy the two conditions prcscriljed , 
by the first part. In our opinion, this construction is plainly erroneous.^ The , 
object of the second clause \vas to make it clear that the employees specified in thaf^ 
•clause are journalists and nothing more. The word “journalist” has not been 
■defined in the Act and the Legislature seems to have thought' that' disputes. may 
-arise as to whether a particular newspaper employee was a journalist or not. There 
can, of coui-sc, be no difficulty about an editor or a leader-writer, or a news-editor 
•or a sub-editor being regarded as a journalist; but it was apparently apprehended 
that a difficulty may arise, for instance, in the case of a correspondent, a proof-reader, 

■ a cartoonist, a reporter, a copy-tester, or a feature-writer, and so, the Legislature 
took the precaution of providing specifically that the employees enumerated in 
the latter clause are to be regarded as journalists for the purpose of the definition 
prescribed by section 2 ( 6 ). The object of the artificial extension made by the 
including clause is not to dispense with the two main conclitions prescribed by 
the definition before a journalist can be regarded as a Working Journalist. There 
can be no doubt that even the employees falling under the extended meaning must 
be employed as such. It is thus obvious that the second requirement prescribed 
by the first clause that the journalist must be employed as such in, or in relation 
to, any establishment for the production or publication of a newspaper, as therein, 
specified, has to be satisfied by the employees falling under the latter clause, because 
mnless there was an employment by the newspaper establishment, no relationship 
•of employer and employee can arise, and the journalists specified in the latter 
clause could not, therefore, claim the status of Working Journalist qua the employer 
who manages the jornmal in question. Once it is realised tlrat the test of employ-' 
ment must govern the employees specified in the latter clause, it would become clear 
that the High Court was in error in assuming that the extended artificial definition 
-of the Working Journalist dispensed with both the conditions prescribed by the 
first part of the said definition. That is why we think the extension was made by 
the word “ includes ” only for the purpose of removing any doubt as to whether 
the persons specified in the said clause arc journalists or not. What is true about 
the condition as to employment is equally true about the other condition that a 
journalist can be a Working Journalist only where it is shown that journalisna is 
his principal avocation. In other words, the position is that whenever an employee • 
working in the newspaper establishment claims the status of a Working Journalist 
he has to establish first that he is a journalist, and then that journalism is his principal ■ 
avocation and he has been employed as such journalist. In proving the fact that 
he is a journalist, the employees specified in the latter clause need not prove anything 
more than this that they fall under one or the other category specified in the said 
clause. But that only proves their status as journalist ; they have still further to 
show that their principal avocation is that of a journalist and that they have been 
employed as such by the newspaper establishment in question. 

That takes us to the question as to what is meant by avocation ? The Higli 
Court thought that the dictionary meaning of the word “ avocation ” which showed; 
that it meant “ a distraction or diversion from one’s regular employment”, could 
be adopted in the context of section 2 {b). In support of this view, the High Court 
has cited a passage from Fowler in Modern English Usage. Fowler says ; 

“Avocation originally a calling away, an interruption, a distraction, was .for some time commonly 
used as a synon'ym for vocation or calling, with which it is properly in antithesis. This misuse is hoa' 
less common, and the word is generally used in the plural, a person’s avocations 'being the things Ii>; 
■devotes time to, his pursuits or engagements in general, the affairs he has to see to ; his vocation as . 
such is neither excluded from, nor necessarily included in, his avocation. ” 

Applying this dictionary meaning of the word “ avocation.” the High Court lias 
held that even if the respondent has to satisfy the first condition prescribed by the 
first part of section 2 ( 6 ), it can be held that he satisfied the said test, because the ■ 
work of a correspondent in his ease can be safely said to be his principal avocation 
iit.the sense of distraction or diversion from his, regular employment. ■ In our 
•opinion, in applying mechanically the dictionary meaning of the %vord “ avocation ” . 
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-without due 'regard to the context of section 2 (i) the High Court has adopted a 
•somewhat pedantic approach. One- has merely to read die, definition to realise 
the word “ avocation ” used, in section 2 (b) cannot possibly mean a distraction or 
•diversion from one’s regular employment. On'the contrary, it plainly means one’s 
vocation, calling or profession. The plain idea underlying section 2 (6) is that if a 
person is doing die work,- say of a correspondent, arid at the same time is pursuing 
some other calling or profession, say that of a lawyer, h is only where his calling as a 
journalist can be said to be his principal calling that die status of a working journalist 
can be assigned to him..' That, being, the plain object of section 2 (b), it would, we 
think, be, on the whole, inappropriate to adopt the dictionary or the. etymological 
meaning of the word “ avocation ” in construing section 2 (b). We .ought to add 
that 'Mr. Menon who appeared for .the respondent did not attempt to support the 
approach adopted by the High Court in deling with this point. Therefore, ', when 
a question arises as to whether a journalist can be said to be a working journalist, 
it has to be shoivn that journalism of whatever kind contemplated by section 2 (b) is 
the principal avocation of the person claiming die status of a working journalist 
and that naturally would involve an enquiry as to the gains made by him by pur- 
suing the career of: a journalist as compared widi die gains made by him by the 
pursuit of other callings nr professions. It is obvious that this test will' be irierely 
academic and of no significance in the case of full time jornmalists, because in such 
cases the obvious presumption would be tiiat their fiiU time employment is then 
prhicipai avocation and no question of. comparing their iricoine from journalism 
with' income from, other sources can arise. In fact, the status of such full time 
joinnalists as working journalists will not be affected even if in some cases the hicome 
received by them from such employment may be found to be less than, say, for 
instance, the income from dieir ancestral property. This test assumes, si^ificance 
and importance only in the case of journalists who are employed on part-time basis. 

' ' ' Reverting to the second requirement of employment which we have already 

seen must obviously govern the employees falling urider the latter part of section 2 
‘(b) 'if they seek the status of rvorking journalists, it; is plain that an employment 
must be proved, because drat alone will create a relationship of employer and em- 
ployee between them and the newspaper establishment. Unless there is an employ- 
ment^ there can be no conditions of service and diere, would be no scope for making 
any claiiri’ under the Act.' Thus die requirement of employment postulates condi- 
tions of Service agreed bettveen the parties subject to which the relationship of master 
and servant comes into existence. In the context, emplo-yment must necessarily 
postulate . exclusive employment; because a workirig journalist cannot serve two 
•employers, for that would be inconsistent with the benefits rvhich he is entided to 
claim frbiri his employer under the Act. Take the' benefit of fetrenchnient com- 
pensation, ’or gi’atuityj. dr- hours of work, or leave; how is it possible for a jorimalist 
to claim these benefits froin two or more employers? The whole scheme of the Act 
by which the provisions of the Industrial Disputes Act have been made applicable 
to working journalists, necessarily assumes the relationship of employer and employee 
and that must mean exclusive employinent by the employer on terms and cond^ 
tioiis of service agreed bettveen the parties. 'Normally, employment contemplated 
hy, Section ' 2 . (b) -would be full time employment; but part-time employment is 
not . excluded . from section , 2 (6) either. Most, of ’the employees falling unchr 
the first clause of section 2 . (b) or even under the artificial extension prescribed by the. 

later clause of sectiori 2 (6) would be full time employees. But it is theoietically 

poshble diat a news-photographer, for instance, or a cartoonist nmy not recessarily 
he a full dme employee. The modem trend of newspaper establisliments app^rs 
to be to have on their rolls full time employees alone as working jomnalists; dm 
on a fair construction of section 2 (b), we do not diink it would be possible to no d 
that a part-time employee who satisfies: the test prescribed by section 2 (b) can be 
■excluded from, ite purview merely because -his employment is part-time. 

The position, -therefore,, is that tlie Labour Court was in error in m^ipg a 
•findmg diat the respondent was not a workmg journalist on die_ ground that h 
-was a part-time employee, whereasdre, High Court « m error m holding .that.the, 

s c J— 27 
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respondent is an employee because he has not to satisfy the tost that journalism is . 
his principal, avocation. As we have held, the respondent can be said to be a work- 
ing jpiirnalist only if he satisfies the two tests prescribed by the first part of section 
2 {b). The test that he should have been employed as a journalist woxUd undoubted- 
ly be satisfied because it is common ground that since 1935 he. has ^en working as a ; V 
correspondent of the appellant at Guntur and the payment which the; appellant 
made to him by whatever naine it was called was also regulated by an agreement 
between the parties; in its pleadings, the appellant has, however, disputed the 
fact that the respondent was exclusively employed by it and so, that is one question 
tvhich still remains to be tried. The further question which has to be considered 
is whether the respondent satisfies the other test ; “ was his working as a corres-, 
pondent his principal avocation at the relevant time ” ? The definition requires 
that the respondent must show that he was a working journalist at the time when 
his services were terminated ; and that can be decided only on the evidence adduced 
by the parties. Unfortunately, though the Labour Court has made certain obser- 
vations on this point, it has not considered all the evidence and has made no definite 
finding in that behzdf. That was because it held that as a part-time .employee, 
the respondent was outside section 2 {b). The High Court has .no doubt purported 
to make a finding even on this ground in the alternative, but, -in our opinion, the , 
High Court should not have adopted this course in dealing with a writ petition 
under Articles 226 and 227. Even in dealing rvith this question, the High Court 
appears to have been impressed by the fact that in discharging his work as a corres- 
pondent the respondent must have devoted a large part of kis time; and it took the 
view that the test that journalism should be the principal avocation of the journa- 
list implied a test as to how much time is spent in doing the work in question ? The 
time spent by a journalist in discharging his duties as such may no doubt be relevant,’ .. 
but it cannot be decisive. \Vhat would be relevant, material .and decisive, is the . 
gain made by the part-time journalist by pursuing the profession of journalism 
as compared to the gain made by him by pursuing other vocations or profcaions, , 
In dealing with this aspect of the matter, it may no doubt be relevant to bear in mini 
the fact that some months before his services as a correspondent were terminated 
the respondent’s selling agency had come to an end, and so, the Labour Court 
may have to hold an enquiry into the question as to. whether the respondent proves 
that the work of correspondent was his prmcipal avocation at the relevant time in 
the light of the relevant facts. The onus to prove this issue as well as the issue as 
to whether he was in the exclusive employment of the appellant lies on the respon- 
dent, because his claim that he is a working joumalist.on these grounds is disputed 
by the appellant, and it is only if he establishes the fact that he is a working journalist- , 
that the question as to determining the relief to which he is. entitled may arise. . 
We, therefore, allow the appeal, set aside the order passed by the High Court and 
remand the case to the Labour Court witli a direction that it should deal with the 
dispute between the parties in accordance with law in the light , of this judgment* 
There would be no order as to costs. ; 


Before we part with this appeal, however, we Would incidentally like to refer 
to the fact that the test of the principal avocation prescribed by section 2 {b) has pre-’ 
sumably been adopted by the Legislature froiri the recommendations made by the 
Press Commission in. its report., In paragraph 505,- dealing with the' question of \ 
working journalists, the Commission observed that it thought that ‘ ' 

" only those whose, professed avocation and the principal means of livelihood is louniaiism 
should be regarded as working journalists, ’ - ,, , r : 


and it added that .; ; 


‘ we have deliberately mcluded-ihe words ‘professed avocation” because we have come across- 
^es where peRonsbelorigmg to,. some other profesaons, -such as law,- medicine, education.' have 
devoted part oftheir .time to the supply ofnews to, and writing articles for, nervmapers. It may be 
that in the case ofsome of them, ^particularly, during the earlier • years of their, prrfessional career,, 
mcome from the practice of their. Own profession tvas less than the income from contributions to- 
newspapers. But it- would not, on that account, be correct to classify them as working iourrialists: . 
so long as their professed avocation is other than journalism.” 
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It would be noticed that the c.xpre^ion “ professed avocation ” has not been adopted 
by the Legislature; instead, , it has used the words “ principal avocation ”. That 
is why we are inclined to take the view that the time taken by a person in pursuing 
two different professions may not be decisive ; what would be decisive is the income 
derived by him from the different professions respectively. It does appear that the 
Legislature was inclined to take the view that if a person following the profession of 
law in the early years of his career received inore money from journalistic work and 
satisfied the other tests prescribed by section 2 (i) he may hot be excluded from the 
definition merely because he is following another , profession. To that extent, the 
provision of section 2 (b) departs froni a part of the recommendation made by the 
Press Commission. 

In regard to part-time employees who, as we have held, are not necessarily- 
excluded from section 2 (6), the position appears to be that the report by the Wage 
Committee appointed by the Union Government under the provisions of Act XLV 
of 1955, shows that the Committee treated some part-time employees as working 
joumaliste, ; In paragraph 103, the Committee has observed that it had provided a 
regular scale or retainer for part-time correspondents, and it has added that the 
remuneration in accordance with that scale will be available to the part-time oorfes- 
pondents only if, in accordance with the definition in paragraph 23, Part II, of its 
reconimendations, their principal avocation is journalism. The Conunittce noticed 
the fact that many of the part-time correspondents employed by newspaper establish- 
ments would not fall within the definition if their principal avocation is something 
else and journalism is only a side business, and it added that the problem of the 
said class of part-time correspondents was not within the purview of its terms of 
reference, and so, it made no reconunendations in regard to that class. 

K.S. Appeal allowed. 

, THE SUPREME COURT OF INDIA. 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, K. C. Das. 
Gupta, J. C, Shah and N. Rajagopala Ayyangar, JJ. 

M/s. K, S. Rashid and Son and others . . Appellants* 

V. , . 

Income-tax Officer ' . ... Respondent. 

_ Income-tax Act (X! of 1922), w(«o«j34(1) {a) and H {I- A) — Back assessment — Escaped income of war 
period, 1st September, 1939 /<? Zlsl March, 1946 — Applioability to escapement of a lakh of rupees or more — 
Removal of time-limit of eight years — Special provisions, whether discriminatory — h'helher provide for appeals,, 
revision etc. -Constitution of India (1950), Article 14. 

Proceedings were taken against the assessee under section 34 (1-A) of the Indian Income-tax Act, 
1922, for re-assessment bfits escaped income for the years 1941-42 to 1946-47- The assessee challenged 
the re-assessment proceedings on the ground that section 34 (1-A), when compared with section 34- 
(1) (a), was violative of Article 14 of the Constitution. The assessee contended that even though the- 
subject-matter of assessment might be the same under both the provisions, section 34 (1) (a) authorized 
back assessment of escaped income of any amount, though only within 8 years ,whereas section 34 (1-A) 
authorized such an assessment at any time, even beyond 8 years, but only in respect of escaped income 
of a lakh of rupees or more. As a matter of construction of section 34 ( 1-A) , it was further contended 
that rights of appeal, references and the like would not be available against a back assessment made 
under that provision. 

Held, that section 34 (1-A)' is valid and has not contravened Article 14 of the Constitution. 

There is a rational classification betsyeen assessces falling under section 34 (1) and those falling- 
under section 34 (1-A); It is true that in a broad sense both sections 34 (1) (a) and 34 (1-A) deal with, 
cases of income which has escaped assessment. But the similarity between the two categories disappears 
when tve remember that section 34 (1-A) is intended to deal wdth assessees whose income has escaped, 
assessment during the specified period between- September 1, 1939 and March 31, 1946. It is well 
knotvn that that 'was the period in which as a result of the IVar, huge profits were made iii business, 
and industry. - - „ - : J- - - -. 

Action under section 34 (1-A) could be taken ohly where income which has escaped assessment is- 
likely to amount to Rs. 1 lakh or more. But, the object of the Legislature being to catch income; which 


* G.A. Nos. 37 to 40 and 589 of 1963 ' - ' ‘ 19th Februaiy,. 1964. 

' and W.?. Nos. 335— 345 of I960,- , - • f-; . ' , , - . 
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had escaped assessment, it would be legitimate for the Legislature to deal with the class of asscssees in 
whose cases the income which, had escaped assessment was .much_ larger, because that would be a 
basis for rational classification which has an intelligible connection with the object intended to be achie- 
ved by the statute. ' , . , : - 

The challenge made to the validity of section 34 (l-A) on ,tlie groimd that the remedy by way of 
appeals or revisions which is, available to the assesees against whom proceedings are taken under sec- 
tion 34 (1) is not available to assessees who arc covered under section 34 (1) cannot be sustained. ' The 
assessment or re-assessment which has to follow the issue of a notice under section 34 (l-A) must be 
assessment or re-assessment in accordance with the relevant provisions of the Act. , It could not have been 
the intention of the Legislature wheii it enacted section 34 ( l-A) that the procedure .prescribed by the 
relevant provisions of the Act beginning with section 22 should nbtibe applicable to proceedings taken 
xmder section 34 (l-A). ' ' ■ . : ' ‘ . 

Appeals from the Judgment and Decree dated 13tli and llth August, 1959 of 
the Allahabad High Court in Civil Misc. Writ Petitions Nos.' 870 to 873 and 349 
of 1956 respectively, and petitions under Article 32 of the Constitution' of India 
for enforcement of fundamental rights. 

G. S. Patliak, Senior Advocate (5. N. Aiidley, Rameshwar Nath and P. L. Vohra, 
Advocates of Mfs. Rajmder Narain & Co.^ with him), for the. Appellants in C. As. 
Nos. 37 to 40 of 1963 and the Petitioners (In all the Petitions), 

M. C. Selafvfld, Senior Advocate (jRamesfiwtjr Nath, S. N. Andley andP; L. Poftra> 
Advocates of Mjs. Rajinder Narain & Co., with him); for the Appellant in C.A. No- 
589 of 1963. 

C. K. Daphtary, Attorney-General for India and K. N. Rajagopal Sastri, Senior 
Advocate (P. N. Saclithey, Advocate, with them), for the Respondents in, all the 
Appeals and Petitions. 

The, Judgment of the Court was delivered by 

Gajendragadkar, CJ . — ^These Civil Appeals and Writ Petitions have been placed 
before us for hearing in a group, because all of them raise a common question of law 
■about the validity of section 34 (l-A) of the .Indian Income-tax Act (JH . of 1922) 
((hereinafter called ‘ the Act ’). • . ■ . ' ■ . . • . 

M/s. K. S. Rashid and Son, and its partner, Rashid Ahmad, are the appellants in 
'Civil Appeals Nos. 37 to 40 of 1963, and petitioners in W. Ps. Nos. 335 to 345 of 1960. 
The appeals arise out of the four Writ Petitions (Nos, 870-873 of.l956), filed by the 
firm and its partner in the High Court of Allahabad challenging the' validity of the 
notices served upon them under section 34 (l-A) of the Act in respect'of their ' income 
for the years 1941-42 to 1946-47. These Writ Petitions have'beeh dismissed by the 
saidiHigh Court, and it is with the certificate issued by it that '. the firm and 
its partner have come to this Court in appeal. The Writ Petitions Nos. 335 — 345 of 
1960 have been filed by the same parties in this Court under Article 32 of the Consti- 
tution in respect of the notices served on them on the 19th March, 1956, and the order 
of exc^s profits tax levied on them. In those petitions, the same point is urged 
by the parties ; and that is that the notices are invalid, because section'34'(l-A) 
is,. itself ultra vires. The respondents to the appeals are :,the Commissioner , of 
Income-tax, U. P., Lucknow, and the Income-tax .Officer, Central .Circle IV,, Delhi, 
The respondents to the writ petitions are; the Income-tax Officer, Central Circle IV,' ' 
New Delhi, the Income-tax Officer, ‘ A ’ Ward, Meerut, the Commissioner of Income- 
tax, UiP.v Lucknow, and the Central Board of Revenue, New Delhi.. ■■ ' 

; Oivil'AppealNo. 5^9 of 1963 has been brought, to this Court in mrnilar circum-. 
stances by- the appellant. M/s. Bhawani ■ Prasad Girdharlal, The., appellant, had 
challenged the validity of the notices issued against it on the 16th August, 1955,- 
under, section 34 (l-A) of the Act. The Writ Petition filed by the appellant has 
been disinissed by the AUahabad High Court and it is with the certificate issued by 
the said High Court.that the present appeal has been brought to this Court. ! That , 
is how the only qiiesdon which arises for. biir decision in this group of’ matters relates . 
to^the validity _.of section 34 (l-A) .of the Act., , . / 

, ; The argument urged in support of the challenge to the validity oftheimpugned 
section is that it suffers from the vice of contravening ^ticle 14' of the Cbnstitu- 
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tion. It is iirged that whereas under section 34 (1) which deals with similar, cases of 
assessees, the remedy by way of appeals and revisions under the relevant provisions 
of the Act is available to the assessees, that remedy is. denied to the assessees against 
whqrn proceedings are taken under the impugned section. . Section 34 (1) thus gives 
a preferential treatment to the assessees who are similarly placed with the assessees 
dealt with under section 34 (1-A) ; and that amounts to unconstitutional discrimi- 
nation. It is also urged that in regard to cases falling under section 34 (1) (a) as 
it stood at the relevant time, a period of limitation of 8 years had been prescribed 
beyond which the assessing authority could not act, and this protection of the pres- 
cribed period of limitation is not available to the assessees against' whom action is 
taken under the impugned section. It is on these^two grounds that the validity of 
section 34 (1-A) is challenged before us. 

Section 34 deals with income, which has escaped assessment. Section 34 (1) {a} 
deals with cases where income has, inter alia, escaped assessmenti owing to the 
omission or failure on the part of the assessee to make a return of his income under 
section 22 for any year, or to disclose fully and truly all material facts necessary for 
his assessment for that year, whereas section 34 (1) (6) refers to cases where income 
has escaped assessment notwithstanding that there has been an omission or failure 
as mentioned in clause (a) on the part of the assessee. In .respect of the first category 
of cases, section 34 (1) had provided at the relevant time that the Income-tax .Officer 
may, in cases falling under clause {a) at any time within eight years, and in cases falling 
rmder clause (6) at any time within four years of the end of that year, serve on the 
assessee 

“ a notice containing all or any of the requirements which may be included in the notice 
under sub-section (2) of section 22, and may proceed to, assess such income, profits or gains, 
recompute the loss or depreciation allowance ; and the provisions of this Act shall, so far as may 
be, apply accordingly as if the notice were a notice issued under that sub-section.” 

Let us now read the relevant portion of section 34 (1-A). This provision lays 
down, inter alia, that if, in any case of an assessee, the Income-tax Officer has reason 
to believe : 

(i) that income has escaped assessment for any year in respect of which the relevant previous 
year falls wholly or partly within the period beginning on the, 1st day of September, 1939, and end- 
ing on the 31st day of March, 1946; and 

(ii) that the said income amounts, or is likely to amount, to Rs. 1 lakh or more, he may 
notwithstanding that the period of eight years or, as the case may be, four years specified in sub- 
section (1) has expired, in respect thereof, serve on the assessee, or, if the assessee is a company 
or the principal officer thereof, a notice containing all or any of the requirements which may be 
Included in a notice under sub-section (2) of section- 22, and may proceed to assess or re-assess the 
income, profits or gains of the assessee for all or any of the years referred to in clause (1), and there- 
upon the provisions of this Act (excepting those contained in clauses (i) and (iii) of the proviso to 
sub-section (1) and in sub-sections (2) and (3) of this" section) shall, so far as may be, apply accord- 
ingly ; 

Provided that the Income-tax Officer shall not issue a notice under this sub-section unless 
he has recorded his reasons for doing so, and the Central Board of Revenue is satisfied on such 
reasons recorded that it is a fit case for the issue of such notice. 

Provided further that no such notice shall be issued after the 31st day of March, 1956. 

It is urged that whereas in cases falling tmder section 34 (1), the Income-tax 
Officer has to deal with the matter on the footing that the notice issued against the 
assessee is a notice under section 22 (2), that obligation is not imposed on the Income- 
. tax Officer while he deals with cases falling under section 34 (1-A) because the words 
“ as if the notice were a notice issued under that sub-section ” which are found in 
section 34 (1) are omitted in section 34 (1-A). It is not seriously disputed that if the 
. notice issued under section 34.(1-A) is not deemed to be notice under section 22 (2), 
the remedies by way of appeals and revisions which are prescribed by sections 30, 
31, 32, 33, 33- A and 33-B of the Act would not be available to the assessee, and so, the 
main basis for the attack against the validity of section 34 (1-A) rests on the hypo- 
thesis that the omission of the relevant words in section 34 (1-A) in substance deprives 
the assessee of the said remedies prescribed by the relevant provisions of the Act. 
If the assumption on which this challenge proceeds is well-founded, section 34 (l-A) 
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ittay suffer frod the infirmity that it contravenes Article 14. Though, as we will 
later point out, there is a rational classification between the assessee falling under 
•section 34 (1) and those falling under section 34 (l-A), that rational classification 
-would not justify the denial of the right of appeal to the persons included in section 
34 (l-A). The question thus presented is one of construction. 

Before dealing with the construction of section 34 (l-A), it would be.^ necessary 
to refer very briefly to the background of the enactment of the said section. This 
section was introduced by an aihendment in the Act on the 17th July, 1954, and that 
Avas because section 5 (4) of the Taxation on Inconie (Investigation Commission) 
Act (L of 1947) was struck down by this Court as unconstitutional on May 28, 1954, 
in SuraJ Mall Mohta and another v. A. V. Viswaiiatha Sastri and another\ In 
that case, while examining the validity of section 5 (4) of the Investigation Commis- 
sion Act, this Court held that the persons brought within the mischief of the said 
section belong to the same class of persons who fall within the ambit of section 34 
of the Act and are dealt with by section 34 (1), and in view of the fact that the proce- 
dure prescribed by section 5 (4) of the Investigation Commission Act was very much 
less favourable to the assessees than the one available to them if action was taken 
ngainst them under section 34 (1), the conclusion reached was that the inipugned 
section 5 (4) was unconstitutional. It is unnecessary to refer to the several grounds 
mentioned by Mahajan, C. J., who spoke for the Court in striking down the impugned 
section. 

After this judgment was pronounced, the Legislature intervened and enacted 
section 34 (l-A). That, however, was not the end of the matter. When section 34 
(l-A) was introduced in the Act, there remained two statutory provisions dealing 
with substantially the same subject-matter, section 5 (i) of the Investigation Commis- 
sion Act, and section 34 (1) of the Act. In Shree Meenakshi Mills Ltd., Madurai v. 
Sri A. V. Viswanatha Sastri and another^, a point was raised before this Court as 
to whether it was open to the Income-tax Department to invoke section 5 (1) of the 
Investigation Commission Act after section 34 (l-A) of the Act was enacted, and this 
Court held that it was not, because on comparing the two relevant provisions, section 
5 (1), according to the decision of this Court, contravened Article -14 of the Consti- 
tution. That is how, section 5 (1) became a dead letter and the Investigation Com- 
mission, in consequence, ceased to function. The cases which had been referred to 
that Commission and which had not been completed had, therefore, to be taken up 
under section 34 ( l-A) of the Act. Thus, it would be noticed that the present contro- 
versy has had a somewhat chequered career. The first challenge was to section 5 (4) 
of the Investigation Commission Act ; when the challenge succeeded and the said 
section \vas struck down in the case of Suraj Mall Mohta\ the Legislature intervened 
and section 34 (l-A) was added in the Act. Nevertheless, the cases pending before the 
Investigation Commission were sought to be continued before the said Commission 
under section 5(1) and this section was struck down inthecase of57/ree 
Mills Ltd.^ ; and, now tha^proceedings against the same class of assessees are sought , 
to be continued under section 34 (l-A), it is urged that section 34 (l-A) of the Act 
itself is invalid. It is in the light of this background that the controversy between 
the parties in the present proceedings has to be judged. 

Reverting then to the question of constructioni the narrow point which needs 
to be examined is, what is the effect of the omission to include in section 34 (l-A) 
the clause “ as if the notice were a notice issued, under, that sub-section ” which is 
to be found in section .34 (1) ? In dealing with this question, we think it would not 
be unreasonable to bear in mind that when the Legislature enacted section 34 (l-A), 
it must have desired to remove the infirmities which had . rendered section 5 (4) of 
the , Investigation Commission Act invalid. In . other words, the Legislature must 
have presumably wanted to afford to the assessees in respect of whom section 34 (l-A) 
was intended to be invoked, the same remedies that were available to the assessees 
covered by section 34 (1). Though the iihportahce or significance of this considera- 

448 6^1 = ,(1955) ,1 S.C.R. 2. (1955) S.C.J. 62 : (1955) 1 M.L.J. (S.G. 
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tioH cannot be unduly emphasised, it cannot be said that this consideration is 
altogether irrelevant. 

We have already read the relevant portion of section 34 (i-A) and we have seen 
that it requires that a notice containing all or any of the requirements which may be 
included in the notice under section 22, sub-section (2) has to be issued. In other 
words, the notice which is required to be issued is, in terms, in a sense referable to 
section 22 (2), because the Legislature has provided that it must contain all or any of 
the requirements which would be included in such a notice. Then, section 34 (1-A) 
provides that after issuing the notice on the assessee in the manner prescribed by it, 
the Income-tax Officer may proceed to assess or re-assess the income, profits or gains 
•ofthe assessee for the relevant years. In the context, it woffid, we think, be reasona- 
ble to bold that the assessment or re-assessment which has to follow the issue of the 
notice, must be assessment, or re-assessment in accordance with the relevant provision 
of the Act, and this is made very clear by the clause that follows, because the said 
clause begins with the word “ thereupon ” which indicates that when the process 
-of assessment or re-assessment commences, the clause beginning with the word “there- 
oipon ” comes into operation and this clause requires that the provision of the Act 
•shall, so far as may be, apply accordingly. The word “ accordingly ” like the word 
■“ thereupon ” seems to emphasise the applicability of the relevant provisions of the 
Act to the proceedings taken under section 34 (1-A) ; otherwise, there is no parti- 
cular reason which would have justified the further provision in the section excepting 
certain provisions of the Act which are held to be inapplicable to the proceedings 
under section 34 (1-A). 

it is true that section 34 (1) uses the clause “ as if the notice were a notice issued 
under that sub-section ” and section 34 (1-A) does not ; but the two provisions 
were not inserted in the Act at the same time ; section 34 (1) in the present form was 
-enacted in 1948, whereas section 34 (1-A) was enacted in 1954. It is quite likely that 
the draftsman who drafted section 34 (I-A) took the view that the last clause in 
■question which occurred in section 34 (1) was really superfluous and that may account 
for its omission in section 34 (I-A). In our opinion, therefore, construing the rele- 
vant words in section 34 (1-A), it would be difficult to accede to the argument that 
the said omission was deliberate and significant, and its consequence is that the 
provisions of section 22 and all other provisions consequent upon the application 
of section 22 become irrelevant in dealing with'cases under section 34 (I-A). 

if section 22 is held to be inapplicable to proceedings under section 34 (1-A), the 
consequence would' be entirely irrational and fantastic. The powers conferred 
on the Income-tax Officer under section 22 (2) to take evidence would then not be 
available to him, and, indeed, all the powers prescribed and the procedure laid 
.down by section 23 would become irrelevant. Likewise, the provisions in regard to 
appeals and revisions contained in sections 30, 31, 33, 33-A and 33-B would also 
be inapplicable. As we have aheady seen, the inapplicabihty of these provisions 
is the main, foundation of the attack against the vahdity of section 34 (1-A). It is, 
however, urged that though the specific powers conferred by section 23 may not 
be available to the Income-tax Officer, he may, nevertheless, exercise similar powers, 
because the authority to assess must itself include such powers as incidental to assess- 
ment. The best judgment assessment which is authorised by section 23 (4) may, 
it is suggested, be made even in cases falling under section 34 (1-A) under the inherent 
authority of the Income-tax Officer. In our opinion, this approach is wholly niis- 
conceived. We are satisfied that it could not have been the intention of the Legislature 
when it enacted section 34 (1-A) that the procedure prescribed by the relevant provi- 
sions of the Act beginning with section 22 should not be applicable to proceedings 
taken under section 34 (1-A), and that the procedure to be followed in the said pro- 
ceedings and the powers to be exercised by the Income-tax Officers dealing with them 
should be what is vaguely described as ‘ the inherent or incidental powers ’ of such 
Officers. Therefore, we have no hesitation in holding that the challenge made to 
the validity of section 34 (1-A) oh the ground that the reinedy by way of appeals or 
revisions which is available to the'assessees against whom proceedings are taken 
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under section 34 (1) is not available to the assessees who are covered by -section 34 
(1-A), cannot be sustained. ' . '■ 

The other contention raised against the validity, of section 34 (l-A) is based on 
the fact that at the relevant time, section 34 (1) {a) dealt with cases', .similar to those 
falling under section 34 (1-A), and yet, whereas in the former, category of cases 
a period of limitation was prescribed as 8 years there is no such limitation in regard 
to the latter, and that, it is urged, means unconstitutional discrimination.? We are , 
not impressed by this argument. It is true that in a broad sense both section 34 (1) (a) 
and section 34 (1-A) deal with cases of income which has escaped assessment, and 
in that sense, the assessees against whom steps are taken in respect of their income 
which has escaped assessment can be said to form a similar class ; but the similarity 
between the two categories disappears when we remember .that section 34 (1-A) 
is intended to deal with assessees whose income has escaped assessment during a 
specified period between September 1, 1939 and March 31, 1946. It is well known 
that that is the period in which as a result of the War, huge profits were made in 
business and industry. 

The second point which is very important is that in regard to the cases falling 
under section 34 (1-A), action can be taken only where the income which has escaped 
assessment is likely to amount to Rs. 1 lakh or more. . In other words,, it is oidy 
in regard to cases where the escaped income is of a high magnitude that the restric- 
tion of the period of limitation has been removed. It is difficult to accept the argu- 
ment that the Legislature was not justified in treating this smaller class of assessees 
differently on the ground that the profits made by this class were higher and the in- 
come which had escaped assessment was correspondingly of a much larger magni- 
tude. The object of the Legislature being to catch income which had escaped 
assessment, it would be legitimate for the Legislature to deal with the class of assessees 
in whose cases the income which had escaped assessment’ was much larger, because 
that would be a basis for rational classification which has an intelligible connection 
with the object intended to be achieved by the statute. 

It was suggested that as a result of the provisions contained in section 34 (I) (a) 
and section 34 (1-A) one year would overlap ; and that may be true. . But the 
argument of overlapping has no significance because it makes no difference whether 
action is taken under section 34 (1), or section 34 (1-A) in respect of that year. , Once 
the notice is served under section 34 (1) or section 34 (1-A), the rest of the procedure 
is just the same and all the remedies available to the assessees are also just the same. 
Therefore, we see no substance in the argument that the absence of the restriction 
as to period of limitation under section 34 (1-A) introduces any infirmity in the said 
provision. 

In the result, we must hold that section 34 (1-A) is valid and has not contra- 
vened Article 14 of the Constitution. That is the effect of the majority view taken 
by the Allahabad High Court in Jai Kislian Srivastava v. Income-tax Officer, Kanpur 
andaiiother\ . • , 

There is one minor additional point which has been argued before us by Mr. 
Setalvad in Civil Appeal No. 589 of 1963, and that point is based upon the require- 
ment prescribed by the Proviso to section 34 (1-A) that the Income-tax Officer 
^all not issue a notice uidess he has recordedi his reasons for doing so, and the 
Central Board of Revenue is satisfied on such reasons recorded that it is a fit case 
lu^ issue of such notice. The argument is that the requirement prescribed , by 
the Proviso constitutes a condition precedent for the exercise , of the authority con- 
ferred on the Income-tax Officer by section 34 (1-A) and since that requirement 
is not shown to have been satisfied in.his case, the appellant in C.A. No. 589 of 1963 . 
must succeed even if section 34 (1-A) is held to be valid. We are not impressed by 
tms argument. "What was urged before the High Court by the appellant was not 
mat no reasons had been recorded by the Income-tax Officer as required by the 
t^roviso ; the a rgument was that the appellant had not been given a copy of the said 

1. I.L.R. (1959) 2 AU. 451 ; 40 I.T.R. 222, •„ 



ill] , • STATE OF MAHARASHTRA V.., J. C. ARORA (WancIlOO, J.). ^l.S 

reasons, and.it appears to have been urged that the appellant was entitled to have 
such a copy. , This latter part of the case has not been pressed before us by Mr. 
Setalvad, and rightly. Now, when we look at the pleadings, of the parties, it is. 
clear that it was assumed by the appellant that reasons had been recorded and, in 
fact, it was positively affinned by the respondent that they had been so recorded ; 
the controversy being, if the reasons are recorded, is the assessee entitled to have- 
a copy of those reasons ,? Therefore, we do not see how Mr. Setalvad can suggest 
that no reasons had in fact been recorded, and so, the condition precedent prescribed 
by the Proviso had not been complied, with. 

The result is, all the Civil Appeals and Writ Petitions in this group fail and are 
dismissed. There would be no order as to costs. 

V.S. — . Appeals and petitions dismissedi 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — ^P. B. Gajendragadkar and K. N. Wanchoo, JJ. 

The State of Maharashtra', . ■ ' .. Appellant'^ 

V. 

Jagatsing Charansing Aiora and another . . Respondents. 

Penal Code {XLV of 1860), section 161 — Gist of offence — Charge and evidence when should indicate the 
other public servant with whom the service would be rendered — Section 21 — "Public servant” — Scope — Road 
Transport Act {LXIV of 1950), section 43 — Protection to public servants — Limits. 

Where a person is a public servant in the very office \vhere the appointment is to be made and 
takes money in order to get the appointment inade there is no further question of the charge or evidence 
indicating who ^vas the other pubUc servant with whom tlie service would be rendered. It was enough 
if it was sho\m that money was paid to a public servant in a particular department by which an order 
would be made and if it ^vas taken for doing any official act in that department. Slate of Aimere v. 
Shivjilal, (1959) S.C.J. 911 ; (1959) M.L.J. (Crl.) 589 : (1959) Supp. 2 S.C.R. 739, distmguished. 

When the accused a public secant in the office of the State Transport Corporation took money 
from a person seeking empIo>'ment in the Corporation, he could not be said to be acting or purporting 
to act in pursuance of any of the provisions of the Road Transport Corporation Act or of any other 
law (section 43 of the Act) in order that he may be a public servant within the meaning of section 21 of 
the Penal Code as it stood before its ameninent by Act II of 1958. 

[The addition of clause (12) to section 21 of the Penal Code by Act (II of 1958) makes such a 
person a public servant.] 

Appeal by Special Leave from the Judgment and Order dated 17th May^ 
i960, of the Bombay High Court in Criminal Appeal No. 2 of 1959. 

H. R. Khanna and R. H. Dhebar, Advocates, for Appellant. 

■ T. V. R. Tatacliari, Advocate {amicus curiae), for Respondent No. 1. 

The Judgment of the Court was delivered by 

Wanchoo, J . — ^This is an appeal by Special Leave against the judgment of the 
Bombay High Court by which the two respondents -were acquitted. The prosecution 
case briefly was that one Dongarsing, a discharged truck driver from the army, 
was in need of employment. Towarch! the end of October, 1955 he made an appli- 
cation to the District Soldiers’ Board, Dhulia, praying for help in securing employ- 
ment. This application was forwarded to the Divisional Controller of the State 
Transport Corporation at Dhulia and Dongarsing was asked by the Corporation 
to make a formal application on a printed form to be obtained on payment of As.-2-. 
Accordingly Dongarsing applied for a printed form sometime in November, 1055 
-which he received bn iptli November, 1955 ’ Thereafter Dongarsing met Sheik 
Ahmed (respondent No. 2) who was in service in the said department at Jamner 
and asked him for help. Sheikh Ahmed told Dongarsing that Jagatsing (respon- 
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dentNo. i) who was an officer in the State Transport Corporation at Dhulia would , ; 
be able to secure a job for Dongarsing provided he was paid money. Consequently^ 
Dongarsing went to Dhulia along with Sheihh Ahmed and met Jagatsing and it 
was settled that Dongarsing would pay Rs. 50 as bribe to Jagatsing for securing the 
.job of a driver. Rs. 25 were immediately paid on that very day, namely 25th 
November, 1955 and the remaining amount Rs. 25 was paid a fortnight later about 
.gth December, 1955. Dongarsing was informed sometime at the end of January 
dr beginning of February, 1956 that his application for the post of driver had been 
rejected. He then went to Jagatsing again and asked him to return the sum of , 
Rs. 50 already paid or secure the job for him. Jagatsing replied that.he could not 
return the money as it had already been paid to other persons but said that if he 
paid another Rs. 50 Jagatsing might be able to procure the job for him. So ano- 
ther printed fonn of application was pi-ocured by Jagatsing and Dongarsing filled 
it up and gave it to Jagatsing. By this time however Dongarsing had become 
suspicious of the bona fides of Jagatsing and he therefore approaclicd the anti-corrup- 
tion department. So a trap was laid for catching Jagatsing and Rs, 36 in currency 
notes were given to Dongarsing for passing on to Jagatsing after applying anthra- 
cene porvder to them. Eventually on aoth February, 1956, this amount of Rs, 30 
was passed on by Dongarsing to Jagatsing at about 3 P.M. After the money rvas 
paid the police caught Jagatsing who had the money in his hands but threw it down 
on being challenged. It was however found that particles of anthracene powder 
were on the diumb and two fingers of Jagatsing and also on the seam of the right 
pocket of the pant of his trousers. The currency notes were then picked up and the 
ncc«sary panchnama was prepared and after further investigation Jagatsing and 
Sheikh Ahmed were prosecuted. 


Jagatsing denied his guilt and said that he had nothing to do with the appoint- 
ment of drivers and conductors and was never in a position to do anything for 
Dongarsing. Sheikh Ahmed also denied his guilt and said that all that he did was 
to help Dongarsing in filling up the printed form but that he liever told Dongar- 
sing that he had to pay a bribe to Jagatsing in order to get the job, 

. The trial Court found on the facts tliat the prosecution had proved its case 
beyond reasonable doubt and diat Jagatsing had accepted the currency notes which 
Dongarsing gave him on 20th February, as illegal gratification as a motive for secur- 
ing the job for Dongarsing. As to Sheikli Ahmed the U-ial Court held that it would 
not be safe to accept the testimony of Dongarsing as to tlie payment of the two sums 
o money ofRs. 25 in November, and December, 1955 as he was an accom- 
' j payment of Rs . 30 on aoth February, the trial Court held that Sheikh 

Ahmed was not present at that time, and could not be held to be guilty of abet- 
nient ot that crime, particularly as tlie letter Exhibit 29 oh which the charge of 
f based was never handed over by Dongarsing. to Jagatsing. , Ths 

ria ourt iurmer held as to Jagatsing that he was not a public' servant within 
le meaning of section 43 of the Road Transport Corporations Act, No. LXIV 
n (hereinafter referred to as the Transport Act) . It therefore ' acq^uitted 

both the respondents. ' . ^ 


ThP f°}^owed by an appeal by the State to the High- Court of Bombay, 

meht of P c o accepted, the finding of the trial Court as to the pay- 

tiom of bribe to Jagat^ng. The High Court then addressed itself to qucs- 

t ons ot law-raised before, It. These questions. were : (i) whether Tasatsing was a 

meaning of section 21 of the iMian Penal Code read with 
the Indtan Peo-il whetlier the ingredients of section 161 of 

The Hish Goiirt fPri° Jagatsing had been . charged had been' proved, 

'•question o”?i ‘ question in the view it took of the second 

the Hieli GourMipM JL of this Court in The State of, Ajmer v. ShivjUd 

g , ourt held that as there was no.averment as to the public servaht.wffio was 


(1959) S.C.J. 911 (1959) M.L.J. (GrI.) 589 : (1959) Supp. 


2 S.'C.R. 739. 



m STATE OF MAHARASHTRA V. J. C. ARORA (Wanchoo, J.). 21-7 

to be approached either in the complaint or, in the evidence, it had no option but to 
•confinn the acquittal ordered by the Special Judge in view of ShivjilaVs case^. As 
the High Court acquitted Jagatsing, it held that there could be no case of abetment 
•against Sheikh .Ahmed. The State of Maharashtra has come to this Court by 
iSpecial Leave against the view taken by tlie High Court acquitting the t^vo respon- 
dents. 

W e shall first deal with the view taken by the High Court on die second question. 
We must say with respect tliat the High Court has read more in the decision in 
■ShivjilaVs case^ than what was decided therein. In that case the bribe was said to 
have been giveh to Shivjilal who was a teacher in a Railway School atPhulera. The 
pui'pose for which the bribe was said to have been given was to secure a job for 
Premsingh who had given the bribe, in the Railway Running Shed at Abu Road. 
‘On these facts it is obvious that Shivjilal would have nothing to do with the securing 
, ’of a job at the Railway Running Shed at Abu Road, for he was in no way connected 
with tliat'shed and could only, approach some officer at Abu Road for procuring the 
•ob. In these circumstances Shivjilal could only secure the job for Premsingh by 
rendering or attempting to render seiwice to Premsingh with some public servant at 
Abu Road who would be in a position to secure the job there. That case therefore 
■clearly fell under that part of section i6i (omitting the unnecessary'^ words) which 
reads as follows : — 

“ Whoever being a public servant accepts from any person for himself or for any other person, 
any gratification whatever, other than legal remuneration, as a motive or reward for rendering or 
attempting to render any service or disservice to any person with any public sen'ant.” 

It was in that connection that this Court emphasised in ShivjilaVs case'^ that where 
the charge is under this part of section i6i, the charge should specify the other public 
'Servant who was to be approached for rendering service or disservice. At the 
•-same time this Court did not lay down in ShivjilaVs case^, tlrat if the other public 
•servant is not specified in the charge, the trial would be bad. Where the public 
servant is not specifie4 in the chai-ge that would only mean that there is defect in the 
charge and such a defect would be curable under section 537 of the Code of Criminal 
Procedure unless such error or omission or irregularity or misdirection has in fact 
occasioned a failure of justice. This Court then went on to point out in ShivjilaVs 
■case'^ that besides the omission to indicate the other public servant in the charge there 
was nothing in the complaint, in the charge-sheet submitted by the police and in the 
•evidence to show who was the other public servant with whom service or disservice 
would be rendered by Shivjilal. It was in these circumstances tlrat this Court held 
that one of the main ingredients of that part of section 161 rvhich applied to that case 
had not been proved. 

The facts in the present case however are different. It is notin dispute that 
.Jagatsing was in employ in the very office which would make the appointment of 
the driver for which job Dongarsing had applied. It is also in evidence that Don- 
garsing had approached Jagatsing directly, may be in the company of Sheikli Ahmed, 
and Jagatsing had promised to secure a job iir his own office for Dongarsing, if he 
was paid a certain amount. In such a case we are of opinion that another part of 
section 161 would , apply .which (again omitting the unnecessary rvords) reads as 
follows : — 

“ Whoever, being a public servant, accepts or obtains, or agrees to accept or attempts to obtain 
'from any person for himself or for any other person, any gratification whatever, other than legal 
remuneration, as a motive or reward for doing or forbearing to do any official act or for showing or 
■.forbearing to show, in the exercise of his official functions, favour or disfavour to any person.” 

It is this part of section 161 which would in our opinion apply to the facts of the 
present case for Jagateing was in that office and took the money for doing an official 
act, i.e. an appointment of a driver by his office. It is true that Jagatsing in his 
statement said tliat he had no concern with appointment of drivers and conductors 
and was not in a position to do anytliihg for Dongarsing in the matter of securing 
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employment for him. He was however a senior assistant in the traffic section in 
the corporation at Dhulia; thus even if he was not directly in a position to make the 
appointment himself that would not in our opinion make any difference to -his guilt 
if he took the money in order to get an official act done Dongarsing’s appoint- 
ment in that , office. The relevant part of section i6i which applies not only refers 
to receiving of gratification by the man for himself but also for any other person so 
long as he is in a position by virtue of his being a public servant to do or forbear to 
do aiiy official act'or to show or forbear to show in the exercise of his official func- 
tions favourer disfavour to any person. Where therefore a person is a public 
servant in the very office where the appointment is to be made and takes money 
in oi'der to get the appointment made there is no further question of the. charge or 
evidence indicating who was the other public servant with whom' the semce 
would be rendered. The part of section i6i which was considered in Shivjilal’s, 
case'^, was an entirely distinct part where it would be necessary to show who was the 
other public servant who would be approached. But on the facts of the present • 
case it is not necessary to show whether there was any other public seiVant who was 
to be approached where the public servant taking the money is himself in the 
very office by which the appointment would be made. In such a case the person 
would be taking money for himself or for any other person in his office in order to 
do any official act or get it done. The High Court therefore was not right in 
applying tlie ratio in ShivjilaVs case’’- to the facts of this case, for it was not neces- 
sary on the facts of this case to indicate who was the other public servant with 
whom service would be rendered. It was enough if it was shown that money was 
paid to a public servant in a particular department by which an order would be 
made and if it was taken for doing any official act in that department. ' The reason 
therefore that has been given by the High Court in acquitting Jagatsing and in 
consequence Sheikh Ahmed cannot be upheld. 

That brings us to the first question which was posed before the High -Court • 
and which the High Court did not decide, namely, whether Jagatsing was a public 
servant within the meaning of section 21 of the Indian Penal'Gode read with section 
43 of the Transport Act. This question was decided by tire trial Court in favour of 
Jagatsing and we think fit to decide this question ourselves even though we have not 
had the advantage of the High Courts view in the matter, for we do not think 
that we should remand the case after this lapse of time for this purpose to the High 
Court. It is not in dispute that J agatsing would not be a public servant under sec- 
tion 21 as it stood before the amendment by Act II of 1958 by which the twelfdi' 
clause was added to the section in these terms ; — , , . . 

_ “ Every officer in tire service or pay of a local authority or of a Corporation engaged in any trade 
or industry which is established by a Central, Provincial or State Act or of a Governrnent company 
as defined in section 617 of the Companies Act, 1956.” , 

This clause was not there when the present offence was committed in 1956 and we 
have therefore to see whether section 43 of the Transport Act makes Jagatsing. a 
public servant for purposes of section 21 of the Indian Penal Code. Section 43 is 
in these terms : — , . , 

“ All members of a Corporation, and all officers and servants of a Corporation, whether appoint^ 
by the State Government or the Corporation, shall be deemed when acting or purporting to act in 
pursuance of the provisions of this Act or of any other law, to be public servants within the meaning 
of section 21 of the Indian Penal Code,” ■ . ’ 

Now if the words “ when acting or purporting to act in pursuance of any of the pro-, 
visions of this Act or of any other law ” had not been there in section 43, there would 
have been no diffieulty in holding that Jagatsing was a public servant under section ,2 1 
of the Indian Penal Code. The difficulty is created by these words and the argu* 
ment on behalf of the respondents , is that the effect of these , words in section 43 is 
that all officers and servants of a corporation are public servants only when they are 
acting or purporting to act in pursuance of any of the provisions of the Transport 
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Act or of any otirer law, and that taking of bribe is not acting’or purporting to act 
in pursuance of any of the provisions of the Act or of any other Jaw. , ( 

The question whether sanction of the Government was required under .section 
197, of the Code of Criminal Procedure: where any public servant is accused of an 
■offence alleged , to have been committed by him while acting- or. purporting to 
.act in the discharge of his official duty came up for consideration by the Privy Council 
in cases under sections i6i- and 409-6f the Indian Penal Code agaiiMt public servants. 
In Gill V. The Ting, ^ the Privy Council held tliat prosecution for taking a bribe under 
section 161 of the Indian Penal Code 'did not require sanction under section , 197 
'because taking of a bribe .was not acting or purporting to act in the discharge of his 
•official duty of a public servant. . , ■ ■ 

Again in Hori Ram Singh v. The Croton^, the Federal Court held tliat sanction 
■was required for prosecution of a public servant for an offence under section 477-A 
as -his official capacity is involved in the very act complained of as amounting to a 
•crime ; but that no sanction was required for a charge under section 409, because 
the official capacity is material only in connection with the entrustment and does not 
necessarily enter into the later act of misappropriation br conversion which is tlie 
act complained of. This view of the Federal Court was approved' by the Privy 
Gouncil in GiWs case^. 

We may also refer to two cases of this Court in this connection, namely, Shree~ 
kantiah Ramayya.Munipalli v. The State of Bombay^ and Amrik Singh v. State of Pepsti^. 
In the. first case it was pointed out that section 197 should not be construed too 
narrowly, for if that was done it could never be applied as it is no part of an official’s 
•duty to commit an offence and never can be. But it was not the duty of an official 
which had to be examined so much as his act, because an official act could be per- 
formed in the discharge of official duty as well as in dereliction of it. In that case 
misappropriation was facilitated by a public servant allowing certain stores to pass 
•outof the Engineering Depot at Dehu and it was held thatsanction was necessary 
because misappropriation could never have been committed if the official act of 
passing out tire stores had not been done. Therefore the public servant who allowed 
the stores to pass out and thus was guilty of abetment of misappropriatiori could not 
be prosecuted withouqsanction as his act in passing out the stores which facilitated 
the misappropriation was an official act. 

The matter was examined again in the second case and the position was sum- 
med up there in these words at page 1307 ; — 

“ It is not every offqice committed by , a public servant that requires sanction for prosecution 
under section 197 (1) of the Code of Criminal Procedure ; nor even every act done by him while 
lie is actually engaged in the performance of his official duties ; but if the act complained of is directly 
•conpemed -with his official duties so that, if quetioned, it could be claimed to have been done by 
virtue of the office, then sanction would be necessary ; and that would be so, irrespective of whether 
it was, in fact, a proper discharge, of his duties, because that would really be a matter .of defence on 
the merits which would have to be' investigated at tlie trial, and could not arise at the stage of the 
.grant of sanction,, which must precede the. institution of the prosecution.” 

In that case, however, it was held that sanction was necessary for prosecution under 
section 509 of the Indian Penal Code because the accused in that case claimed that 
he had paid the amount to the person to whom it tvas due and had taken a receipt 
from him. " • • • ■ • 

' 

, Similar considerations .tyould apply when one has to decide whether an officer 
•or servant of a corporation was acting or purporting to act. in pursuance of any 
-of the provisions of the Transport- Act or. of any otlrer law, for it. is only if he. is so 
.acting that he can' be said to’be a public servant ■\yithin the meaning of.section'43. 
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Now so far as the receiving oi a bribe is concci;ned, it cannot in our opinion be brought 
within the scope of acting or purporting to act in pursuance of any of the provi- 
sions of the Transport Act or of any other law. It cannot be the case of the prose- 
cution that Jagatsing while acting or purporting to act in pursuance of any of the 
provisions of the Transport Act or of any other law would take this mont^. There- 
fore when he took this money from Dongarsing he could not be said to be acting or 
purporting to act in pursuance of any of the provisions of the Transport Act or of 
any other law. Therefore he could not be a public servant within the language of 
section 43 which requires that an officer or servant of a corporation should be acting" 
or purporting to act in pursuance of any of the provisions of the Transport Act or 
of any other law in order that'he may be a public servant within the meaning of sec- 
tion 2 1 of the Indian Penal Code. 

It is urged that in this view all members, officers and servants of a corporation 
would be free to take bribes and would never be liable to be prosecuted under scctioxL 
1 6i and that this coiild not have been the intention behind section 43. . It is certainly 
unfortunate that such a result should follow from the tvords used in section 43. 
But the words arc clear and it seems that members, oflBcci-s and servants of th.e cor- 
poration were intended by the Legislature to be public servants only .when they were 
acting or purporting to act in pursuance of the pi'ovisions of .the Transport Act or 
of any other law and not otherwise. As taking of bribe cannot under any circum- 
stances be shown to amount to acting or purporting to act in pursuance of any of the 
provisions of the Transport Act or of any other law, the person taking a bribe cannot 
be said to be a public servant within the meaning of section 21 of the Indian Penal 
Code in view of the clear words of section 43. The difficulty has however now 
been obviated by the amendment of section 21 by the addition of the twelfth clause 
therein. But as section 21 stood at the relevant time we have to take recourse tO' 
section 43 of the Transport Act and the words of tliat section make it quite clear 
that members, officers and servants of corporation can only be public servants when; 
t hey act or purport to act in pursuance of any of the provisions of the Transport Act 
or of any other law ; and taking of a bribe can never amount to acting or purporting 
to act in pursuance of any of the provisions of the Transport Act or of any other 
law.. In' these circumstances the trial Court was right in acquitting Jagatsing on. 
thc gi-ound that he was not a public servant. It follows therefrom that Sheikh. 
Ahmed must also be acquitted. 

We therefore dismiss the appeal, though for different reasons. 

K.S. Appeal dismissed^ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— P. B. Gajendragadkar, Chief Justice, K.N. Wanghoo, K. C. Das- 
Gupt.-v, J. C. Shah and N. Rajagopala Ayyangar, JJ, 

Memon Abdul Karim Haji Tayab, Central Cutlery Stores, Veraval ^Appellant*' ; 

V. ■ - 

The Deputy Custodial-General, New Delhi and others ^ ' . . Respondents. 

Administration of Evacuee Properly Act j^XXXI of 1950), section 48 (as replaced by Act XCI of 1956)— 
Applicability and scope — How far retrospective in operation. ' 

'Sub-sections (1) and (2) of section 48 (amended by Act XCI of 1956) of Administration of Evacuee 
Property Act are clearly procedural and would apply to all cases which have to be investigated in 
accordance therewith after 22nd October, 1956 (when the amendment came into force) even though- 
the claim may have arisen^ before the amended. section was inserted in the Act.. Procedural amci^- 
mehts of law apply, Jh the absence of anything to the contrary, retrospectively in the sense that they 
apply to all actions .after the date they come into force even though the actions may have begun earlier 

or the claim on which :the action niay be based may be of an anterior date. ... 
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amount due to an evacuee on a deposit which vested in the Custodian would 

the nght of the evacuee to recover the amount from the debtor and that would be incorporeal propertv 

m the foim of an actionable claim It is in respect of that claim that the Custodian can proceed under 
section 48, sub-sections (1) and (2), to recover the sum payable to him in respect of that propertv 
namely the actionable claim. The Custodian could not take action imder section 9 of the Act bv 
physically seizing the amount because the amount cannot be treated as specific propertv which is liahle 
to be seized under that section. Section 48 (1) and (2) therefore apply to the case ’ 


The question whether section 48 (3) will apply even to cases where the recovery had become- 
barred under the Limitation Act before 22nd October, 1956 was not considered as the point that 
recovery would be barred even if the amount was treated as a deposit and not a loan was raised for 
the first time only in the Supreme Court. 


Appeal by Special Leave from the Judgment and Order dated 1 6th January 
1961 of the Deputy Custodian-General, New Delhi in Appeal No. 172-A/SUR/1960! 

M. C. Seialvad, Senior Advocate {Aliqur Rehman and K. L. Hathi, Advocates 
with him), for Appellant. ’ 

C. K.^ Dapktary, Attorney-General for India {K. S. Chaiola and 
jS. R. G. K. Achar, Advocates, with him), for Respondents. 

The Judgment: of the Court was delivered by ' ' ' . . 

Wanchoo, J. — This is an appeal by Special Leave against the order of tlie 
Deputy Custodian-General, and the question involved is whether the appellant is- 
liable; to pay Rs. 85,000 to the Custodian. The matter has a long history behind 
it which it is necessary to set out in order to understand the point now in dispute in 
thb present appeal. The money in question was deposited with the appellant by his 
sister as far' back as January, 1946. The total amount deposited was Rs. 90,000, 
but the appellant’s sister took back Rs. 5,000 with the result that the balance 
of Rs. 85,000 remained deposited with the appellant. The appellant’s sister, there- 
after migrated to Pakistan sometime between June to August, 1949. Sometime 
later, the Assistant Custodian, Veraval, called upon the appellant to pay this- sum 
lying in deposit under section 4^ of the Administration of Evacuee Property Act, 
No. XXXI of 1950 (hereinafter referred to as the Act). The appellant contested 
the matter on the ground that the money had been given to him as a loan and its 
recovery was barred in January, 1949 long before his sister had migrated to Pakistan,, 
and therefore the amount could not be recovered from him. The Assistant Custo- 
dian however directed the recovery of the amount as arrears of land revenue under 
soction 48 of the Act, as it then stood. The matter was taken in appeal before the 
Custodian, Saurashtra, but the appeal failed. The appellant then weixt in revision 
to the Custodian-General, and the revision also failed. Then followed a writ peti- 
tion by the appellant before the Saurashtra High Court in 1955. The writ peti- 
tion was dismissed by a.learned Single Judge ; but on Letters Patent Appeal the 
appellant succeeded, the High Court holding that the amount was not recoverable 
under section 48 of the Act as it stood at the relevant time. This decision was 
given on gth December, 1957. In the meantime, section 48 had been tended 
on 22nd October, 1956 and we shall refer to this amendment in due course. 


After the appellant had succeeded in the High Court, another notice of demand 
was served on him by the Assistant Custodian on 22nd January, 1958, and after 
hearing the objections of the appellant, the Assistant Custodian again directed the 
amount to be recovered. The, appellant then took the matter in appeal to the 
Custodian-General. The Custodian-General allowed the appeal in August, 1958 
and remanded the proceedings for further enquiry as directed by him. The Custo- 
dian-General then held, that section 48 as amended applied to the fresh proceedings^ 
which began on the notice issued by. the Assistant Custodian in January, 1958. 
He further held that the amount vVas recoverable under the amended section 
48 provided it was due to the evacuee„on the date the property of evacuee vested 
in the Custodian. He was therefore of opinion that it would have to be detennined 
tv’hen ;tlie sister of the appellant migrated -and whether the amount was due to her 
on the date of her migration and had not. become barred by the law of limitation 
oh that date.' He was further of opinion that the question whether the fransaction, 
amounted to a loan or a deposit had to be determined as there were dinerent per iods 
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of limitation for these two types of transactions. He therefore f eirianded the matter 
for, disposal after finding the facts in accordance with the directions given , by him. 
After the reniand further evidence was taken and it was held that the amount in 
•question was payable by the appellant as it was a deposit and was still recoverable 
when the property vested, in the Custodian. . Thereupon , the. appellant , again 
went in appeal to the Custodian-General and that, appeal was dismissed on 6th 
Pebruary, 1961. .Then the appellant applied to, this Court for Special Leave which 
was granted; and- that is how- the matter has come up -before us. 

Two questions have been urged before us on behalf of the appellant. The 
first is whether the amended section 48 can be applied to the present case. The 
second is whether the claim of the Custodian is barred' even on the basis of the 
-ti’ansaction between the appellant and his sister being a deposit and not a loan. 

The amended section 48 came into the Act by Act No, XCI of 1956 from 
'22nd Octoberj 1956 and runs as follows': — 

“ 48, Recovery of certain sums as arrears of landrevenuel — (1) -Any sum payable to the Government 
•or to the Custodian in respect of any evacuee property, under, any agreement, express or implied lease 
■or other document or othenvise howsoever, may be recovered in the same manner as an arrear of 
■land revenue. 

(2) If any question arises whcdier the sum is payable to the Government or to the Custodian 
-within the meaning of sub-section (1), the Custodian shall, after making such inquiry as he may deem 
fit, and giving to the person by whom the sum is alleged to be payable an opportunity of being heard, 
•decide the question ; and tlie decision of the Cust^ian shall, subject to any appeal or revision under 
this Act, be final and shall not be called in question by any Court or other Authority. 

3) For the purposes of this section, a sum shall be ^ deemed to be payable to the Custodian 
notw ustanding that its recovery is barred by tlie Indian Limitation Act, ' 1908 (IX of 1908), or any 
•other law for the time being in force relating to limitation ofactioh.” 

It will be seen that this is mainly a procedural section replacing the earlier section 
48 and lays'^down diat sums payable to, the Government or to, the Custodian can 
be recovered , .tliereunder as arrears of land revenue. The section also pro'vides 
that where there is any dispute as to whether any sum is payable or not to the Custo- 
dian or to the Government, the Custodian has to jnake an enquix-y into the matter 
and give the person raising the dispute an opportimity of . being heard, and there- 
after decide the question. Further, the section makes the decision of, the Custodian 
final subject to any appeal or revision under the Act and not. open to question 
by any Court or any other authority.. Lastly, the section provides that the sum 
shall be deemed to be payable to the Custodian ixotwitlxstanding. that its recovery 
is baiTed by the Indian Limitation Act or any other law for the .time being in force 
relating to limitation of action. Sub-sections (i) and (2) are clearly procedural 
and would apply to all cases which have -to be investigated in accox'dance therexvith 
after 22nd Octolxer, 1956, even though the claim may have arisen before the amend- 
ed section ,was inserted in the Act. It is weU settled -tlxat procedural amendments 
to a law apply, in the, absence of anydxing to the. contr;ary, retrospectively in the 
sense that they apply to all actions after the date they come into fox-ce even though 
the actions may have begun eai'lier or the claim on which the action may be based 
may be of an anterior date. Therefore, when the -Assistant Custodian issued notice 
to the appellant Qn-^2nd January, -1958 claiming the amount from him; the 
recovery could be dealt witlx under sub-sectioiis (i)and (2) of the amended section 48, 
as tliey are merely procedural provisions. But it is mged on behalf of the tappellant 
that sub-section (i) in terms does not apply to the present case, andif so, sub-section 
(2) would' also, not apply.' The arguinent-'is that under -sub-scctioxr (i) it. is only 
any sum payable to the' Government 'or to ^ the Custodian in respect of nsr/ evacuee 
property which can: be recovered as arrears- of land revenue. Thereforcj the argu-:' 
ment runs, . evacuee property itself cannot- be recovered under sub-section (i), for 
that kub-section only provides for recovery df any .sxxm payable in respect of any 
evacuee property, - Ixx' this coiincction preference has been made to section 9 bf 
the -Act, 'vrhich lays doxvn that if any person in possession of any evacuee property 
refuses for’ fails on 'demand to siu'render possession ■ thereof to the Custodian, the 
Cxxstodian may use or cause to- be-used.-such'-force-as may, be necessary; for/ .taking 
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possession of such property and rhay, for tlris purpose, after giving reasonable warn- 
ing and facility to any woman not appearing in public to withdraw, remove or break 
open any lock, bolt or any door or do any other act necessary for the said purpose. 
The argument is that the Custodian can only take action for recovery of e\'acuee 
property under this section. We are of opinion that the argument is misconceived. 
Section 9 deals with the recovery of inunovable property or specific movable pro- 
perty which can be physically , seized ; it does not deal with incorporeal evacuee 
property which may vest in the Custodian and which, for example, may be of the 
nature of an actionable claim. So , far as actionable claims are concerned, they 
are dealt with by section 48 as amended read with section 10 (2) (i). It is also a 
misconception to thiiik that the amount of Rs. 85,000 which is involved in this case 
is actually evacuee property. It is true that under section 48 as amended, the 
Custodian caii take action for recovery of such sums as may be due in respect of any 
evacuee property, and if the sum of Rs. 85,000 which •was deposited 'witli the appellant 
is actually evacuee property, the Custodian may not be able to take actiori under 
section 48 (i) and (2) in respect of the same. But the property which vested in the 
■Custodian was not the actual money in specie lying with the appellant who must be 
treated as a banker with respect to the property with him ; on the other hand the 
property which vested in the Custodian would be the right of the appellant’s sister 
to recover the amount from the appellant and that would be incorporeal property 
in tire form of an actionable claim. It is in respect of that actionable claim that the 
Custodian can proceed under section 48, sub-sections (1) and (2), to recover the 
sum payable to him in respect of that property, namely, the actionable claim. The 
■contention of the appellant that section 48 (i) will not apply to the recovery of this 
sum of money must therefore fail and tire Custodian would have the right to recover 
this sum of money as it is payable in respect of the evacuee property of the appellant’s 
sister, namely, the right which she had to recover the sum from the appeUant, and 
it is this right which vested in the Custodian. The Custodian could not take action 
under section 9 by physically seizing tire amoimt because the amormt cannot be 
treated as specific property which is liable to be seized under tlrat section. If the 
appellant’s sister had the right to recover this amount from the appellant that 
right would be incorporeal property which would vest in the Custodian and in 
respect of which action could be taken under section 48 as amended and not under 
section 9 of the Act. The contention of the appellant that section 48 (1) and (2) 
■do not apply to this case must therefore fail. 

The next. contention is that in any case treating the amount as a deposit the 
right to recover it had become barred and therefore the Custodian could not recover 
it under this section and that sub-section (3) of section 48 would not apply as it 
.affects vested rights and is not procedural in nature and therefore could not be 
applied retrospectivdy. Some dates would be relevant in this connection. On 
the findings of the authorities concerned, it appears that the deposit was made 
sometime in January, 1946. The appellant’s sister migrated sometime between Jime 
to August, 1949. According to the law in force in that area, at the relevant time 
on the date of migration of the appellant’s sister, she became an evacuee and her 
property would vest in the Custodian on such date. So her right to recover this 
amount from the appellant would vest in the Custodian sometime beUveen June 
to August, 1949, if it was still alive under the law of limitation that in such cases 
■only the remedy is barred tlrough the right remains. Further as this was a deposit, 
limitation would run at the earliest from the date of demand and there is no evi- 
.dence that any demand was made by the appellant’s sister for the.retmrn of the money 
before she migrated to Pakistan. Therefore, the period of limitation had not even 
■beguji to run on the date the appellant’s sister migrated to Pakistan, assuming Article 
^0 of the Limitation Act IX of 1908 applied. Consequently the right of the 
appellant’s sister to recover the amount vested in the Custodian and was not barred 
"by limitation at the time when she became an evacuee. The. demand was made 
ibr tire first time on loth January,- 1952^ by the Assistant Custodian and time would 
xun from that date, at die earliest., 

s C J— 29 



224 


. THE SUPREME COURT JOURNAL. . , - = ' [1964 , 


Then it is urged that even if the actionable daimvested in the Custodian, the 
demand in this case was made for the first time on loth January, 1952, and there- 
fore under Article 60 of the Limitation Act, the right to recover the amount would 
be barred in January, 1955, and consequently no proceeding could be taken under ^ 
section 48 to recover the same after January, 1955. It is further urged that the 
amended Act came into force on 22hd October, 1956, and sub-section (3) would 
only apply to such cases where the limitation had not expired before that date. 
We do not think it necessary for purposes of the present appeal to decide the effect 
of sub-section (3) of section 48, for the appellant never contested before the autho- 
rities concerned that recovery could not be made under section 48 even if the amount 
was treated as a deposit. What the appellant had contended before the- authorities 
concerned was that recovery would be barred as the amount was given to him as a 
loan. The appellant therefore cannot now for the first time, in' this Court take 
the plea that recovery could not be made under section 48 and subrsection (3) 
tlicreof would not apply even if the amount is treated as a deposit. This conten- 
tion thus raised in this Court for the first time raises a question as to the effect 
of sub-scction (3) of section 48. Besides the effect of section 48 (3), it is contended 
for the respondent that if this question had been raised before the proper authorities 
evidence might have been led to show that the recovery was not barred even for 
the case proceeded in the assumption that under Article 60 of the Limitation 
Act applied and proper defences could have been raised as for example the condi- 
tions on which the deposit was made, i.c., cither in demand or otherwise and acknow- 
ledgments of liability made by the appellant. Such defence would have raised, 
questions of fact which have never been investigated. Therefore it is urged that 
the appellant should not be allowed to raise the point that the recovery would be- 
barred even if the amount was treated as a deposit' and should be confined to his 
case that this was a loan and irot a deposit, for he never pleaded at any time before, 
the authorities concerned that even if it was a deposit the recovery would be barred 
by time. We are of opinion that there is force in this contention on behalf of the 
respondents and we are not prepared to allow the appellant to raise the question 
whether the recovery would be barred even if the amount is treated as a deposit. 
In this view of the matter, it would not be necessary to consider the exact effect of 
section 48 (3) and to decide \vhether it will apply even to cases where. the recovery 
had become barred under the Limitation Act before 22nd Octoberj 1956. We 
therefore do not allow the appellant to raise the point that the recovery would be- 
barred even if the amount was a deposit. 

The appeal therefore fails and is hereby dismissed with costs. 


K.S. 


Appeal dismissedi. 




THE SUPREME COURT OF INDIA. 

, (Civil Appellate Jurisdiction.) 

Present : — M. Hidayatullah and Raghubar Dayal, JJ 
M. Karim alias Tamanna Saheb 

V. 


Appellant* 


Mst. Bibi Sakina . . Respondent 

■ Civil Procedme Code (U 0 / 1908) section m— Scope md eject— Benamidar purchaser— Transferee from- 
real owner barred fmn ciavning property from certified purchaser, * j j . 

The purchaser from the real o\vner cannot sustain a claim for declaration of title and possession 
based on the benamt nature of the pur^ase m Court sale in the name.of another person Section 66 of 
the Civil Procedure Code bars it. That section provides that no suit shall be maintained aMinst 
any person claiming title under yiurchase certified by the Court on the ground that the purchase- 
was made on behalf of the plaintiff or on behalf of some one through whom the plaintiff claims Tlie 
protection is available not only agamst the real purchaser but also against anyone claiminir tiiroueli 
him. Section 66J2) (providing for suits by tWrd persons) refer to claims of Sor; aTloUo the: 
claims of transferees from the real owner which arc dealt with in section 66 fll 

' ^ ^ ~ ^ ^ ^ ^ )■ 

- 14 th February, 1964. 


* C.A. No. 647 of 1962. 
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If the real owner had been in umtiterrup ted adverse possession and if the • possession ripens into 
title and he is disposs^ed, he can sue to obtain possession, for, he does not then rely on the benami 
nature of the transaction. But such claim must be clearly made in the pleading^ arid proved. 

, Appeal by Special Leave from the Judgment and Decree dated 3rd December, 
^ 959 ; of tbo Patna High Court in Appeal from ■ Appellate Decree No. 642 of 1957. 

S. P. Varmd, Advocate, for Appellant. . 

S. P. Sinha, Senior Advocate {Shahzadi Mohhiddin and Shaukdt Hussain, Advo- 
cates, -with him), for Respondent. • 

. The Judgment of the Court yvtw deliyered by ' ; • . 

Hidayalullah, J.— This is an appeal by Special Leave against the judgment of 
the High Court of Patna reversing the concurrent judgments of the two Courts 
below, and ordering the disihissal of the suit of the appellant. ^ The appellant is 
Syed M. Karim; son of one Syed Aulad Ali and the respondent Mst, Bibi Sakiria 
(defendant No. ii) is transferee of the properties in dispute from' Hakir Alam. 
(defendant No. q), son-in-law of Syr d Aulad AH. The appellant, in his turn, is a 
transferee of the same properties from his father Syed Aulad Ali. 

The suit was brought for declaration of title and confirmation of possession 
or in the alternative for delivery thereof against several defendants in respect of 
this and other properties. We are not concerned in this appeal with the other 
defendants or. the other properties. This part of appellant’s suit was based on the- 
allegation that Syed Aulad Ali had pui chased the suit properties on 28'ih May, 1914, 
at a Court sale, benami in the name of his son-in-law Hakir Alam. The reason for 
the benami purchase was that under the rules of the Darbhanga Raj where Syed 
Aulad Ali was employed, persons serving in certain capacities were prohibited from, 
purchasing at Court sales. The sale certificate was issued in the name of Hakir- 
Alam who was then living with Syed Aulad Ali. On 6th January, 1950, Syed 
Aulad Ali sold the property to his son the present appellant and Hakir Alam sold 
the property in his turn to Bibi Sakina and the present suit was filed for the above 
reliefs. 

In this appeal, it has been stressed by the appellant that the findings clearly- 
establish the benami nature of the transaction of 1914. This is, perhaps, true but 
the appellant cannot avail himself of it. The appellant’s claim based upon the 
benami nature of the transaction cannot stand because section 66 of the Code of 
Civil Procedure bars it. That section provides that no suit shall be maintained 
against any person claiming title under a purchase certified by the Court on the 
ground that the purchase was made on behalf of the plaintiff or on behalf of 
someone through whom the plaintiff claims. Formerly, the opening words 
•were, no suit shall be maintained against a certified purchaser, and the change 
was made to protect not .only the certified purchaser but any person claiming title 
under a purchase certified by the. Court. The protection is thus available not only 
against the real purchaser but also against anyone claiming through him. In the 
present case, the appellant as plaintiff was hit by the section and the defendants 
were protected by it. 

It is contended that the case falls within the second sub-section under which a. 
suit is possible at the instance of a third person w'ho wishes to proceed against the 
property, though ostensibly sold to the certified purchaser, on the ground that it is 
liable to satisfy a claim of such third person- against the real owner. Reliance is 
placed upon the transfer by’Syed Aulad Ali in favour of the appellant which is- 
described as a claim by the transferee against the real owner. The words of the 
second sub-section refer to the claims of creditors and not to the claims of transferees. 
The latter are dealt with in the first sub-section, and if the meaning sought to be- 
placed on the second sub-section by the appellant were accepted, the entire policy 
of the law would be defeated by the real purchaser making a transfer to another 
and the first sub-section "U’ould become almost a dead letter. In our opinion, such a 
construction cannot be accepted and the plaintiff’s suit must be held to be barred 
imder section 66 of the Code. 
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As an alternative, it 'was contended before us that tlie title of Hakir Alam was 
extinguisbed by long and unmterrupted adverse possession of Syed Aulad Ali and 
after him of the plaintiff. The High Court did not accept this case. Such a case is, 
of course, open to a plaintiff to make if his possession is disturbed. If the possession 
of the real owner ripens into title under the Limitation Act and he is dispossessed, 
he can sue to obtain possession, for he does not then rely on the betidmi nature of the 
transaction. But the alternative claim must be clearly made and proved. The 
High Court held that the plea of adverse possession was not raised in the suit and . 
reversed the decision of the two Courts below. The plea of adverse possession is raised 
here. Reliance is placed before us on Sukm v. Krishmn Nand^, and Sri Bhagwan 
Singh and others v. Ram Basi Kuer and others^, to submit that such a plea is not necessary . 
and alternatively, that if a plea is required, what can be considered a proper plea. 
But these two cases can hardly help the appellant. No doubt, the plaint sets out 
the fact tliat after the purchase by Syed Ardad Ali, benami in the name of his son-in- 
law Hakir Alam, Syed Aulad Ali continued in possession of the property but it does 
not say that this possession was at any time adverse to that of the certified purchaser. 
Hakir Alam was the son-in-law of Syed Aulad Ali and was living with him. There is 
no suggestion that Syed Aulad Ali ever asserted any hostile title against him or that a 
dispute with regard to o\vnership and possession had ever arisen. Adverse posses- 
sion must be adequate in continuity, in publicity and extent and a plea is required 
at the least to show when possession becomes adverse so that the starting point of 
limitation against the party affected can be found. There is no evidence here when 
possession became adverse, if it at all did, and a mere suggestion in the relief dause 
that there was an uninterrupted possession for ‘ several 12 years ” or that the plain- 
tiff had acquired ” an absolute tide ” was not enough to raise such a plea. Long 
possession is not necessarily adverse possession and the prayer clause is not a substi- 
tute for a i^lea. The cited cases need hardly be considered, because each case must 
be determined upon the allegations in the plaint in that case. It is sufiBcient to 
point out that in Bishun Dayal v. Kesho Prasad and anioher^, the Judicial Committee 
■did not accept an alternative case based on possession ^ter purchase without a 
proper plea, 

Reading the plaint as a whole, we agree with the High Court that a case based 
•on possession after the purchase was not stated in the plaint and the decision of die 
High Court in the circumstances of diis case was therefore proper. The appeal 
fails and is dismissed with costs. 


K.S. 


Appeal dismissed. 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, 
K.C. Das Gupta, J. C. Shah and N. RaJagopala Avyangar, JJ. 

Shyam Behari and others . . Appellants* 

V. 

The State of Madhya Pradesh and others . . Respondents. 

Kaira District Co-operative Milk Producers Union, Ltd. . . Intervener. 


Land Acquisition Act (/ of 1894r), section 6 (I) Proviso — Scope and Effect — Notification stating that the 
land was required for a public purpose namely '‘for The Premier Refractoiy Factory arid work connected therewith" 
— If can be construed as “ required for a company 


No notification under section 6 of the Land Acquisition Act can be made where the entire compen- 
sation is to be paid by a company, declaring that the acquisition is for a public purpose. . The nodfica-. 
tion to be valid in such a case must declare that the land was required for a company. 


1. I.L.R. 32 Pat. 353. 

2. A.I.R. 1957 Pat. 157. 
* C.A. No. 177 of 1962. 


3rd February, 1964. 


3, .A.I.R. 1940 P.C. 202. 


iq : SHYAMBEHARI V. STATE OF M.ip, (PFfl/JC/jOO,/.). 227 

A “ factory ” is something very different from a “ Company ” and may belong to a company or to 
Government or to a local authority or eyen to an individual. The mere fact that the public purpose 
declared in the notification (in the instant case) was for “ The Premier Refractory Factory and work 
connected therewith ” cannot therefore lead to the inference that the acquisition was for a company. 

Accordingly the irnpugned notifications were invalid in view of the Proviso to section 6 (1) of 
the Act and all proceedings follotving on such notification would be of no effect under the Act. 

Appeal by Special Leave from the Judgment and Order dated 8th August, 1 96 r, 
of the Madhya Pradesh High Court in Miscellaneous Petition No. 81 of 1961. 

Maunit Lai, Advocate, for Appellant. 

I. N. Shroff, Advocate, for Respondents. 

Rajani Patel and 1 . JV". Shroff, Advocates, for Intervener. 

The Judgment of the Court was delivered by 

Wanchoo, J . — ^This is an appeal by Special Leave against the judgment of the 
Madhya Pradesh High Court, The appellants filed a writ petition in the High Court 
challenging the validity of a notification issued under section 6 of the Land Acquisi- 
tion Act I of 1894 (hereinafter referred to as the Act). Their case was that they 
were owners of certain lands in Chhaparwah. On 8th July, i960, a notification 
w'as issued under section 4 of the Act to the effect that c ertain land in village Chha- 
parwah was required for a public purpose, namely, “ for the construction of build- 
ings for godowns and administrative office ”, Thereafter proceedings appear 
to have been taken under section 5-A of the Act and an inquiry was made by the 
Collector, It may be mentioned that the acquisition proceedings were taken at the 
instance of the Premier Refractories of India (Private), Limited, Katni, which is a 
company. The Collector reported that the land was essential for the company and 
was needed for a public purpose and the objections of the land-owners had no sub- 
stance. He theiefore recommended that a declaration under section 6 of the Act 
might be made. He also reported that a draft agreement to be executed between 
the company and the Government as required by section 41 of the Act was being 
submitted along with a draft notification under section 6. This report was made 
on 17th October, i960. On 3rd December, i960, the notification under section 6 
was issued stating that the State Government was satisfied that the land described 
in the annexure to the notification was required for a public purpose, namely for 
the construction of buildings for godowms and administrative office, and hence the 
notification was issued. It may be noticed that the notification under section 6 did 
not say that the land was required for a company. Thereupon the appellants filed a 
writ petition in the High Court on 20th hlarch, i960, and their main contentions 
were two, namely, (i) that the notification under section 6 did not describe the 
land to be acquired with sufficient particularity and was therefore of no effect, and 
(2) that the notification mentioned that the land was required for a public purpose, 
though in actual fact the land was required for a company, which was_ entirely 
different from Government and therefore was invalid. Soon after the writ petition 
was filed, the State Government issued a fresh notification on 19th April, 1961. 
This notification tvas mainly under section 17 (i) read witli section 17 (4) of the 
Act, which provides that in case of urgency, the State Government may direct the 
Collector before the award is made under certain circumstances to take possesion 
of any waste or arable land needed for public purposes or for a company. Curiously 
enough this notification stated that the State Government also directed that the pro- 
visions of section 5-A would not apply, though as we have already stated, an inquiry 
under section 5-A had already been made before the notification of 3rd Decem- 
ber, i960 was issued. The notification further stated that it was declared under 
section 6 of the Act that the land was required for a public purpose, namely, for 
the Premier Refractory Factoiy and work connected therewith”. It appears 
however that the real reason for issuing this notification in this form was to make 
good the lacuna which appeared in the notification of 3rd December, i960, inas- 
much as the property to be acquired was not specified with sufficient particidarity m 
tliat notification. It may be noticed that this notification of 19th April, iQutj 
renting it as a notification under section 6 as well, nowhere specified that the land 
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was required for a company ; it only stated that the land was' required for a ' public 
purpose, namely, for the Premier Refractory -and work connected therewith. ■ 

When the matter came to be argued before the High Court, the main point 
that’was urged was that botli the notifications under section 6 of 3rd December,, 
i960 and 19th April, 1961 were invalid; because the acquisition was not for a public 
purpose as stated , therein ; in fact the acquisition was for a company which was 
entirely different from Government. The High Court apparently held that the 
substance of the notifications showed that the land was being required for a public 
purpose as well as for the purpose of a company. The High Court was further of 
the view that in so far as the declaration spoke of the acquisition of land for a 
public purpose it was ineffective, as admittedly the compensation for the property 
was to be paid wholly by the company and no part of it ^vas to be paid out of public 
funds. Even so, the High Court held that declaration must be read in substance . 
and in law as one for acquisition of land for a company, namely, the Premier 
Refractories of India (Private), Limited. In this view of the matter, the High 
Court dismissed the writ petition. 

The only question that has been urged before us on behalf of the appellants is 
that the High Court was in error in reading the two notifications as in substance 
amounting to a declaration that the land was required for a company. Section 6 
(i) of the Act requires that whenever any land is needed for a public purpose or 
for a company, a declaration shall be made to that effect. Further the Proviso 
to section 6(1) provides that no such declaration shall be made unless the compen- 
sation to be awarded for such property is to be paid by a Company, or wholly or 
partly out of public revenues or some fund controlled or managed by a local autho- 
rity. This clearly contemplates two kinds of declarations. In the first place, a 
declaration may be made that land is required for a public purpose, in which case 
in view of the Proviso, the compensation to be awarded for the property to be 
acquired must come wholly or partly out of public revenues or some fund controlled 
or managed by a local authority. No declaration under section 6 for acquisition 
of land for a public purpose can be made unless either the whole or part of the 
compensation for the property to be acquired is to come out of public revenues or 
some fund controlled or managed by a local authority ; see Pandit Jhandu Lai v. 
State of Punjab'^. In the second place, the declaration under section 6 may be made 
that land is needed for a company in which case the entire compensation has to be 
paid by the company. It is clear therefore that where the entire compensation is 
to be paid by a company, the notification under section 6 must contain a declaration 
that the land is needed for a company. No notification under section 6 can be 
made where the entire compensation is to be paid by a company declaring that 
the acquisition is for a public purpose, for such a declaration requires that either 
wholly or in part, compensation must come out of public revenuesv or some fund 
controlled or managed by a local authority. InMhc present case it is not in dispute 
that no part of the compensation is to come out of public revenues or some fund con- 
trolled or managed by a local authority ; on the other hand the whole compensation 
was to be paid by the company. Therefore the notification under section 6 if it 
was to be valid in the circumstances of the present case had to declare that the land 
was needed for a company. No valid notification under section 6 could be made in. 
the circumstances of this case declaring that the land was needed for a public pur- 
pose, for no part of compensation was to be paid out of public revenues or some fund 
controlled or managed by a local authority. That is why the High Court felt 
that the notification under section 6 declaring that the land was needed for a public' 
purpose would in the circumstances of this case by ineffective. But the High Court 
went on to hold that the notifications under section 6 must in substance and in law 
be .deemed to be for acquisition of land for a company in the present case. W e are 
of opinion that this view of the High Court is incorrect. There is nothing in 
either of the. two notifications dated 3rd December, i960, and 19th April, 1961,, 

1. (1961)1S.C.J.529:(1961)2S.C.R.459.\; 
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to show that the land tvas needed for a company. The notifiaction of 3rd December^ 
i960, says in so many words tliat it Avas required for a public purpose, namely, for 
the construction of buildings for godowns and administi-ative office. No one 
reading this notification can possibly think that the land was needed for a company. 
Similarly the notification of 1.9th April, 1961-, says that the land was needed for a 
public purpose, namely, for the Premier Refractory Factory and work connected 
therewith. Now the company for which the land in this case ^vas in fact required is 
the Premier Refractories of India (Private) Limited, Katni. There is nothing in the 
notification of 19th April, 1961 3 to show, that the land was needed for this company 
or any other company. All that die notification of 19th April, 1961, says is that the 
land rvas needed for a public puipose, and the public purpose mentioned there 
was that the land was required for the Premier Refractory Factory and work 
connected therewith. The High Court thought that in substance this purpose show- 
ed tliat the land was required for the company mentioned above. But we do not 
see how, because the purpose specified was for the Premier Refractory Factoiy and 
work connected therewith, it can be said that the notification declaredithatthe land 
was needed for the company. . It is not impossible for the Government or for a 
local body to own' such a factory and construct works in connection therewith. 
The mere fact that the public purpose mentioned was for the Premier Refractory 
Factory and work connected therewith, thercforc, camiot mean that the land ivas 
needed for a company ; as one reads the notification of 19th April, 1961, one can 
only come to the conclusion that the land was needed for a public purpose, namely, 
far the construccion of some work for a factoiy. There is no mention of any company 
anywhere in this notification and it cannot necessarily be concluded that the Premier 
Refractory Factory was a company, for a “ factory ” is something very different 
from a-“ company ” and may belong to a company or to Government or to a local 
body or even to an individual. The mere fact that the public purpose declared in 
the notification was for the Premier Refractory Factory and work connected there- 
with cannot therefore lead to the inference that the acquisition was for a company. 
It follows that when the two notifications declared that the land rvas needed for a 
public purpose in a case where no part of the compensation was to come out of public 
revenues or some fund controlled or managed by a local authority, they were invalid 
in view of the Proviso to section 6 (1) of the Act. Ail proceedings following on such 
notifications tvould be of no effect under the Act. 

We therefore allo^v the appeal and set aside the order of the High Court and 
quash the notifications under section 6 of the Act and restrain the respondents from 
taking any steps towards the acquisition of the land notified thereunder. As how- 
ever the point on which the appellants have succeeded was not specifically taken in 
the writ petition, we direct the parties to bear their otvn costs throughout. 

K.S. = Appeal allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present; — ^P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, K. C. Das 
Gupta, J. G. Shah and N. Rajagopala Ayyangar, JJ. 

R. Abdul Quader & Co. . . Appellant* 

V. _ ■ ■ 

The Sales Tax Officer, Second Circle, Hyderabad . . Respondent, 

Hyderabad General Sales Tax Act (XJV q/'1940), sections 11 (2) {cf. section 8-B (2) of Madras Act") 
.and2Q (c) — Validity— Constitution of India (1950) — Schedule VII — List II Entries 54 and 26 — If applicable. 

Madras General Sales Tax Act {IX of 1939), section 8-B (2) — Validity. 

Section 1 1 (2) of the Hyderabad Sales Tax Act is not tvithin the competence of the State Legisla- 
ture under Entry 54 of List II of the Constitution of India, Seventh Schedule. If a dealer has collected 
.anything from a purchaser which is not authorised by the taxing law, that is a matter behveen him 
and the purchaser, and the purchaser may be entitled to recover the amount from the dealer. But 

.* C.A. N 0 ; 760 of 1962; 
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vinless the money so collected is due as a tax, tlic State cannot by law make it recoverable simply, 
because it has been wrongly collected by the dealer. . This cannot be done, directly for it is not a lax at 
all within the meaning of Entry 54 of List II nor can the State Legislature under the' ^ise of incidental . 
or ancillary power do indirectly what it cannot do directly. Section 11(2) has nothing to do with 
penalties. Section 20 (c) providing for penalty of conviction b^ a Magistrate for breach of Action 11(1) 
being consequential to section 11 (2) will fall along with it. The provisions cannot be upheld as 
regulating trade and commerce under Entry 26 of List II. of the Seventh Schedule. , , , . 

Section 8-B (2) of the Madras General Sales Tax Act, 1939, which in substance is to the same 
effect as section 11 (2) of the Hyderabad Sales Tax Act is invalid ; Indian Aluminium Co,, v. T7ie 
Slate of Madras, (1962) 13 S.T.C. 967, must be held to be incorrect. 

Appeal by Special Leave from the Judgment and Order . dated 1 6th July, 
I959 j of the Andhra Pradesh High Court in Writ Petition Ho. 1123 of 1956. . 

K. R. Chaudhtiri, Advocate, for Appellant. 

A. Ranganadham Cheiiy, Senior Advocate {B. R. G. K. Achat, Advocate, widi 
him), for Respondent. 

The Judgment of the Court was delivered by 

Wanchoo, J . — ^This is an appeal by Special Leave against the order of the 
Andhra Pradesh High Court. The appellant filed a Writ Petition in the High 
Court questioning tire validity of section 1 1 (2) of the Hyderabad General Sales 
Tax Act XIV of 1940 (hereinafter referred to as the Act). The material facts 
on which the petition was based were these. The appellant acted as agent in 
the then State of Hyderabad to both resident and non-resident principals in regard 
to sale of betel leaves. Under the Act betel leaves were taxable at the purchase 
point from ist May, 1953, by virtue of a notification in that behalf. We are here 
concerned with the assessment period from 1st May, 1953 to 31st March, 1954, ‘ 
covered by the assessment year 1953-54. The appellant collected sales tax from 
the purchasers in connection tvith the sales made by it on the basis that the incident 
of the tax lay on the sellers and assured the purchasers that after paying the tax to 
the appellant, there would be no further liability on them. After realising the tax, 
however, the appellant did not pay the amount realised to the Government but 
kept it in the suspense account of its principals, namely, the purchasers. When the 
accounts were scrutinized by the Sales Tax Department, this was discovered and 
thereupon the appellant \vas called upon to pay the amounts realised to the Govern- 
ment. The appellant ho^vever objected to the payment on tire ground that it was 
the seller and the relevant notification for the relevant period imposed tax at the 
purchase point, i.e., on the purchaser. This objection was overruled and the 
appellant was directed to pay the amount to Government. 

The main contention raised on behalf of tlic appellant in tire High Court was 
that section 1 1 (2) of the Act, which authorised the Government to recover from any 
person, who had collected or collects, after ist May, 1950, any amount by way of 
tax otherwise than in accordance with the provisions of the Act, as arrears of land 
revenue, was beyond the legislative competence of the State Legislature. The 
argument was that the Act was passed under Entry 54 of List II of the Seventh Sche- 
dule to the Constitution, which enables the State Legislature to enact a law taxing 
transactions of the sale or purchase of goods. The eirtry therefore vested power in 
the State Legislature to make a law for taxing sales and purchases of goods and 
for making all necessary incidental provisions in that behalf for the levy and collec- 
tion of sales or purchase tax. But it was urged that that entry did. not empower 
the State Legislature to enact a law by which a dealer who Wy have collected a" 
tax without authority is required to hand over the amount to Government, as any 
collection without the authority of law would not be a tax levied under the. law 
and it would therefore not be open to the State to collect under the authority of a 
law enacted under Entry 54 of List II any such amount as it was not a tax on sale 
or purchase of goods. The High Court held section 1 1 (2) good as ah ancillary 
provision witlr regard to tire collection of sales or purchase tax and therefore 'inci- 
dental to the taxing power under Entry 54 of List II. , Further the High Court - 
tooktheview that assuming that Entry 54 of List II couldnot sustain section ii (2), 

It could be sustained under Entry 26 of List II. Consequently the Writ Petition ■ 
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dismissed. The High Court having refused a certificate to appeal to this Court,, 
the appellant obtained Special Leave and that is how the matter has come up- 
before us. 

" It is necessary to read section ii of the Act in order to appreciate the point 
urged on behalf of the appellant. Section 1 1 is in these terms ; — . 

“11. (1) No person who is not registered as a dealer shall collect any amount by way of tajr. 
under this Act nor shall a registered d^ler make any such collection before the 1st day of May, 1950, 
except in accordance with such conditions and restrictions, if any, as may be prescribed : ^ 

Provided that Government may exempt persons who are hot registered dealers from the provi- 
sions of this sub-section until such date, not being later than the 1st day of June, 1950, as Government 
may direct. 

(2) Nohvithstanding anything to the contrary contained in any order, of an officer or tribunal 
or the judgrnent, decree or order of a Court, every person who has collected or collects on or before 
1st May, 1950, any amount by way of tax otheiavise tlian in accordance \vith the provisions of this; 
Act shall pay over to the Government within such time and in such manner as may be prescribed the- 
araount so collected by him, and in default of such payment the said amount shall be recovered from 
him as if it were arrears of land revenue. ” 

It will be seen tliat section 1 1 (i) forbids an unregistered dealer from collecting any 
amount by way of tax under the Act. That provision however does not apply 
in the present case, for the appellant is admittedly a registered dealer. Further 
section 1 1 (i) lays down that a registered dealer shall not make any such collection 
before ist May, 1950, except in accordance with such conditions and restrictions, 
if any, as may be prescribed. This provision again does not apply, for we are not 
concerned here with any collection made by the appellant. before ist May, 1950. 
The prohibition therefore of section 1 1 (i) did not apply to the appellant. Then 
comes section ii (2). It applies to collections made after ist May, 1950 by any 
person whether a registered dealer or otherwise and lays down that any amount 
collected by way of tax otherwise than in accordance with the piovisions of the 
Act shall be paid over to the Government and in default of such payment, the said 
amount shall be recovered from such person as if it were aiTears of land revenue. 
It is clear from the words “ otheiwisc than in accordance with the provisions of 
this Act ” that though the amount may have been collected by way of tax it was 
not exigible as tax under the Act. ' Section 1 1 (2) thus provides that amounts 
’collected by way of tax though not exigible as tax under the Act shall be paid over 
to Government, and if not paid over they shall be recovered from such person 
as if they were arrears of land revenue. Clearly therefore section ii (2) as it stands 
provides for recovery of an amount collected by way of tax as arrears of land re- 
venue though the amount was not due as tax under the Act. 

The first question therefore that falls for consideration is whether it was opem 
to the State Legislature under its powers imder Entry 54 of List II to make a pro- 
vision to the effect that money collected by way of tax, even though it is not due as a. 
tax under the Act, shall be made over to Government. Now it is clear that the 
Sums so collected by way of tax are not in fact tax exigible under the Act. So it 
cannot be said that the State Legislature was directly legislating for the imposition, 
of sales or purchase tax under Entry 54 of List II when it made such a ]provision, 
for on the face of the provision, the amount, though collected by way of tax, was 
not exigible as tax under the law. The provision however is attempted io be 
justified on the ground that though it may not be open to a State Legislature to 
make provision for the recovery of an amount which is not a tax under Entry 54 of 
List II in a law made for that purpose, it -would still be open to the Legislature to 
provide for paying over all the amounts collected by way of tax by persons, even 
though they really are not exigible as tax, -as part of the incidental and ancillary 
power to make provision for the levy and collection of such tax. Now there is no 
dispute that the heads of legislation in -the various Lists in the Seventh Schedule- 
should be interpreted widely so as to take in all matters which are of a character 
incidental to the topics mentioned therein. Even so, there is a limit to such inci- 
dental or ancillary power 'flowing from tlte legislative entries in the various Lists in 
the Seventh Schedule. These incidental and ancillary powers have to be exercised ■ 
in aid of the main topic of legislation which in the present case, is a tax on sale or 
SC 3 — ^30 
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purchase of, goods. All powers necessary for the levy arid, collection of the tax 
•concerned and.for'seeing that the tax is not evaded are comprised within the ambit 
of the Legislative Entry as ancillary or incidentalr But where the legislation under 
the relevant entry proceeds on the basis -that the amount concerned is not a tax 
exigible under the law made under that entry, but even so lays down that though 
it is not exigible under the law, it shall be paid over to Qovernment, merely because 
•some dealers by mistake or otherwise have collected it as tax, it is difficult to see 
how such a provision can be ancillary or incidental to the collection of tax legiti- 
mately due under a law made under the relevant taxing entry. , We do not think 
that the ambit of ancillary or incidental power goes to the extent of permitting the 
Legislature to provide that though the amount collected — may be wrongly — by 
tvay of tax is not exigible under the law as made unde'r the relevant taxing entry, 
it shall still be paid over to Government, as if it were a tax. The Legislature cannot 
under Entry 54 of List II make a provision to the effect that even though a certain 
amount collected is not a tax on the sale or purchase of goods as laid down by the law, 
it will still be collected as if it was such a tax. This is what section 1 1 (2) has pro- 
vided. Such a provision cannot in our opinion be treated as coming within inci- 
dental or ancillary powers which the Legislature has got under the relevant taxing 
entry to ensure that the tax is levied and collected and that its evasion becomes 
impossible. We are therefore of opinion that the provision contained in section 
1 1 (2) cannot be made under Entry 54 of List II and cannot be justified even as an 
incidental or ancillary provision permitted under that entry. 

.^n attempt was made to justify the provision as providing for a penalty. But 
as we read section 1 1 (2) wc cannot find anything in it to justify that it is a penalty 
for breach of any prohibition in the Act. Penalties imposed under taxing statutes 
are generally with respect to attempts at evasion of taxes or to default in the pay- 
ment of taxes properly levied (sec sections 28 and 46 of the Indian Income-tax Act, 
1922). The Act also provides for penalty, for example, section 19 and section 20. 
The latter section makes certain acts or omissions of an assessec offences punishable 
by a Magisti'ate subject to composition under section 21. Section 11 (2) in our 
opinion has nothing to do with penalties and cannot be justified as a penalty on 
the dealer. Actually section 20 makes provision in clause (6) for penalty in case 
of breach of section n (i) and makes the person committing a breach of that pro- 
vision liable, on conviction by a Magistrate of the First Class, to a fine. Wc are 
therefore of opinion that section 1 1 (2) cannot be justified midcr Entry 54 of List II, 
either as a provision for levying the tax or as an incidental or ancillary provision 
relating to the collection of tax. In this connection ^ve may refer to clause (c) 
of section 20, which provides that any person who fails “ to pay the amounts speci- 
fied in sub-section (2) of section 1 1 within the prescribed time ” shall on a convic- 
tion by a Magistrate be liable to fine. It is remarkable that this provision makes 
the person punishable for his failure to pay the amount which is not authorised as a 
tax at all under the law, to Government. It does not provide for a penalty for 
collecting the amount wrongly by way of tax from purchasers which may have 
been justified as a penalty for the purpose of carrying out the objects of the taxing 
legislation. If a dealer has collected anything from a purchaser which is not autho- 
rised by the taxing law, that is a matter between him and the purchaser, and the 
purchaser may be entitled to -recover the amount from the dealer. But unless the 
money so collected is. due as a tax, the State cannot by law make it recoverable 
simply because it has been rvrongly collected by the dealer. This cannot be done 
directly for it is not a tax at all within the meaning of Entry 54 of List II, nor can 
the State Legislature under the guise of incidental or ancillary power do indirectly 
what it cannot do directly. We are therefore of opinion that section 1 1 (2) is not 
within the competence of the State Legislature mtder Entry 54 of List II. 

The respondent in this connection relies on the decision of this Court in The 
'Orient Paper Mills Limited v. The State of OrissaK That case in our opinion has no 
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■application to the facts of the present case. , Iri that case the dealer had been assessed 
to tax and had paid the tax. Later in view of the judgment of this Court in State 
•of Bombay v. The United Motors (India), LimiietB, the amounts paid in respect of goods 
■despatched for consumption outside the State were held to be not taxable. The 
•dealer then applied for refund of tax, which was held to be not exigible. The 
refund was refused and the dealer went to the High Court by a Writ Petition claim- 
ing that it ivas entitled to refund under section 1 4 of the Orissa Sales Tax Act (which 
tvas the law under consideration in that case). The High Court allowed the peti- 
tion in part and there were appeals to this Court both by the dealer and the State. 
Jn the meantime, the Orissa Legislature amended the larr, by introducing section 
14-A, in the Principal Act, which provided that refund could be claimed only by 
a person from whom the dealer had actually realised ' the aniount as tax. That 
•provision was challenged in this Court but was upheld on the ground that it came 
within the incidental power arising out of Entry 54 of List II. That matter dealt 
with a question of refund and it cannot be doubted that I'efund of the tax collected 
is always a matter covered by incidental and ancillary powers relating to the levy 
and collection of tax. We are not dealing with a case of refund in the present case. 
IVhat section 1 1 {2) provides is that something collected by Avay of tax, though it 
is not really due as a tax under the law enacted under Entry 54 of List II must be 
paid to the Government. This situation in our opinion is entirely different from 
tire situation in the Orient Paper Mills, Limited’s case-. 

The respondent further relies on a decision of the Madras High Court in Indian 
Aluminium Co, v. The State of Madras^. That decision was with respect to section 
-8-B of the Madras General Sales Tax Act of 1939 as amended by Madras Act 

I of 1957. Though the words in section 8-B (2) were not exactly the same as the ■ 
words in section 1 1 (2), \vith which tve are concerned here, the provision in substance 
was to the same effect as section 1 1 (2). In view of -ivhat •we have said above, that 
•decision must be held to be incorrect. 

Lastly, we come to the conterition of the respondent that section 1 1 (2) is 
witlxin the legislative competence of the State Legislature in vietv of Entry 26 of- 
■List II. That Entry deals with “ trade and commerce within the State subject 
to the provisions of Entry 33 of List III.” It is well settled that taxing entries in 
the Legislative Lists I and II oftheSeventli Schedule are entirely separate from other 
•entries. Entry 26 of List II deals with trade and commerce and has nothing to do 
with taxing or recovering amounts realised wrongly as tax. It is said that section 

I I (2) regulates trade and commerce and the State Legislature therefore was com- 
petent under Entry 26 of List II to enact it. "We have not been able to understand 
what such a provision has to do with the regulation of trade and commerce ; it 
can only be justified as a provision ancillary to a taxing statute. If it cannot be so 
justified — as we hold that it cannot — we arc unable to uphold it as regulating trade 
and commerce under Entry 26 of List II. There is in our opinion no element of 
regulation of trade and commerce in a provision like section ii (2). 

We are therefore of opinion that the State Legislature was incompetent to enact 
a provision like section ii (2). We may also add that the provision contained in 
.section 20 (c), being consequential to section ii (2) will fall along with it. In 
•consequence it was not open to the Sales Tax Officer to ask the appellant to make 
over what he had collected from the purcliasers wrongly as sales tax. It is not 
•disputed, as appears from the final assessment order of tire Sales Tax Officer, that 
the appellant was not liable to pay the amount as sales tax for the relevant period. 
W e therefore allow the appeal and quash the assessment order dated 27th September, 
1956, in so far as it is based on section ii (2). The appellant will get his costs in 
this Court as tvell as in the High Court. 

K.S. 


Appeal allowed. 
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. . (Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief. Justice, K. N. Wanchoo, 
J. C. Shah, N. Rajagopala Ayvangar and S. M. Sikri, JJ. ■ 

C. Rajagopalachari . . Appellant* 

V. ' ‘ , ■ ' 

■ The Coi'poration of Madras and another . . Respondents. 

Madras City Municipal Acl {IV of 1919), as amended by Act X of 1936, section 111 (1)’ (b) and rules 
under Schedule 1V-— Profession tare — If can be validly levied on pensioners — Government of India Act, 1935, 
section 1^3 (Z) and Constitution of India {1930) f Article 217 — If saves the profession tax levied on pensioners by 
Aiadras City Alunicipal Council, 

By reason of the repeal by Act X of 1936 of the original section 1 1 1 of the Madras City Municipal 
Act, the statutory' charge to tax on pensions ceased in April, 1936. A charge (as required by the 
Amendment Act X of 1936) was imposed again under the resolution of the Council effective from 1 st 
April, 1937, so that beUvecn April, '1936 to 31st March, 1937, no charge was imposed by virtue of any 
la^v ” . This is a new levy of a tax which was not legally in existence on 31st March, 1937 and this 
cannot be supported imder section 143 (2) of the Government of India Act, 1935. 

The mere fact tliat the City Municipal Council had under Act X of 1936 the power to bring the 
tax into force by a resolution does not on a proper construction of section 143 (2) of tlie Government 
of India Act, 1935, bring it within the range of those taxes or duties which “ were being lawfully levied” 
prior to tlie commencement of Part III of tlie Government of India Act, 1935, which alone are permit- 
ted to be continued to be levied noUvithstanding that these duties were in the Federal List. The mere 
existence of a power to bring a tax into operation cannot be equated with “ a tax which was being 
lawfully levied ” before Part III of Government of India Act, 1936. 

Under section 111 (i) (of Madras Act IV of 1919 as amended by Act X of 1936) the tax could be 
levied only in accordance with the rules in Schedule IV and as those rules did not make a provision for 
tl« levy of a tax on pensioners, it would follow that the tax_“ was not being legally levied ” on them. 
(The rules ware amended only from 1st April, 1942.) Section 18 of the Madras General Clauses Act 
can have no application. 

The tax on the receipt of pension or on the income from investments which is referred to in the 
last part of section 111 (i) of the Municipal Act is in truth and substance a tax on income and the 
pensioner is no longer in employment but is only in receipt of income though it might be for past 
services in an employment. 

Section 142-A (1) of the Government of India Act, 1935, corresponding to Article 276 (1) of the 
Constitution of India, 1950 will be applicable only if the tax imposed were one on a profession, trade, 
calling, or employment and in that event the section provides that such tax shall not be deemed to be a 
tax on income ; but where the tax imposed is one not on a profession, etc. at all, it does not mean that 
the State might levy a tax on income and call it profession tax. 

Appeal from the Judgment and Decree dated ist May, 1961 of the Madras 
High Court in Writ Petition No. 975 of 1959. 

R. M. Seshadri and R. Gopalakrishnan, Advocates, for Appellant'. 

R. Ganapathy Iyer, Advocate, for Respondent No. i. 

A. Ranganadham Chetiy, Senior Advocate, {A. V. Rangam, Advocate with him), 
for Respondent No. 2. 

The Judgment of the Court was delivered by ' ' 

Rajagopala Ayyangar, J . — This appeal comes before us by virtue of a certificate of 
fitness -granted by the High Court of Madras under Article 133 (i) (c) of the Cons- 
titution against its judgment dismissing a petition filed . by the appellant under 
Article 226 of the Constitution seeking a writ of prohibition against the Corpora- 
tion of Madras challenging the constitutional validity of a notice requiring the 
appellant to pay profession . tax. . 

The appellant held office as the last Governor-General of India. Under sec- 
tion 3 of Central Act XXX of 1951 the appellant is entitled to a pension of Rs. 15,000 
per annum and has been drawing this sum residing in the City of Madras. The 
Corporation of Madras— the first respondent before us demanded profession tax 

f- — — : ^ ^ uJ : ^ 
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from the appellant under section ii i (i)(&) of the City Municipal Act, igig, herein- 
after^ called the Act for the year, igsB-igsg on the ground of the appellant’s residence 
widiin the City for the period therein specified and his drawing the pension to tvhich 
he was entitled • The appellant addressed a communication to the Corporation 
asserting that this demand was illegal as tlie Corporation was empowered by the 
relevant constitutional provisions merely to levy a tax “ on a profession, trade 
calling or employment ” and that as he as a pensioner did not fall under any of 
these classes, the said demand w^ illegal. The autlrorities of the Corporation, 
however, insisted on compliance with the demand on the ground that under the 
express terms of the Act persons in receipt of pensions were also liable to the tax. 
The appellant thereupon filed a Writ Petition for the relief already set out, and as 
the validity of the State Act was impugned impleaded the State of Madras also as a 
respondent. 

It would be seen from the foregoing tliat the question for consideration is -whe- 
ther the 1st respondent Corporation is entitled to levy a tax on pensioners in respect 
of the pensions received by them. In order to appreciate the submissions made 
to us by learned Counsel for the appellant it would be necessary to set out the his- 
tory of the legislation in relation to profession tax and the impugned tax on persons 
in receipt of pensions applicable to the City of Madras because it is on a construction 
of these provisions that the learned Judges of the High Court have upheld the validity 
of the levy and dismissed the appellant’s Writ Petition. For this purpose it is not 
necessary to travel to any period anterior to the enactment of the Madras City 
Municipal Act (Madras Act IV of igig) which with certain amendments to be 
referred to presently is still in force. The Act received the assent of the Governor 
on 26th March, igig, of the Governor-General in June, igig, and.came into force 
on publication in the Gazette which -w'as in the same month. Having been enacted 
while the powers of the Local Legislatures were governed by the Government of 
India Act, igi5, the constitutional validity of the legislation is not open to any 
challenge. Section iii (i) of this enactment ran: 

“ Every person not liable for the companies’ tax, who, within the City and for the period prescribed 
in section 113, ^exercises a profession, art, trade or calling or holds an appointment, public or private, 
bringing him within one or more of the classes of persons specified in Taxation Rules in Schedule IV, 
shall pay by way of licence fee and in addition to any other licence fee that may be leviable under this 
Act a tax as determined under the said rules but in no case exceeding rupees five hundred in the half 
year and such tax may be described as the profession tax. ” 

The section had two Explanations of which the second is material and this reads : 

Explanation (2) : “ A person in receipt of a pension paid from any source shall be deemed to be 
a person holding an appointment svithin the meaning of this section.” 


The next change in the relevant provision was effected by Madras City Muni- 
cipal Amendment Act, igsfi (Madras Act X of igsfi) which came into force on 14th 
April, iggG. By this amendment a new section — section iii was substituted for 
the old one just set out, and imder this Explanation (2) was deleted and the substitu- 
ted provision ran : 

“ 111. (1) Ifthe Council by a resolution determines that a profe^ion tax shall be levied, every 

person not liable to the tax, on companies, who after the date specified in the notice published tmder 
:sub-section (2) of section 98-A in any half-year — 

(a) exercises a profession, art or calling or transacts business or holds any appointment, public 
•or private — 


(i) within the City for not less than sixty days in the aggregate, or 

(ii) outside the City but who resides in the City for not less than sixty days in the aggregate; or 


(b) resides in the City for not less than sbety days in the aggregate and is in receipt of any pen- 
:sion or income from investments, shall pay in addition to ^y licence fee that may be leviable under 
this Act, a half-yearly tax assessed in accordance with the Rules in Schedule IV m no case exceeding 
■rupees five hundred ” . 


Along with this was added a new section — section g8-A which lan . 

Section 98-A (1) : “ Before the Council passes any resolution imposmg a tax or duty for the firat 
■time it shall direct the Commissioner to publish a notice in the Fort St. George Gazette and m the 
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" Para. 3 (1) :,For a period of two years from the commencement of Part III of the Indian Acti 
tire provisions of sub-section (2) of section one hundred and forty-three of that Act (which authorises 
the continuance until provision to the contrary' is made by the Federal Leigslature, of certain Provincial 
taxes falling within the Federal List) shall have effect as if the reference to the first of January^ 
aiineteen hundred and thirty-five were a reference to the commencement of the said Part III. ” ' 

It would follow, therefore, that for the present demand to be sustained as valid it 
would be sufficient if it was shown that the tax was lawfully levied immediately 
prior to the commencement of Part III of the Government of India Act, 1935 i.e., 
on 31st March, 1937. The learned Judges, of the High Courts held that this condition 
was satisfied and on this basis they have dismissed the appellant’s petition. 

Learned Counsel for the appellant submitted four points in support of the 
appeal: (i) That the Amending Act X of 1 936 was not validly passed by reason 
■of its contravening the Devolution Rules framed mtder section 45-A of the Govern- 
ment of India Act, igig by which Local Governments were given legislative power 
into- ahfl to levy taxes on professions, trades etc., but that the present tax' which 
is really a “ tax on income ” was a Central subject outside the competence of the 
Local Legislature. (2) Even assuming that Act X of 1936 was valid, the tax ^vhich 
was permitted to be levied under it was, having regard to the teims of section ii i (i) 
a new tax which was levied for the first time by the resolution of the Corporation 
-only on and from ist April, 1937 and, therefore, the present tax was not in operation 
prior to the cormnencement of Part III of the Government of India Act, 1935, and 
not therefore saved by section 143 (a) of that Act. (3) Besides, between ist April, 
1937 to 1st April, 1942, it was not lawfully levied by reason of the lacuna created 
by the words of the Rules in Schedule IV being inapplicable to the levy of a tax on 
pensioners. (4) The increase in the rate from 1937 onwards could not be justified 
even under section 143 (2) or Article 277 and by reason of these change's in rates the 
tax became virtually a new tax and could not continue to be lawfully levied to any 
■extent after the increases. 


The first point need not detain us long. Prima facie it would seem that there 
being no rigid distribution of legislative power between the Cenhal and Local 
Governments under the Government of India Act, 1919 any infraction of the rules 
made under the Devolution Rules framed under section 45-A would be validated 
by section 80-A (3) and section 84 (2) of the Governmntof India Act, 1919. The 
learned Judges of the High Court before whom this contention was urged rejected it 
nnd the learned Counsel submitted that the decision on this point -was not correct. 
But in the view that we took of other submissions made to us, we did not hear learned* 
counsel fully on this point and therefore do not propose to express any final opinion 
on the tenability of tlie argument on this head. 


As preliminary to the consideration of the second point it would be necessary 
to advert to one feature of the change, effected by the Amending Act of 1936 to 
the tax levy. Under section ii, as it originally stood, the liability to pay the tax 
t.e., the charge for tlie tax, was imposed by virtue of the statute itself, on persons • 
whoTor the p^iod prescribed “ exercised a profession or trade or calling or held an 
appointment ”, persons in receipt of pensions being deemed to be persons holding 
appointments. _ This structure as regards the imposition of liability was altered 
by the Amending Act. Under the provision, as recast before a liability to pay 
the tax could arise the Council had to determine by a resolution that profession 
tax shall be levied and it was only that resolution which brought the charge into 
•operation. • Thus, the resolution 'o.{ tlie Council was substituted for the statute 
itself as the mode by which the charge was to be imposed. There was also a second 
change that.was introduced by rendering residence ior six montlis within the City 
brides the receipt of pension in the City, a necessai7 ingredient of the charge^ 
ability of the profession tax on pensioners. The effect of these tivo changes now 
■calls -for consideration. On the amendment of section iii by the Act of 1026 
coming into force in April, 1936, the statutory imposition of the charge to tax laid on 
persons in receipt ofpensiones within the City of Madras ceased, and the liability 
to tax as re^rds the period after that date was dependent on tlie passing of a resolu - 
tion by the Council m terms of tlie amended section i-ix (i) of the Act In this 
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connection it has to be pointed out that though recourse to the procedure as r^pcctt 
previous publication, etc. prescribed by section 98-A necessary only in the case 
of taxes newly levied, and might have been-adop ted in the present case because of the 
-enhancement of the rates, still, a resolution of the Council was necessary to impose 
the tax as without it, no liability to, profession tax would arise. The charge to tax 
was imposed as stated earlier by the resolution , of the Council which was to have 
effect from ist April, 1937. In other words by reason of the repeal of the original 
section 1 1 1, the statutory charge to tax on pensions ceased in April, 1936. A charge 
was imposed again under the resolution of the Council effective from i_si April, 
^ 937 j so that between April 1936 to 31st March, 1937, no charge was imposed by 
virtue of any “ law.” Learned Counsel for the Appellant submits that this is 
in effect a new levy — a levy of a tax which was not legally in existence on 31st MarcH, 
1937, and if this levy could not be supported as being sanction-d by section 143 6f 
the Government of India Act, 1935, it is common ground that the lawfilln^ of 
the levy cannot be sustained. We consider this submission well -founded. If th6 
statutory charge to profession tax imposed on pensioners by the Act of 1919^ was 
lifted by the Act of 1936, and the tax again came into operation only on ist April, 
1937, it would follow that there was no “ levy of the tax” “ immediately before’’ 
the commencement of Part III of the Government of India Act, 1 935, so as to bring 
it within the saving in section 143 (2) of that Act. Besides, the two circumstances, 
viz ’ that residence within the city for a specified period was made a condition of 
the liability to the tax, as well as the increase in the rates would both serve $0 
emphasise that the levy was a new one, with a different texture and not a continuance 
of the tax which was levied just prior to ist April, 1937. ^ 

Learned Counsel for the respondent — the Corporation of Madras and the .State 
have urged that it was in substance the old levy. , We are unaBle to agree, TJie 
mere fact that prior to ist April, 1937, the Corporation had under Act X pf iggg 
the power to bring the tax into force by a resolution does not on a proper construc- 
tion of section 143 (2) bring it within the range of those taxes or duties which “ were 
being lawfully levied ” prior to the commencement of Part III of the Government 
of India Act which alone are permitted to be continued to be levied notwithstanding 
that these duties were in the Federal Legislative List. This question has been con- 
sidered by us in great detail in TheTowii Municipal Committee v. Ramachandra Vasudeo 
■jChimioe and another, etc., in which judgment has been pronounced today and it is 
iihnecessary to re-examine the same. The mere existence of a power to bring a 
tax into operation, cannot, as pointed out, be equated with ” a tax which was being 
lawfully levied ” before Part III of Government of India Act, 1935. 

The third submission of learned Counsel for the appellant is also well-founded. 
The conclusion we have reached as to the effect of the amendment to section ill by 
Act X of 1936, and of tax imposed by resolution of the Council from jst April, J937 
not being a tax which was being lawfully levied immediately prior to istApril, 1942, 
is reinforced by reference to the Rules in Schedule IV which remained unamended 
.till 1942. Under section III (i) as amended, the tax could be levied only in 
accordance with the Rules in Schedule IV and as those rulesdid notmake.a provision 
for the levy of a tax on pensioners, it would follow that the tax “ was not being law.- 
fully levied ” on them. As already pointed out, the relevant rules in thatBchediile 
were framed at a time when Explanation (2) formed part of section i li and “jiehsiqn- 
•ers ’’ were deemed to “ hold appointments.” With the deletion of the Ekpldnatiqh, 
;the fiction created by the original. Madras Act IV of 1919 ceased and theieafter:if 
the Rules in Schedule IV had to be applied to them these had to be suitably modified# 
This, as we have pointed out earlier, was done only from ist April, 19423 ,80 that in 
reality taxes on pensioners were “lawfully” levied up to 1936 and then .after a break 
from ist April, i942,we use the word “ lawfully ”, on the assumption that this could 
have been legally done under the Government of India Act, 1935, a point already 
discussed. The learned Judges of the High Court have rejected the argument addres* 
sed-to them under this head by reference to section 18 of the Madras General Glauses 
Act corresponding .to section 24 of the General Clauses Act (Central :ActX of J897), 
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With'-great ■reSpcct''tO'the‘.learhed Judges wc do not see how this provision affords, 
arty assistanccdn' the matter. The Schedule and the Rules continued without repeal 
or-'amen'drriehtHvheh'tlih new section in (i) was substituted in 1936, and when this 
section made an'eference to the' Rules in Schedule IV it could only be a reference 
to' thfe R-uleS intlVc Scliedule lV which stood unaltered. If the phraseology employed 
dnthe SchcduIe Was inappropriate to a class.which was within section in (i), the 
' bnly^effect aVould' be that;the tax could -not be levied, because of the defect iii the 
law imposirig-the'fax'bnt such a situation is not remedied by refernece to the pro- 
vision m-tli'e: General; Glauses Act on which the learned Judges have relied. 

l:;‘ ;;;f4^'thereTdrc, Jlie jax w^ one notlawfully levied just prior to isT April, .1937 
aiiffwaslbne^brought after, the. Government of India Act, 1935 came into force and 
- reaUy.onlyifrpm ist, April, 1942 assuming this to be lawful it is obvious that the vali- 
dityrbfjtax 'could .hot, be,- sustained as a continuation of a lawful pre-existing levy 
under section, 143 (2). , , ' 

- in this, view it, is not necessaryto consider the last of the points urged by learned 
. Go|insei a-pd examipe .whether in case of an increase of rate, the entire .tax nyould 
liej^ome a new.tax and so unconstitutional or whether it is only the increase in the 
.rptdjtiiat would become iinenforceable, , 

,. nil,earli'ed Counsel for the respondent-Gorporation submitted that the tax could 
ttot be-d.Oe'med ‘fe be a tax on' income, as was suggested by the appeUahti but was 
feaily'atax'bh employment because it was in consideration of past services during 
cmploym'ehtdhat pension was payable. This argument was admiltedly hot urged 
before the learned Judges of the High Court and is obviously untenable. The* 
taxes specified in Entry 60 are taxes on the carrying on of a profession, trade, etc., and 
w^d^ffiereforehpply only to 'a case ol present employment. The mere, fact that a 
pereon-h^'previOuslybcch-in h'profespon or carried on a trade, etc., cannot justify 
aittax^undei’ this entry/-'* The tax oh the receipt of pension or on thelncome from 
inv'e^tinents which . is 'referred to in the last part of section rii (i) is in truth and 
■substahbP'*k' •tax-‘bn m'Come and in fact the argument before the High Court 
•proccedfed'oh ffii^'basis, so* have ’die learned Judges. At the time the tax is levied 
.tli:d3p'e‘hsidhcr"-'is'- ih'ho’^employment butis only in receipt of income tliough it 
might'be'for'paff';servic6s,‘ in- an employment. 

iV'ljl'iig'iiext.submijtted'.t^^^ Act X of 1936 which had been enacted , prior to the 
.Gpyemmeht.pf, India ,Act,^ 1935 was continued as an existing law by section 292, of • 
'•jhe'ip'dyernment 'of , India, ^ and as there was nothing in the Government of India 

A'ct against its cohtinuan'ce it ivould have effect even if lire terms of section 143 (2 ) 
were not satisfied by the present levy. The learned Judges of the High Courd 
accepted- this submission;- .In our opinion, they were in error. The qustion of the 
co'rrelation-'hetween Article/ 372 corresponding to section 292 of the Government 
of India" Actand^Ar tide 2 77 corresponding to section 143 (2) of the Government of 
,India Actwas considered by .this-Gourt in South India Corporation {P.) Ltd. V;' The 
Secretary,' Board of Revenue', 'Trivandrum^, z.nd this Go\xrts?dd: - ; , ■ 

'^■- r‘.^it'is's'etti'edJaw thaf a special proylsion should be given effect to the extent of its scope iearaig 
the gffiSal provision to' control cases -where the special provision does not apply. The earlier discus- 
sion =.tiiates it abundantly , clear /that the-.Gohstitution gives a separate treatment to the subject!>bf 

and Article 277.sayes-Ae,.existing tax««tc. levied by - States, if the conditions mentioned 
thermn.are cornplied with. ..lyhileArdcle, 3,72 saves all ,pre-Constitution valid la-;vs. Article 277 is 
confiacS only 'fo taxK, duties; c^K‘or; fees, lawfully levied immediately before the Constitution. 
.TherabreitA^tfcle 3'72 cannot b'e construed in such away as to enlarge the scope of the saving' of 
taxcs/'dutics/ce&es.odfecs. To state it differently. Article 372 must be read subject to i&ticle 
277, - , , , 

*J;‘'.'-Eea;rned Gbuhsehnext drew .our attention to section 142-A (i) of the Govem- 
m'ettt"bfIhdia<Act,h-935 and faintly suggested that it might afford him some asdst- 
ahcePThisiprbvision^-agaiPi'.was not- adverted to before the learned Judgds of the 
High" CoWt' 'arid- .for a'proper 'tb^son. Section 142-A (i) which 'corresponds '-'to 
. ATficle';276i(i')"'of the ConstitUtidri'.enactcd': ■ . -.;n/ 

1; 'G.A5{-2'95Uo'i93 of 1962, (Not yet reported), decided on 13th August, .1963.- 
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• Notwitlistanding anytliing in section one hundred of tliis Act, no provincial law rdating.to taxes 
for, the benefit. of Province or, of a municipality, district board, local board or, other local’ authority 
therein in respect of professions, trades, callings or employments sha,ll be invalid on thegrqund-that'it 
relates to a tax on income.” ■ 

This section would assist the respondent only if tax-imposed wa-edhe oii a profession 
trade,- calling, or employment and in that event the -seGtion 'provides;that suchj'a 
tax shall not be deemed to be a tax on income, but whete the-’tax'. imposed is bhe'hbt 
on a profession etc., at all, it docs hot mean that the State might lei’y alaxdnincoihe 
and call it profession tax. This is sufficient to dispose; of a similar ‘.argument,;^ 
regards the scope of the amended Entry 46 in the Provinciaf Legislative liist . (List'll) 
to which we have adverted earlier. ‘ ■ ■ f’ ■ ih ilv s-- 

, .The appeal accordingly succeeds and the appellant is hefd ■ehtitied 'to^thVi'felipf 
prayed by him in the petition he filed in the High, Couit,. vizi, a writjof Trohir 
bition against the respondent-Corporation from cidbrcihg the deniand.f'The'appel- 
lant will be entitled to his costs from the respondents here'ahd in tlie'Higli Gourt. 

K-.S. . '-AppeaVallowcd. 

THE SUPREME GOURT OFTNDlAt 

(Civil Appellate Jurisdiction.) . "7?’ ' V ." ' 

Present : — P. B. Gajendragadkar, A. K. Sarkar.and K. N. . Wanchoo,’; JJ. 
The Management ofU. B. Dutt & Co. (Private), Ltd. ■ '■ :: ''Appellaniy"-''.yt. 

The Workmen of U.B. Dutt & Go. (Private), Ltd. represented , 

by the President, Kozhikode Taluk Earcha Mill Thpzhilali _ ;■! ji,-.' 

Union, Kozhikode , ^ Respondent). 

Industrial Disputes Act (XIV o/1947 ) — Termination of employment on notice and wages under tie Standing 
Orders — Termination subject only to the adjudication by the Industrial ' Tribunal— Aclioif., can be Justifiedih> 
evidence before the Tribunal. ’ ^ 

Under Rule 18 (a) of the Standing Orders the employer can dispense with the service or'afiy 
employee^t any time by just giving 14 days notice or paying 12 da-ys wages.^ - ' 'i ■ '■ ■ -t' 

If the employer wanted to take action for misconduct and then suddenly dropped the. departiririi- 
tal proceedings which were intended to be held and decided to discharge the'employee mider.i^e'18 
(a) of the Standing Orders, it was clearly a colourable exercise of the power urider-t}iat rule iiiMpauch 
as Aat rule was used to get rid of an employee instead of following the course of holding ah mqufry 
for misconduct, notice for which had been given to tire employee and for which a departrheiitariiiquiry 
was intended to be held. The employer could defend the action under rule 18 (a) by leading evidence 
before the Tribunal to shotv that there tvas in fact misconduct and therefore the actioii takeu under 
rule 18 (a) was bona fide and was not colourable exercise of the power under tlrat rulei 

An employer carmot press his right purely on contract and say that under the contract -Im has 
tmfettered right “ to hire and fire ” his employees. That right is now subject to, industrial adju'dtea- 
tion and even a power like that granted by rule 18 (a) of the Standing Orders in this case; is subject 
to the scrutiny of Industrial Courts. The Industrial Court has the right to enquire.into .the. causes .that 
mighthaveled to termination ofseivice even under a rule like rule 18 (a) and if it is satisfied that the 
action taken under such a rule was a colourable exercise of power and was not.bona fide pT.'was a 
result of victimisation or unfair labour practice it would have jurisdiction, tp . intervene and ’ set 
aside such termination. ' ... r.,.;- ’ -.ti A’-./l' :t 

. Appeal by Special Leave from the Award dated the lotli March, . .1959, of 

tlie Industrial Tribunal, Kozhikode, in I.D.No. 89 of 1958. ■,/. . ' ..J , 

A. V. Viswanatha Sastri, Senior Advocate {T. V. R. Tatachari, 'Advocate tvith 
him), for Appellant. .\l 

’ Janardan Shartna, Advocate, for Respondents. ■ . 

The Judgment of the Court was delivered by ■ ■ 1. ; ■ 'Ai' A 

Wanchoo, J . — ^This is an appeal by Special Leave in ah industrial inatterl\'TIi'e 
brief facts necessary for present purposes are these. The. appellant is. a saw-mill 
carrying oh business in Kozhikode in the State of Kerala; One Sankaran was ln 
the employ of the appellant as a cross-cutter. It is said that oh 21st Jhhe,''i958 
Sankaran came drunk to the mill and abused the Engineer j the Secretary and others 
and threatened ffiem with physical violence. .He was caught hpid' of by 6ther.\vork- 

, . « C.A.N 0 . 50of 1961, .■■ . .•?9th January,. 1962;-; 
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!S^'4Mfi^en 6uts{jie..His sAid ^at he cairie again a sliort time later at |-‘36 p.m^ 
'and abused tbe same persons again. Thereupon the appellaiit served a charge^ 
sheet on Sankaran on 24th June, 195S setting out the above facts and asked him to 
show cause why his services should not be terminated on account of his grave indis^ 
cipline and misconduct. Sankaran gave an ^planatipn the, same day denying the 
allegations of fact made against him, though he admitted that he had come to the 
mill at the relevant tinde for taking his wages for that week. On 25th June, 1958 
Sankaran was informed that in view of his denial, a departmental inquiry would be 
held ahd he was also placed under suspension pending inquiry. The same day San- 
karan protested against his suspension and requested that in any case the depart- 
mental inquiry should be expedited. As no inquiry was held till 2nd July, 1958, 
Sank^an again \yrdte to the , appellant to hold the inquiry as early as possible. 
On 8th July, 1958, the appellant terminated the services of Sankaran under rule 
18 la) of the Standing Orders without holding any departmental inquiry and the 
order was communicated to Sankaran the same day. In the order the appeUaht 
informed Sankaran that the proposed inquiry, if conducted, would lead to further 
friction and deterioration in the rank and file of the employees in general and also that 
maintenance of discipline in the undertaking would be prejudiced if he was retained 
in the service of the appellant, and therefore it considered that no inquiry should be 
held; A disUute was then raised by the union which was referred to the Industrial 


Tribunal for tidjudication by the Government of Kerala in October, 1958. The 
Tribunal held that something seemed to have happened on the afternoon of 21st 
June, 1958, but there was no evidence to prove what had actually happened. It 
further held that the appellant had intended to take disciplinary action against 
the workman but subsequently departmental proceedings were dropped and action 
was taker! under rule 18 (a) of the Standing Orders. The Tribunal was of the view 
{hit fHis a cdloufablij exercise of the power given under rule 18 (0) to the appel- 
lant and therefore its action could not be upheld as a bona fide exercise of the power 
conferred. The Tribunal also pointed out that no attempt was made before it to 
defend the action taken under rule 18 (a) by proving the alleged misconduct. Two 
^itnesse's 'vvete produced before the Tribunal in connection with the alleged misi- 
(Wh'duct^ but the TriWna^ not rely on them on the ground that the important 
^iSpSK, nahiciy , ^e. Engineer, the Secretary and other members of the staff whose 
'evideiice would have been of more__ value had not been produced and no explana- 
tiofi had befcn given why they were not produced. The Tribunal therefore held 
that oh th6 facts' it could riot come to the conclusion that Sankaran had come drunk 
to the miU arid abused or attempted to assault either the Engineer or the Secretary 
-ti pgc'efs, In tlte result the order of discharge was set aside and Sankaran 


or 


was ordCTed to be reinstated. The appellant thereupon applied for Special Leave 
which was granted ; and that is how the matter has come up before us. 

- ^ The rriain contention of the appellant is that it is entitled under rule 18 («) 
of the Standing Orders to dispense with the service of any employee after comply- 
ing wim its terms. Rule 18 (a) is in these terms : — 

“ When the management desires to determine the services of any permanent workman receiving 
12 as. or more as daily wages, otherwbe than under rule21,he shall be given 14 days notice dr be 
paid 12 days wages ” . 

It may be mentioned that rule 21 deals witli cases of misconduct and provides for 
dismissal or suspension for misconduct and in such a case the workman so suspended 
is not entitled to any wages during the period of suspension. The claim thus put' 
fomard on behalf of the appellant is that it is entitled under rule 18 (u) of the Stand- 
ing Orders which is a term of contract between the appellant and its employees, to 
dispense, with the service of any employee at any time by just giving 14 days notice 
or paying 12 days wajges. 

opinion that this claim of the appellant cannot be accepted, aud it is 
;??i^\?,'n.thc day for an employer to raise such a claim for it amounts to claiiri 

tilSSrtftwf- the employer pleases and thus completely nega- 

te© sberinty of service which has been secured to industrial employees through 
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ihdusti;ikl adjudication for over a long period of tinie now. As fer back as 1952, 
the Labour Appellate Tribunal had occasion to consider this matter relating to 
discharge by notice or in lieu thereof by payment of wages for a certain period with- 
out assigning, any reason ; (see Buckingham and Carnatic Co., Ltd. etc. v. Workers of 
the Corhpahy, etc.) It was of opinion that even in a case of this kind the requirement 
bi bpha fides is essenti^ and if the termination of service is a colourable exercise 
of the power or as a result of victimisation or unfair labour practice the Industrial 
Tribunal would have the jurisdiction to intervene and set aside such termination.. 
FurthCT it held that where the termination of service is capricious, arbitrary or un- 
necessarily harsh on the part of the employer judged by normal standards of a reason- 
able man that may be cogent evidence of victimisation or unfair labour practice. . 
These bbseiwatipns of the Labour Appellate Tribunal were approved by this Court 
in The Chartered Bank, Bombay v. The Chartered Bank Employees' Union", and Assam 
Oil Company v. Its Workmen^. Therefore if as in this case the employer wanted to 
take action for misconduct and then suddenly dropped the departmental pro- 
ceedings which were intended to be held and decided to discharge the employee 
under rule 18 (a) of the Standing Orders, it was clearly a colourable exercise of the 
power under that rule inasmuch as that rule was used to get rid of an employee instead 
of follotving the course of holding an inquiry for nrisconduct, notice for which 
had been given to the employee and for which a departmental inquiry was intended 
to be held. The reason given by the appellant in the order terminating the services 
of Sankaran of 8th July, 1958, namely, that the proposed inquiry, if conducted, 
would lead to further friction and deterioration in the rarrk and file of the employees 
in general and also that maintenance of discipline in the under taking would be 
prejudiced if Sankaran were retained in service, cannot be accepted at its face 
, value, so that the necessity for an inquiry intended to be held for misconduct actually 
charged iriight be done away with. In any case even if the inquiry was not held 
by the appellant and action was taken under rule 18 {a) it is now well setded, in 
view of the decisions cited above, that the employer could defend the action under 
rule 18, (a) by lea.ding' evidence before the Tribunal to show that there was in fact 
misconduct and therefore the action taken under rule 18 («) was bona fide and vj&s 
not colourable exercise of the power under that rule. But the Tribunal has pointed 
• out that the employer did not attempt to do so before it. It satisfied itself by pro- 
ducing, two witnesses but withholding the important witnesses on this question. 
In the circumstances, if, the Tribunal did not accept the evidenee of the two 
witnesses who were produced it cannot be said to have gone wrong. 

Learned Counsel for the appellant however urges that the employer was em- 
powered lo take action under rule 18 {«) of the Standing Orders and having taken 
action under that rule, there was nothing for it to justify before the Tribunal. 
We have already said that this position cannot be accepted in industrial adjud^ 
catioil relating to termination of service of an employee and has not been accepted 
by industrial Tribunals over a long course of years now and the view taken by In- 
dustrial Tribunals has been upheld by this Court in the two case* referred to above. 
Learned Counsel for the appellant, however, relies on the decision of this Court m 
Parskotam L'dl Dkingra v. Union of India*. That was however a case of a public ser- 
’ yant and the edhsideratiohs that apply to such a case are in our opinion entire y 
■ different. Stress was ‘laid by the learned Counsel on the observations at page o 2 
where it was bbterved as follows: — — 

It is true that the; misconduct, negligence, inefficiency or other disqualification may be the 
motive or inducing factor which influences the Government to take action under the . 

contract of employment or. the specific service rule, nevertheless, if a right exists, under tn , 

or the rulK, to terminate the Service, the motive operating on the mind of the Government is, a g , 

C J., has said in Srinivas Ganesh v. Union of India*, wholly irrelevant. ” ^ ... 

it is urged, that the; same principle 'should be applied to industrial adjvidication. 
it is enough to say that the position of Government Servants stands on an entire y 


1. (1952) L.A.C. 490. 

2. (1961) 1 S.C.J. 70 : (I960) 3 S.C.R. 441. 
3 ; (1961) 1, S.C.J. 137 : (1960) 3 S.C.R. 457. 


4. (1958) S.C.J. 217 : (1958) S.C.R. 828. 

5. A.I.R. 1956 Bom, 455, 
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different footing as compared to industrial employees.^ Articles.-gto and? 3 t.t 
tlie Constitution apply to Government Servants and.itis in tlie liglit of these Articles 
read with the Rules framed under Article 309 that questions relating to termination 
of service of /Government Servants have to he considered. No such constitutional 
provisions have to be considered when one js dealing with industrial employees. 
Further an employer cannot now press his right-purely on contract and. say that 
under the contract he has unfettered right. ‘ to hire and fite his .employees. That 
right is notv subject to industrial adjudication and even a power like that granted 
by rule 18 (a) of the Standing Orders in this ' case, is subject to the .scrutiny of 
Industrial Courts in the manner indicated above., The appellant therefore cannot 
rest its case merely on rule .18 (a) and, say that having acted under, that rule there is 
nothing more to.be said and that the Industrial Court cannot inquire into the causes ^ 
that led to the termination of sei-vice under rule 18 («). The Industrial Court m 
our opinion has the right to inquire into tire causes that might have let to termination 
of scr^oce even under a rule like i8 (^') nnd if it is satisfied tli^t the action taken under 
such a rule was a colourable exercise of power and was not bonajftde or wa^ a result 
of victimisation Or unfair labour practice it would have jurisdiction to, jntei vene 
and set aside such termination. In this case the Tribunal held that the exercise 01 
powers was colourable and it cannot be said that that view is incorrect. The appelr 
lant failed to satisfy the Tribunal when the matter came before it for adjudication 
that tlie exercise of the power in this case was bona fide and was not colourable. It 
could have easily done so by producing satisfactory evidence ; but it seetns to have 
rested upon its right that no such justification was required and therefore having 
failed to justify its .action must suffer the consequences. 

Learned Counsel for the appellant also drew our atlcntion to anotlier decision 
of tills Court in The Patna Electric Supply Co., Ltd., Patna v. Bali Rai and mother'^. That 
case in our opinion has no application to the facts of this oasc because that case dealt 
with an application under section 33 of the Industrial Disputes Act while the present 
proceedings are under section 10 of the Act and the considerations which apply 
under 'section 33 are different in many respects from those -which apply to an 
adjudication under section 10. , 

The appeal therefore fails and is hereby dismissed with costs., 

-V.S, r- Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — B. P. Sinha, Chief Justice, K, N. Wanchoo and J. C. Shah, JJ. 
Ramesh - , , . . Appellant* ; 

V. 

The State of Maharashtra ^ Respondent. 

Penal Code (XLV of 1860), section 366-/1 — Gist of offence under — Person assisting prostitute to ply her 
profession — If guilty — Abetment — " Seduce ”■ — Meaning. ■ 

A pereon who merely accompanies a woman going ovit to ply her profession of a prostitute, even if 
she has not attained the age of eighteen years, does not thereby coihmit an offence under section' 366-A 
of the Indian Penal Code. It cannot be said- that thereby he induces her to go from any place or to do 
any act with the intent or knowl6dge contemplated by the section. Where a tvoiuan follows the 
profession of a prostitute and in following that profession she is encouraged or' assisted by someone no 
offence under section 366-A is committed by such person, for it carmot be said that the person who 
■ assists a girl accustomed to indulge in promiscuous intercourse for money in carrying on her profes- 
sion, acts witli intent or knowledge that she will be forced or seduced to illicit intercourse.' 

, Seduction implies surrender of her body by a woman who is otherts'ise reluctant or .unwilling to 
submit herself to illicit intercourse in consequence of persuasion, flattery, blandishment or importimity 
whether such surrender is for the first time or is preceded by similar surrCTder on earlier occasions. 

Emperor v. Baijnalh, {1932) I;L.R. 54 All. 756, Shaheb Ali v. Emperor, (1933) I.L;R. 60 Cal. 1457» 
, Aswini Kumar Roys. The Stale, A.I.R. 1955 Cal. 100 aaAKura v. Emperor, A.l.R, 1934 Lah. 227, not 
approved. - ■ ■ 


1. (1958) S.C.J. 416: (1958) M.L.J. (Crl.) 385 : (1958) S.C.R., 871. 

*Crl. A.No. 72ofl961, " 24th July, 1962. 
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But where a woman offers herself for intercourse for money — ^not casually but in the course of her 
profession as a prostitute— there are no scruples nor reluctance to be overcome, and surrender by her is 
not seducstiqn within the Code. It will be impossible to hold that a person who instigates another 
to assist a woman folldtving the profession of prostitute' abets him to do an act with intent that she may 
or with knowledge that she ■\vill be seduced to illicit intercourse. 

. Appeal, by Special Leave from tlie Judgment and Order dated 20th December, 

i960, .of the Bombay High Court in Criminal Appeal No. ,1207 of i960. . 

, 'J(d Gopal Sethi, Senior Advocate (C, L. Screen and R.L. Kohli, Advocates, witli 
him), for Appellant. 

G. C. Mathur and P.. D.,Menon, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Shah,. J.-r-On ist May, 1962, we ordered after arguments were concluded that 
the appeal be allowed and'.the conviction of the appellant be set aside. We now 
proceed to record our re^ons in support of the order. 

‘ . . The appellant Rainesh Amin and seven others were tried in the Court of Session- 
Aurangabad, for offences punishable under sections 366, 366-A, Indian Penal Code 
and abetment thereof. The appellant was the third accused at- the trial. The 
Sessions Judge convicted accused Nos. i to 4 and 7 of the offences charged against 
them and sentenced them to suffer rigorous imprisonment for two years for each 
■'offence, and acquitted the rest. The High Court of Bombay entertained appeal 
of accused Nos. r to 4 (but not of accused No. 7) and set aside the order of conviction 
and sentence against them for the offences punishable under section 366 read with 
section 34 and section 366-A of tire Indian Penal Code. The High Court, however, 
convicted the appellant of abetting the seventh accused in inducing a minor girl 
Anusaya to go with other persons from her residence at Kabadipura to' Gulzar 
Theatre, and then to a house known as Bohori Kathada with intent that she may 
or knowing that she was likely to be seduced to illicit intercourse. With Special 
Leave the appellant has appealed to this Court. 

The seventh accused Patilba is a resident of Aiirangabad and the eightir accused 
is his wife. Anusaya is the daughter of Shakuntala by her husband Kashinath. 
After the death of Kashinath, Shakxmtala brought her iniant daughter Anusaya 
to the house of Patilba ^d started living with him as his mistress. Sometime later 
Shakuntala left the house of Patilba cuid took up residence at Nasik, but Anusaya 
continued to live with Patilba and was brought up by him. Marriage was arranged 
by- Patilba between Anusaya and one Ramlal, but Anusaya declined to live with 
her husband. . Patilba introduced Anusaya to some “ customers” and she started 
indulging in promiscuous intercourse, for money. It was the prosecution case " 
ftat on 13th January, i960, the appellant went to the residence of Patilba and asked 
hiin to bring Anusaya and one Chandrakala (a woman following the profession of a 
prostitute) to the Gulzar Theatre, and accordingly, Patilba, the eighth accused, 
Chandrakala and Anusaya went to the Theatre. At the instance of the appellant, 
Anusaya and Chandrakala were taken by one Devidas (who has given evidence as 
an approver) to Bohori Kathada. Sub-Inspector Pagare of the Police Station City 
Police Chowk, Aurangabad had received information that some persons were con- 
suming illicit liquor in a room at Bohari Kathada and he arranged to raid that house. 
Pagare found accused Nos. i to 5 and Devidas in a room consuming liquor, i He 
also found Chandrakala and Anusaya in an- inner apartment. Persons found in 
the room. were arrested and sent for medical examination to the local Civil Hospital, 
and it -was found' that Anusaya had not attained the age of 18 years. Pagare then 
laid an information before the Judicial Magistrate, Aurangabad for offences punish- 
able.under the.Bombay Prohibition Act,. 1949— (we are informed at the, Bar that 
in respect of those, offences the , accused were acquired and we are not concerned 
in this case with.those offences)-^and also for, offences punishable rmder sections 366 
and 366-A.of .the Indian -Penal Code against nine persons including the appellant, 
Patilba and Devidas. . In ,ffie course ,pf proceediiigs for commitaent to the Court 
of Session,: Devid^ was tendered pardon on condition of his making a full disclosure 



of the circumstances witlim his knowledge. The ease was then committed to the 
Court of Session, Aurangabad for trial. The Court of Session held that accused 
Nos. I to 4 had in furtherance, of their common inferitioh kidnapped ,‘Anusaya.— a 
■girl below the age of 18 years— in order that she may be forced or seduced to illicit 
intercourse or knowing it to be likely that she would be forced or seduced to illicit 
intercourse, and the seventh accused Patilba had abetted the conimissibn of that 
offence, and' that accused Nos. i to 4 and 7 had induced Anusaya to go' from her 
residence to tire Gulzar Theatre and from the theatre to Bohori Kathada with intent 
that she inay be or knowing that it was likely that she would be forced or seduced to 
illicit intercourse. He. accordingly convicted accused Nos. i to 4 of the'offence under 
section 366 read with section 34 of the Indian Penal Code and also of the offence 
under section 366-A of the Indian Penal Code. r , . ' , 

The High Court of Bombay in appeal acquitted accused Nos. i to 4 of the 
offenceofkidnappingbecause, in their view, accused Nos. I to 4 had ; . 

“ nothing ^vhatever to do with the original kidnapping by Patilba (the 7th accused) and since he 
was not the lawful guardian of this girl, her being brought to this room cannot be regarded as kidnap- 
ping ”. 

The learned Judges also acquitted accuicd Nos. 1 to 4 of the offence ■under section 
366-A observing that 

“ there is no evidence of any direct talkbeUveen any of the accused and the girl, nor even of any induce* 
ment offered through Patilba (accused No. 7). Even so far as accused No. 3 is concerned, there is no 
direct talk between Anusaya and accused No. 3 which can be regarded as an inducement to her to 
move either from the house of Patlilba or from the theatre to the room in question.” ‘ ■ 

But in their view the case against the appellant “ did not end with this’^ they 
observed : , . 

“The evidence clearly indicates that accused No. 3 instigated Patilba 

find Devidas to bring the girl to the theatre and thereaftar to the room in question. , Patilba, as we 
have stated, being in custody of this girl and the girl being minor and helpless, induced or forced 
her to go to the cinema and thereafter to this room and actually left her there. So far as Patilba ’ was 
concerned, he intended that she should be forced or seduced to illicit intercourse by one or the other of 
the accused. Accused No. 3 by asking Patilba to bring the girl to the theatre and asking Devidas 
and Patilba to bring the girl to the room clearly instigated Patilba in the commission of this offence. 
He must, therefore, be held clearly guilty of the offence of abetment of this offence by Patilba.” 

The High Court accordingly convicted the appellant oLthe offence under section 
366-A read with section 109 of the Indian Penal Code, because, in their view, he 
had abetted the commission of an offence punishable under section 366-A by Patilba 
by instigating the latter to bring Anusaya to the theatre and by further instigating 
Patilba and Devidas to bring Anusaya from the theatre to Bohori Kathada. , 

In our view, the appellant cannot in law be held guilty of abetting the commis- 
sion'of an offence punishable under section 366-A, Indian Penal Code by Patilba^ 

The facts proved by the evidence are these : Anusaya at the material time had 
not attained the age^of 18 years. She was brought up by Patilba and even though 
she had married Ramlal she was at the. material time and for many months before 
living imder the guardianship of Patilba. For a long time before the date of the 
offence Anusaya was ; accustomed to indulge in promiscuous intercourse with 
“^customers ” for money. She used to entertain, as she herself admitted, “ one or 
two customers every day ” and had before the date of the offence been habituated, 
to the life of a prostitute.; On the day in question she and her companion Chandra* 
kala went to the Gulzar Theatre accompanied by Patilba. In the theatre Anusaya 
and Ghandrakala' were seeking customers : they repaired during the break-in The 
show to the entrance of the theatre for that purpose, but she had to , return disap-' 
pointed because they found a police van parked near the entrance. Anusaya anff the 
6th accused Went to Bohori Katlaada for carrying on their profession as prostitutes. 
There is no evidence that she w^ hot willing to go to Gulzar Theatre on the' night 
in question nor is there any eyidehce that she ewas unwilling to go to Bohori -Kathada 
to wHich she and her companion were invited for the purpose of prostitution ■ ' 
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Do tliese facts malie out a case against the appellant of abetment of the offence 
of procuration of a minor girl punishable under section 366-A of the Indian Penal 
Code? Section 366-A was enacted by Act XX of 1923 to give effect to certain 
Articles of the International Convention for the Suppression of Traffic in Women 
and Children signed by various Nations at Paris on 4th May, 1910. There are 
tliree principal ingredients of the offence : . , , . ' 

.(fl), that a. minor girl below the age of 18 years is induced by the accused, 

■ (b) that she is induced to go from any place or, to do any act, and 

- '(c) that she is so induced witli intent tliat she may be or knowing that it is 
likely tliat she will be forced or seduced to illicit intercourse witli another pei'son. 

The evidence, clearly .establishes, that Anusaya had not at the material time attained 
the age of 18 years. But there is no evidence on the record" that Patilba induced 
Anusaya to go to the theatre or from tire theatre to Bohori Kathada. It must be 
assumed that when Patilba accompanied Anusaya to the theatre and from the theatre 
to the Bohori Katliada attire suggestion of tire appellant ne knerv that she was going 
for plying her profession as a prostitute. But in om- judgment a person who merely 
accomparies a woman going out to ply her profession of a prostitute, even if she Iras 
not attained the age of eighteen years, does not thereby commit an offence under 
section 366-A of the Indian Penal Code. It cannot be said that thereby he induces 
her to go from any place or to do any act with the intent or knowledge contemplated 
•by the section. 

We agree that seduction to illicit intercourse contemplated by the section dees 
not mearr merely straying from the path of virtue by a female for the first time. 
The -verb ‘ seduce ’ is used in two senses. It is used in its ordinary and narrow serose 
as inducing, a woman to stray from the path of virtue for the first time ; it is also 
used in the wider sense of inducing a woman to submit to illicit intercourse at any 
time or on any occasion. It is in 5 ie latter sense that the expression has been used 
in section 366 and 366-A of the Indian Penal Code which sections partially overlap. 
This view has been taken in a large number of cases by the Superior Courts in India, 
•e.g. Prafiilakumar Basil v. The Emperor'^, Emperor v. Laxman Bula Kaoalva\ Krishna 
Maharana v. The King Emperor^, In re Khalandar Saheb^, Siippiah v. Emperor^, Perumal 
V. Emperor^, King' Emperor V. Nga Jli Ta’’, and Kart ara v. The State^. The view 
expressed to the contrary in Emperor v. Baijnath^, Shabeb AH v. Emperor''-^, Asioini 
Kumar Roy v. The State^^, and Kura v. Emperor^^ that the phrase used in section 326 
■of the Indian Penal Code is “properly applicable to the first act of illicit intercourse, 
unless there be proof of a return to chastity on the part of the girl since the fii-st act ” 
is having regard to the object of the Legislature unduly restrictive of the content of 
the expression “ seduce ” used in the Code. But this is not a case in which a girl 
who had strayed from the path of virtue when she was in the custody of her guardian 
and had with a view to carry on her affair accompanied her seducer or another person. 
.Such a case may certainly fall within the terms of section 366 or sectioh 366-A which- 
ever applies. But where a woman follows the profession of a prostitute, that is, 
•she is accustomed to offer herself promiscuously for money to “ customers ”, and 
in following that profession she is cncourgaged or assisted by someone, no offence 
under section 366-A is committed by such person, for it cannot be said that the person 
who assists a girl accustomed to indulge in promiscuous intercourse for money in 
■caiTying on her profession acts with intent or knowledge that she will be forced or 
•seduced to illicit intercourse. Intention on the pait of Patilba or kno^v•lcge that 
Anusaya will be forced to subject herself to illicit intercourse is ruled out by the 
-evidence ; such a case was not even suggested. Seduction implies surrender pf 
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her body by, a woman who is otherwise reluctant or unwilling , to submivhei-sclf to 
illicit intercourse in, consequence of persuasion, flattery, blandishment or importu- 
nity, whether sudh surrender is for the first time or is preceded by similar surrender 
on earliei’ occasions. But -where a -woman offers hcrcself for intercourse for money — - 
not casually but in the course of her profession as a prostitute — ^therc are no scruples 
nor reluctance to be overcome, and surrender, by her is not seduction within thc.Codc. 
It would then be impossible to hold tlrat a person who instigates another to assist 
a woman following the profession of a prostitute absets him to do an act with intent 
that she may or witli knowledge that she tvill be seduced to illicit intercourse 

K S. ", . . Appeal allowed. 

THE SUPEEME COURT OF INDIA. ' 

Present A. K. Sarkar, M, Hidayatullah and J. C. Shah, JJ. 

The Commissioner of Income-tax, Punjab, Jammu and Kashmir 

and Himachal Pradesh, Patiala ... Appellanf^ 

V. 

The Punjab Distilling Industries, Ltd., Khassa . Respondent. 

Income-tax Act {XI of 1922), section 4— Income — Assessce^ a distiller of liquor— Sale of liquor in bottles— 
Price of liquor^ price of bottles, and further refundable charge for return of bottles^ constituting consideration for 
sale — Refundable charge, assessable as trading receipt — Punjab Excise Act of 1914- and rule. 40,(141 ( f) as 
amended in 1948 — Scope. ^ 

The assessce, a distiller of country liquor, sold die liquor in bottles to the whole-salers for a consi- 
deration consisting of the price of the liquor and tlic price of the bottles also, under a scheme called 
the buy-back scheme devised by the Government till 1945, when the assessee began to collect besides 
the above two sums, a furtlier amoimt called empty bottles return security deposit. The entire sum 
collected in this account was refunded in full on return of 90% of the bottles covered by it. The 
Supreme Court had already held in die case of the assessee for the assessment years 1 947-48 and 1 948-49, 
that this additional sum forming part of the consideration was a trading receipt and assessable. In 
regard to the assessment years in question, while the Department held that this additional charge was 
assessable, the Tribunal and the High Court came to a contrary conclusion on the ground that the 
rule 40 (14) (/) framed under the Punjab Excise Act of 1914, and as amended in 1948, making it 
compulsory to return at least 90% of the botdes and allowing the distiller to levy a further charge for 
this, altered the legal position. The charges collected after 1948 on this account were held to be 
not taxable. On ah appeal taken by the Department to the Supreme Court, 

Held : The additional charge is assessable as a trading receipt and the amendment has no effect 
on tliis aspect. The trade consisted of sale of bottled liquor and tlic consideration for the sale was 
constituted by several amounts respectively called, tlie price of the liquor, tlic price of the bottles, 
and the additional charge. The splitting-up of the amounts into different accounts would not 
make the total any the less the consideration for the sale. 

The High Court thought that the earlier judgment of the Supreme Court had been based on the 
following considerations. (1) the additional charge had been made -ivithout tlie sanction of the 
Government and by tlie assessee itself, (2) that it could not be security deposit for tlie return of the 
bottles for there was no right to their return and (3) that it was refundable under the contract of sale 
itself, and in the instant case as a result of the amended rule, those factors are not available. 

The prior judgment was not based upon the three factors. Nothing turned upon the factivliether 
the charge was made ivith or without the sanction of the Government. 

The contention in the prior case that the charges formed a security deposit had been advanced 
only for the purpose of showing that they were not a part of the trading transactions. ' The question 
was not really whether the charges were security deposits but whether they were part of the trading 
transactions or had been made at anterior stages. The Court held that they -were part of the trading 
transaetions and were not relatable to an anterior stage. , , , ^ 

Even under the amended rule there is no right to tlie return of the bottles, and the only reason, 
why the rules reqmrcd the whole-saler to return the bottles to the distiller was to authorise the impod 
tion of a term of the sale upon the breach of which, the charges for the bottles cease to be refund^le* 

The deposit ivas actually taken under the contract ; it was nonetheless so though the contract 
was authorised by the amended rules. The prior judgment held the amount deposited was refundable 
under the terms of the contract constituting the trading transaction and was therefore; a trading 
receipt* . * » 

Appeals by Special Leave from the Judgment and Order dated 23rd March 1961 
ofthe Punjab Court in Income-tax Reference No. 14 of I960.. .! : ’ 

♦C.As.No3.T07toinofl963. - - ' .. 24th March, 1964.. 
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R. Ganapathi Iyer and JR. iV. Sachthey, Advocates, for Appellant (In all the 
Appeals). ■ , ■ 

S’. T. Desai, Senior Advocate {R. K. Gaiiba, B. P. Singh and Nmnit Lai, Advocates,, 
y/ith him), for Respondent (In all the Appeals). , 

' The Jud^ent of the Court was delivered by ■ . ' • 

Sarkar, We think that these appeals are covered by the judgment of this 
Court in Punjab Distilling Industries, Ltd. v. Commissioner of Income-tax^ and the 
High Court was in error in its view that the ratio decidendi of that judgment was not 
applicable to them. The earlier case had arisen out of the assessment of the same 
assessee but it was concerned with the years 1947-48 and 1948-49 while the present 
appeals are concerned with the years 1946-47, 1949-50, 1950-51 and 1951-52. The 
accounting period of the assessee was from December 1, in one year to November 30- 
of the following year.. In both the cases the assessments were for income-tax, excess 
profits tax and business profits tax. The point for consideration in respect of all 
these taxes was, however, the same. 

A full statement of the facts will be found in the judgment in the eailier case and 
it is unnecessary to state them at length over again. The assessee who was a distiller 
and seller of bottled country liquor, started collecting from its customers from the- 
year 1945 besides the price of the liquor and the bottles in which the liquor was sold, 
a further charge called “ empty bottles return security deposit ”. This charge was- 
made at a certain rate per bottle delivered depending on its size on the term that it. 
would be refunded as and when the bottles were returned to the assessee and that 
the entire sum collected on this account in respect of any one transaction would be- 
refunded in full on return of 90% of the bottles covered by it. The question is whether 
this charge is a trading receipt assessable to tax. In the earlier case this Court held 
it to be assessable. This Court then said (page 687), 

“ the trade consisted of sale of bottled liquor and the consideration for the sale was constituted, 
by several amounts respectively called, the price of the liquor, the price of the bottles and the security 
deposit. Unless all these sums were paid the appellant would not have sold the liquor. So the- 
amoimt which was called security deposit was actually a part of the consideration for the sale 
and, therefore, part of the price of what was sold.” 

In respect of the years now under consideration the Income-tax Officer Aaxed 
these charges and on appeal the Appellate Assistant Commissioner confirmed the 
Income-tax Officer’s view. On further appeal, however, the Income-tax Tribunal 
reversed the decisions of the authorities below and held that these charges were loans- 
and not tr^iding receipts. It may be stated that all this had happened before the 
aforesaid earlier judgment was delivered. After the Tribunal’s decision, the- 
Commissioner of Income-tax obtained a reference of the following question to- 
the Punjab High Court : 

“ Whether on the facts and circumstances of the case the collections by the assessee company 
described in its accounts as ‘ empty bottle return security deposits ’ were income assessable under 
section 10 of the Income-tax Act.” 

It is of interest to note that the earlier case also concerned an identical question 
and had been answered both by the High Court and this Court in the affirmative. 

If the judgment in the earlier case covered the present appeals, then the ques- 
tion referred would, of course, have to be answered in the affirmative. The High 
Court, however, took the view that as a result of the amendment of the rule made 
under the Punjab Excise Act, 1914 which came into effect from April 1, 1948, 
the charges collected after that date were not covered by that judgment. It held 
that the amended rule made the ratio decidendi of pur judgment inapplicable to the 
charges collected after that date. The rule referred to is rule 40 (14) (/) and the 
relevant part of it on which the High Court, based its view is as follows : — 

(v) It is compulsory for , the licensee to return at . least 90% of the bottles issued to 
him by the licensed distiller. . . 

1, ( 1959 ) Supp.l S.C.R. 683 : (1959) S.C.J. 580 ;LL.R; (195?) Punj. 573,- 
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(vi) The licensed distiller may, at the time of issue, demand security at the rates of three 
Tupces. two rupees or one rupee and eight annas per dozen quart, pint or nip bottles respectively 
Tip to 10 per cent, of the bottles issued by him and confiscate the security to the extent falling 
-short of the 90 per>eent. limit. . . ■ 

The licensee referred to in the earlier of the rules quoted is the wholesaler to whom 
the distiller sold his liquor. It is not very clear what is meant by the words “ up to, 
10 per cent, of the bottles issued ” or the words “ falling short of the 90 per cent, 
limit ”. It is not necessary, however, to pursue this matter for we shall not be con- 
cerned with the precise meaning of these words. It is not in dispute that some charge 
-described as a deposit was realised on the term that it would be refunded in certain 
•eventualities and that is enough for our purpose for the only question is whether 
this charge was a trading receipt. , - ' 

The High Court thought that the earlier judgment of this Court had been based . 
•on three considerations, namely, (V) that the charge concerned had been made without 
Government’s sanction and entirely as a condition imposed by the assessee itself 
for the sale of its liquor ; (2) that it could not be security deposit for The return of 
the bottles for there was no right to their return and (3) that it was refundable under 
-the contract of sale itself. In the High Court’s view if these circumstances were 
not there, our decision would have been different. The High Court held that since 
the amended rules came into force, none of these considerations was available 
and, therefore, the charges could not be held to be trading receipts. The following 
•quotation from the judgment of the High Court fairly summarises its reasoning : 

“ The amended rules were given effect from 1st April, 1948. The securities were demanded 
in accordance with the above rules. The three considerations which prevailed with their Lordships 
-of the Supreme Court and which have been mentioned above will not apply to the instant case. 
It cannot, therefore, be said, as was the case in the appeal before their Lordships of the Supreme 
Court, that the ‘ additional amounts had been taken without Government’s sanction and entirely 
as a condition imposed by the appellant itself for the sale of its liquor ’. Again it cannot be said 
that the ‘ wholesalers were under no obligation to return the bottles ’. Lastly, in view of the 
•statutory rule amended in 1948 it cannot be said that the deposit ‘ was part of each trading transac- 
tion and was refundable under the terms of the contract relating to trading transaction , under 
■which it had been made.” 

It is not in dispute that if the High Court was in error in this reasoning, the present 
.case will be governed by the earlier decision. 

With respect to the learned Judges of the High Court, we flunk that the earlier 
judgment of this Court has been misunderstood by them. That judgment had not 
been based on the three points mentioned by the High Court and this we now proceed 
to show. The first point of distinction between the two cases was based on the observa- 
tion in the earlier case that the “additional amounts had been taken without Govern- 
ment’s sanction and entirely as a condition imposed by the appellant itself for the 
■sale of its liquor.” The High Court apparently thought that by this observation 
it was suggested -that if the amounts had been taken under Government’s sanction, 
then they would not have been taxable. We are wholly unable to agree that this 
Is a correct reading of that judgment. That observation contained only a recitd 
■of fact and was made for the purpose of distinguishing these amounts from the other 
amounts charged by the assessee as price of bottles to which we have earlier referred. 
The other amount was charged under a scheme framed by the Government and 
■called the “ buy back scheme ”. We find nothing in the earlier judgment to show 
that the conclusion there arrived at was based on the fact that the charge had not 
been made with the sanction of the Government. That nothing turned on whether 
.a charge Was made under a Government scheme or purely as a matter of contract 
would indeed appear to have always been the common case. Thus even before the 
-amended rules had come into force, the assessee had been collecting under the afore- 
said “ buy back scheme ” which had the sanction of the Government, from its custo- 
mers as price of the bottles, a charge which was refundable on the return of the 
bottles. The charge now under consideration is a charge additional to that collect- 
■ed under the “ buy back scheme ” and this we have earlier said. It has never been 
in dispute, either in the earlier case or now that the charge under the “ buy back 
•scheme” which was collected under Government’s sanction cohMituted a taxable 
income. This Court had never said, nor was it ever contended by the assessee 
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that a collection would not be taxable if it had been made with the sanction of tho 
Government. The first point of distinction sought to be made by the High Court is,, 
therefore, unfounded.' 

The second point made by the High Court was that the observation in the earlier 
judgment that the charge could not be a security for the return of the bottles as there 
was no right to such return, was ho longer applicable as under the amended rules there 
was a right to the return of the bottles. We do not agree for reasons to be stated later,, 
that under the amended rules there was such a right but we will assume for the 
present that there was. Now, the argument in connection with which that observa- 
tion was made was that if the charges were deposits for securing the return of the 
bottles, they were not trading receipts. By the aforesaid observation this Court, 
dealt with the first part of this argument and said that the assunrption that the charges- 
were for securing the return of the bottles was unfounded for there was no right tO' 
such return. If the charges were not by way of security deposit the argmnent must, 
of course fail. So that was one answer that was given to the argument. But this- 
Court did not stop there and proceed to consider the argument as a whole, namely,, 
whether if the charges were security deposits, they were not trading receipts. 

Now, the reason why it was said that if the charges were security deposits they 
were not trading receipts is to be found in two cases on which the argument was based. 
The first was the case of Davies v. Shell Co. of China, Ltd. In that case the Com- 
pany had delivered its product to certain agents for sale and payment of the sale 
proceeds to it. The Company took money from each agent as deposit to secure 
itself against the risk of default by him to account for the sale proceeds. It was- 
obser\'ed by Jenkins, L.J., 

“ Mr. Grant described the agents’ deposits as a part of the Company’s trading structure, not 
trade receipts but anterior to the stage of trade receipts, and I think that is a fair description of them.. 
It seems to me that it would be an abuse of language to describe one of these agents after he had made- 
a deposit, as a trade creditor of the Company in respect of the deposit not on account of any goods 
supplied or services rendered by him in the course of its trade, but simply by virtue of the fact that he 
has been appointed an agent of the Company with a view to his trading on its behalf, and as a condi- 
tion of his appointment has deposited with or, in other words, lent to the Company the amount 
of his stipulated deposit.” 

That was the kind of security deposit which Mr. Sastri appearing for the assessee 
on the earlier occasion said the “ empty bottles return security deposits ” were. 
The real point, therefore, in contending that the deposits were security deposits 
was to establish that they were not part of the trading transactions at all but related 
to a stage anterior to the trading transactions. This contention was rejected and 
it was held that the “ empty bottles return security deposits ” were not the kind of 
deposits considered in the Shell Company case^. 

The other case on which Mr, Sastri then relied was K. M. S. Lakshmanier &' 
Sons v. Commissioner of Income-tax and Excess Profits Tax, Madras'^. That case 
dealt with three trade arrangements. Mr. Sastri contended that the “ empty 
bottles return security deposits ” were the kind of deposits dealt with in the tMrd 
arrangement considered in that case but this argument also failed. Under the 
third arrangement, the trader took from its constituent at the commencement of an 
expected series of trading transactions with it a deposit and kept the same till the 
business connection came to an end whereupon the deposit was refundable to the 
constituent with'interest at 3 per cent, per annum after deduction thereout of any 
amount remaining due from the constituent on the trading transactions. The 
understanding was that the constituent would pay for each purchase made by him 
from the trader during the continuance of the business connection and it was only 
where he failed to make the payment that the amount due became liable to be deduct- 
ed from the deposit. This deposit was held by this Court to be a loan for these 
reasons : 

“ The amount deposited by a customer was no longer to have any relation to the price fixed for 
the goods to be delivered under a for\vard contract — either instalment or otherwise. Such price: 


1. (1951) 32 T.C. 133. (1953) S.C.R. 1057. - 

2. (1953) 1 M.L.J. 609 : (1953) S.C.J. 222 : 
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was to be paid by the customer in full against delivery in respect of each* contract .It was 

only at the end of the ‘ business connection ’ with the appellants that an adjustment was to be made 

towards any possible liability arising out of the customer’s default The transaction 

had thus all the essential elements of a contract of loan.” (p. 1063). ' ' . 


None of these cases, therefore, was concerned with the, question whether a 
security deposit was by its very nature such that it could not be a trading , receipt. 
The first case dealt with an actual security deposit but it was held that that deposit 
was not a trading receipt not for the reason that it was a security deposit but for 
the reason that it formed the structure under which trading transactions producing 
trading receipts were conducted and. was not itself corinected with any trading 
transaction. In the second case, the receipt was held to be a loan t that, it might be 
also a security deposit was not even mentioned. It was held not to be a trading 
receipt because it had no connection with the trading transactions but related to a 
stage anterior to the trading transaction. 

It is, therefore, clear that the contention that the charges formed a security 
•deposit had been advanced only for the purpose of showing that they were not a' 
part of the trading transactions. The question was not really whether the charges 
were security deposits but whether they were part of the trading transactions or had 
been made at anterior stages. This Court decided that they were part of the trading 
transactions and were not relatable to an anterior stage. That is all that it was 
called upon to decide and did decide. 

That on the earlier occasion this Court was not concerned with the question 
whether the charges made were security deposits or not would appear from the 
following observations occurring at page 690 : 

“ Mr. Sanyal was prepared to argue that even if the amounts were securities deposited for the 
aretum of the bottles, they would still be trading receipts, for they were part of the trading transactions 
and the return of the bottles -was necessarj' to enable the appellant to carry on its trade, namely, 
to sell liquor in them. As we have held that the amounts had not been paid as security for the return 
•of the bottles, we do not consider it necessary to pronounce upon this contention.” 

This Court, therefore, did not decide that if the deposits had been made to secure 
the return of the bottles, they could not be a trading receipt. The High Court was 
in error in distinguishing the present case from the earlier one on the basis that 
•this Court had then so decided. 

We now turn to the question whether under the amended rules there was any 
right in the distiller to the return of the bottles. We think there was not and in this 
respect the two cases are identical ; in none was the charge in fact a security deposit. 
The reason for that view is this. The liquor passed through three sales bef ore it 
reached the consumer ; first the distiller sold it to a wholesaler then the wholesaler 
to a retailer and lastly, the retailer to the consumer. If the rules created an obliga- 
tion on the wholesaler to return the bottles to the distiller, then the rules would 
provide for a return of the bottles to the wholesaler by the retailer and to the retailer 
by the consumer ; without such rules it would be idle to require the wholesaler to 
return the bottles to the distiller. We have not been shown anything creating a right 
in the wholesaler or the retailer to a return of bottles. Clearly,, the consumers were 
under no obligation to return the bottles in which they bought liquor. Sub-clause 
f v) of the rule on which the High Court based itself, referred to the return of the 
bottles in which liquor was sold. In the absence, of a right in the wholesaler to a 
return of the bottles from the retailer it would be insensible to read that provision 
as creating an obligation on the wholesaler to return the bottles. He had no means 
under the rules to perform, that obligation. That rule, therefore, must be read as 
intending only to lay dowm that if the wholesaler could not return the bottles, liis 
•deposit was liable to be confiscated under sub-clause (vi). Again, the rules do not 
lay down ariy procedure by which the distiller might enforce the return of the bottles 
to him, which they would have undoubtedly done if it was intended to give him a 
right to the return of the bottles. Indeed there is nothing to show that be can obtain 
^ch a return. Whether tlie wholesaler would be liable to punishment under the 
Act for breach of his obligation to return the bottles or not is to no purpose, for we 
are now concerned with the right of the distiller to obtain a return of the bottles. 
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It seems to us that the only reason why the rules required a 'wholesaler to return 
the bottles to the distiller was to authorise the imposition of a term of the. sale 
upon the breach of which, the charges made for the bottles would cease to be 
refundable. ‘ ' 

We now come to the last point of distinction made by the High Court. On 
the earlier occasion tliis Court had said that the amount deposited was refundable 
under the ternas of the contract constituting the trading transaction and was, therefore, 
a trading receipt . The learned Judges of the High Court seem to have been of the 
opinion that since the rule was amended, the deposits had to be made uncler.it and,- 
therefore, were not thereafter received under the contract or as part of the trading 
transaction constituted by it. With great respect to the learned Judges, there appears 
to be some confusion here. The rule by its own force does not compel a deposit 
to be made. The terms of the rule make this perfectly clear. All that it does is 
to empower a distiller to take a deposit. But the deposit must be taken under a 
contract made in regard to it ; it is not taken under the rule itself. In other words, 
all that the rule does is to authorise the making of a contract concerning the deposit 
on the terms mentioned in it, the object apparently being to avoid any question as 
to its validity arising later. We may here point out that the trade in liquor is 
largely controlled by Government Regulations. It must, therefore, be held that 
the deposit was actually taken under a contract ; it was nonetheless so though, the 
contract was authorised by the statutory rules. The third point of distinction on 
which the High Court relied was, therefore, also without foundation. Whether if 
the deposits had been made without a contract and directly under the rules and in 
respect of a trading transaction made by a contract they would have been trading 
receipts or not, is not a question that arises in the present appeals and on that ques- 
tion we express no opinion now. 

For these reasons we thinlc that these appeals are completely governed by the 
earlier judgment of this Court and we answer the question referred in the affirmative. 
We should state that even according to the High Court the amounts collected as 
“ empty bottles return security deposit ” prior to 1st April, 1948, were chargeable 
to tax. 

The appeals are allowed and the respondent will pay the costs here and below. 
There will be one set of costs allowed as hearing fee. 

V, S. Appeals allowed. 


THE SUPREME COURT OF INDIA. 

Present K. Subba Rao, J, G. Shah and S. M. Sikri, JJ. 

J. Dalmia . . Appellant^ 

V. 

The Commissioner of Income-tax, New Delhi . Respondent. 

Indian Income-tax Act (XI of 1922), section 16 (2) — Dividend — Assessee, shareholder in company — Articles 
of Association empowering declaration of interim dividends by directors — Interim dividend declared, not paid 
within accounting year — IiKome, not assessable in respect of accouting year — Company — General meeting — . 
Declaration of dividend — Enforceable obligation — Interim dividend-^Declaration by directors — Rot an enforceable 
obligation, but rescindable — Mere declaration in either case not payment. 

The assessee was tlie registered holder of shares in the year of accounting ending tvith September 
30, 1951, in a company registered under the Companies Act of the former Rampur State, Article 73 
of the Articles of Association of the Company provided for the declaration of diyidend by the company 
in general meeting and Article 74 provided for the declaration of an interim dividend by the directors 
•of the company in their discretion. Pursuant to a resolution passed by the board of directors of 
the company at a meeting held on 30tK August, 1950, the assessee received a dividend warrant 
dated 28th December, 1950, for Rs. 4,12,500 being the interim dividend in respect of the shares. 
This amount tvas brought to tax in the assessment year 1952-53 by the Revenue rejecting - the 
objection of the assessee that it represented the income for the assessment year 1951-52. Tlie High 
Court affirmed the orders and tlie assessee appealed to the Supreme Court, 
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Held : The dividend would be income assessable for. the assessment year 1952-53. 

A declaration by a company in general meeting gives rise to an enforceable obligation, but 
a resolution of the board of directors resolving to pay interim dividend or even resolving to declare , 
interim dividend pursuant to the authority conferred upon them by the Articles of Association gives 
rise to no enforceable obligation against the, company, because the resolution is always capable of 
being rescinded. , , ’ 

The departure in the text of Article 74 of the Articles of Association of the company from the 
statutory version rmder Table A of the power in respect of interim dividend makes no real difference 
in the true character of tire right arising in favour of the members of the company on'execution of the 
power. 

Under section 16 (2) of tlie Act, the Legislature had not "made dividend income taxable in the 
year in which it becomes due ; by express words, it is taxable only in the year in which it is paid, 
credited, or distributed or is deemed to be paid, credited or distributed. 

A mere declaration of dividend in general meeting of the company cannot be regarded as pay- 
ment rvithin the meaning of section 16 (2). 

It is true that the expression ‘ paid ’ in section 16 (2) docs not contemplate actual receipt of the 
dividend by the member. In general, dividend may be said to be paid within the meaning of the section 
when the company discharges its liability and makes the amount of dividend unconditionally available 
to the member entitled thereto. The test, that because the dividend becomes due to the assessee 
who has the right to deal with it or dispose of the same in any manner he likes, it is taxable in the year 
in which it is declared, cannot be regarded as correct. 

Much less can it be said that a resolution of the directors declaring interim dividend, wliich is 
capable of being rescinded by directors, would operate as payment , before the company has actually 
parted with the amount of dividend or discharged its obligation by some other act. 

Appeal from the Judgment and Order dated 6th March, 1961 of the Punjab 
High Court (Circuit Bench) at Dellii in I.T. Ref. No. 16 of 1959. 

S. K. Kapur, Senior Advocate (R. P. Maheshwari, Advocate, with him), for 
Appellant. 

C. K. Daphtary, Attorney-General for India and K. N. Rajagopal Sastri, Senior 
Advocate (R. N. Sachthey, Advocate, with them), for Respondent. 

The Judgment of the Court was delivered by 

Shah, J . — 'The appellant which is a Hindu undivided 'family was the registered 
holder of 1,500 shares of M/s. Govan Bros. (Rampur), Ltd. in the year of account 
October 1, 1950 to September 30, 1951. Pursuant to a resolution passed by the 
board of directors of M/s. Govan Bros. (Rampur), Ltd. — hereinafter called 
‘ Govan Bros.’ — at a meeting held on August, 30, 1950, the appellant received a 
dividend warrant dated December "28, 1950 for Rs. 4,12,500 being interim dividend 
in respect of its share-holding in Govan Bros. Tliis amount was brought to 
tax with the other income of the appellant in the assessment year 1952-53 by the 
Revenue authorities, after rejecting the objection of the appellant that it represented 
income for the assessment year 1951-52. 

At the instance of the appellant the Appellate Tribunal drew up a Statement 
of the Case and referred the question set out herein below to the High Court of ' 
Punjab under section 66 (1) of the Indian Income-tax Act : 

“ Whether on a true interpretation of Article 95 of the First Schedule to the Indian Companies 
Act, 1913, the dividend of Rs. 4,12,500 was liable to be included in the assessment year 1952-53.” 

The High Court recorded ah answer to the question in the affirmative. Against 
the order of the High Court, this appeal is preferred by the appellant with certificate 
granted by the High Court. 

_ Even though the question was framed as if Article 95 of the First Schedule to the 
Indian Companies Act, 1913, applies to Govan Bros., it is common ground that the 
company was registered under the/ Companies Act of the former Rampur State, and 
it had adopted special Articles of Association in supersession of Table A of the 
Companies Act. The relevant Articles of Govan Bros, dealing with declaration 
or payment of final and interim dividends were Articles 73 and 74. The High Court 
therefore proceeded to deal with the question on the footing that it was, by the ques- 
«on referred, called upon to interpret Article -74 of the Articles of Association of 
Govan Bros. It is common ground between the appellant and the Revenue that 
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the provisions of the Companies Act of the former Rampur State were in terms, 
identical with.the provisions of the Indian Companies Act, 1913. 

The appellant contends that the directors of Govan Bros, had in exercise of 
authority expressly confenred upon them by Article 74 declared dividend in their 
meeting dated August 30, 1950 and on such declaration the dividend became a debt 
due to the appellant and under the Indian Income-tax Act it became taxable in the 
year of assessment 1951-52, for the previous year of the appellant had ended on Sep- 
tember 30, 1950. The Commissioner of Income-tax says that the director of Govan 
Bros, had paid by warrant issued on Decerhber 28, 1950 pursuant to a resolution 
dated August 30, 1950, interim dividend and it was only on payment the dividend 
became taxable under section 16 (2) of the Indian Income-tax Act; It is said by 
the Commissioner that dividend final or interim is taxable not in the year in which 
it is declared but only in the year in which it is paid, credited or distributed, or deemed 
to be paid, credited or distributed, and that in any event a resolution by the Board 
of Directors to pay interim dividend does not create an enforceable obligation, for 
it is always open to the directors to rescind the resolution for payment of dividend’ 
even if it is one in form declaring dividend. 

The Indian Companies Act, 1913 contains no provision for declaration of divi- 
dend either interim or final : it does not say as to who shall declare the dividend,, 
nor does it say that dividend may be declared in a general meeting of the company. 
But section 17 (2) provides that the company may adopt all or any of the regulations 
contained in Table A in the First Schedule to the Companies Act as its Articles of 
Association, and shall in any event be deemed to contain regulations identical with 
or to the same effect, amongst others, as regulation 95 and regulation 97 contained 
in that Table. Regulation 95 of Table A provides that the company in general meet- 
ing may deplare dividends, but no dividends shall exceed the amount recommended 
by the directors, and regulation 97 states that no dividends shall be paid otherwise 
than out of profits of the year or any other undistributed profits. Regulation 96,. 
which is not an obligatory article, provides that the directors may from time to time- 
pay to the members such interim dividends as appear to the directors to be justified 
by the profits of the company. Govan Bros, had in their Articles of Association 
made the following provision with regard to dividends : 

“ Article 73, — The Company in general meeting may declare a dividend to be paid to the- 
members according to their rights and interests in the profits. 

Article 74. — ^When in their opinion the profits of the company permit, the directors may 
declare an interim dividend. 

Article 77. — ^No dividend shall be payable, except out of the net profits arising from the busi- 
ness of the company, and no larger dividends shall be declared than is recommended by the direc- 
tors.” 

By Article 80 it was provided that unless otherwise directed by the company in general 
meeting any dividends may be paid by cheque or warrant sent through the post to ^ 
the registered address of the member entitled to the same. In Article 74 relating 
to payment of interim dividend, there was a slight departure from the regulation 
under Table A of the First Schedule to the Companies Act. Whereas under regula- 
tion 96, Table A the directors are authorised to pay\.o the members interim dividends, 
by Article 74 of the Articles of Association of Govan Bros, the directors are authorised 
to declare interim dividend. It may be noticed that under section 17, adoption of 
an article ip form identical with, or to the same effect as regulation 96 of Table A, 
is not made obligatory. 

The material part of section 16 (2) of the Income-tax Act as it stood before it 
was deleted by section 7 of the Finance Act, 1959 with effect from April 1, 1960, 
read as follows ; 

“ For the purposes of inclusion in the total income of an assessee any dividend shall be deemed 
to be income of the previous year in which it is paid, credited or distributed or deemed to have been 
paid, credited or distributed to him * * * ’* 

The clause in terms made dividend the income of the year in which it was paid, credited 
or distributed or was deemed to have -been paid, credited or distributed. In the- 

s c J — 33 
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present case dividend was paid to the appellant on December 28, 1950. It is not the 
case of the appellant that the amount was either credited in the books of account of 
■Govan Bros, to the appellant or was distributed or deemed to have been paid, credited 
or distributed to the appellant before the 'close of the appellant’s year of account 
•ending September' 30, 1950. .But Mr. Kapur contends that under the law governing 
-companies on declaration, dividend interim or final becomes due, and it must be 
regarded for the purpose of the Income-tax Act as paid to the member on the date on 
which it is declared. 

There is no doubt that a declaration of dividend by a company in general meeting 
gives rise to a debt. “ When a company declares a dividend on its shares, a defat 
immediately becomes payable to each share-holder in respect of his dividend for 
which he can sue at law, and the Statute of Limitation immediately begins to run ” : 
In re Severn and Wye am. Severn Bridge Railway Company^, But this rule applies 
only in case of dividend declared by the company in general meeting. A final divi- 
dend in general may be sanctioned at an annual meeting when the accounts are presen- 
ted to the members. But power to pay interim dividend is usually vested by the Articles 
of Association in the directors. For paying interim dividend a resolution of the 
• company is not required ; if the directors are authorised by the Articles of Association 
they may pay such amount as they think proper, having regard to their estimate of 
the profits made by the company. Interim dividend is therefore paid pursuant to 
the resolution of the directors on some day between the ordinary general meetings 

- of the company. On payment, undoubtedly interim dividend becomes the property 
of the share-holder. But a mere resolution of the directors resolving to pay a certain 
amount as interim dividend does not create a debt enforceable against the company, 
for it is always open to the directors to rescind the resolution before payment of the 
dividend. In The Lagunas Nitrate Company (Limited) v. J. Henry Schroeder & 
Company^, the directors of a company passed a resolution declaring interim divi- 
dend payable on a future date, and requested the company’s bankers to set apart, 

- out of the money of the company in their hand, into a special account entitled 
“ Interim Dividend Account ”, a sum sufficient to cover the dividend, pending the 
company’s instructions. But before the date fixed for payment, the directors resolved 
that pending certain litigation to which the company was a party, payment of dividend 
be postponed. It was held by the Court that the directors had the right even after 
resolving to pay interim dividend to. rescind the resolution and no enforceable right 

- arose in favour of the members of the company by the declaration of interim dividend. 

In Halsbury’s Laws of England, III Edn., Vol. 6, p. 402, Article 778, it has been 
stated ; 

“ A directors’ declaration of an interim dividend may be rescinded before payment has been 
made.” 

Therefore a declaration by a company in general meeting gives rise to an enforceable 
obligation, but a resolution of the Board of Directors resolving to pay interim dividend 
or even resolving to declare interim dividend pursuant to the authority conferred 
upon them by the Articles of Association gives rise to no enforceable obligation against 
the company, because the resolution is always capable of being rescinded. , There- 
fore departure in the text of Article 74 of the Articles of Association of Govan Bros, 
from the statutory version under Table A of the power in respect of interim dividend, 
which may be entrusted to , the directors, makes no real difference in the 
true character of the right arising in favour of the members of the company on execu- 
tion of the power. The directors by the Articles of Association are entrusted with 
the administration of the affairs of a company ; it is open to them if so authorised 
to declare interim dividend. They may, but are not bound to, pay interim dividend 
even if the finances of the company justify such payment. Even if the directors 
have resolved to pay interim dividend, they may before payment rescind the 
resolution. 

Counsel for the appellant does not rely upon any evidence of actual payment 

- or upon any credit given to the appellant in the books of account of the company 

. 1. L.R. (1896) 1 Ch. 559.] 2. 17 Times Law Reports 625. ' 
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nor upon, any distribution. Even the resolution of the directors of August 30, 1950, 
is not on the record, a.nd there is no evidence that it was resolved to pay the dividend 
on any date before it was actually paid, and the company had taken any step to 
implement the resolution within the year of account corresponding to the assessment 
year 1951-52. There is no statutory provision which gives rise to a fiction that on 
declaration of interim dividend, it should be deemed to be paid, credited or 
•distributed. 

In support of the plea that interim dividend was taxable in the year of assessment 
1951-52, the appellant rehes upon two facts only — ^the power vested in the directors 
to declare interim dividend, and the passing of a resolution by the directors relating 
to interim dividend on August 30, 1950 followed by the drawing of dividend warrants 
•dated December 28, 1950. But for reasons already stated a resolution of the Board 
■of Directors declaring interim dividend, until it is implemented by some step taken 
by the company, creates no enforceable right in the share-holders. . The judgment 
of the Bombay High Court in Commissioner of Income-tax, Bombay v. Laxmidas 
Mulraj Khatau^, on which counsel for the appellant relies does not assist him either. 
In that-case the company declared a dividend out of its profits, and made it payable 
n few days later. The dividend was paid on the date on which it was made payable 
by the resolution of the company. The Income-tax Ofiicer treated the amount 
received by the member as dividend income for the assessment year in which it was 
actually received. The High Court of Bombay in a reference under section 66 
observed that as soon as the dividend was declared it became the income of the asses- 
see which income the assessee could deal with or dispose of in any manner he liked. 
Chagla, C.J., speaking for the Court emmeiated the law as follows : 

“ It is impossible to give a literal construction to the expression ‘ paid ’ used in this sub-section 
.(sub-section (2) of section 16). If a literal construction were to be given, then it would amount to 
this that until the dividend warrant was actually cashed and the dividend amount was actually 
realised it cannot be stated that the dividend was paid to the share-holder » * * * 

We think the proper construction to give to that word is when the dividend is declared then a 
■liability arises on the part of the company to make that payment to the share-holder and with 
regard to the share-holder when the income represented by that dividend accrues or arises to him. 
The mere fact that the actual payment of the income is deferred is immaterial and irrelevant.” 

But whether dividend — interim or fixed — is income taxable in a particular year of 
assessment must be determined in the light of section 16 (2) of the Indian Income-tax 
Act. The Legislature had not made dividend income taxable in the year in which it 
becomes due : by express words of the statute, it is taxable only in tlie year in which 
it is paid, credited or distributed or is deemed to be paid, credited or distributed. 
The Legislature has made distinct provisions relating to the year in which different 
beads of income become taxable. Salary becomes taxable by section 7 when it is 
allowed to the employee or becomes due to him, whether it is actually paid to him 
■or not. Interest on securities under section 8 is taxable when it is received by the 
assessee. Under section 9 tax on property becomes payable not on any actual receipt 
■of income from the property but on a purely notional computation in the year of 
account of a bona fide annual value of the property, subject to the adjustments provi- 
ded in that section. Profits and gains of business, profession or vocation carried 
•on by an assessee are computed in accordance with the method of accounting regularly 
•employed by the., assessee, unless the Income-tax Officer being of the opinion that 
profits or gains cannot properly be deduced therefrom, directs othenvise. Other 
sources of income — and dividends are included in this residuary class — become taxa- 
ble in the year in which they are received or accrue or arise or are deemed to be 
received, accrued or arisen according to the nature of the particular income. The 
year in which a particular class of income becomes taxable must therefore be deter- 
mined, in the light of its true character, and subject to the special provision, if any, 

• applicable thereto. The Legislature has enacted an express provision making divi- 
•dend income taxable in the year in which it is paid, credited or distributed or is to be 
■deemed, so paid, credited or distributed. The test applied by Chagla, C.J., that 
because the dividend becomes due to the assessee who has the right to deal with or 

1. (1948) 16 I.T.R. 248 : ,50 Bom. L,R. 360 : A.I.R. 1948 Bom. 404. 
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dispose of tlie same in any manner he likes, it is taxable in the year in which it is 
declared, cannot be regarded as correct. The expression “ paid ” in section 16 (2) 
it is true does not contemplate actual receipt of the dividend by tlm member. In 
general, dividend may be said to be paid within the meaning of section 16 (2) .when 
the company discharges its liability and makes the amount of dividend uncondi-, 
tionally available to the member entitled thereto.- Chagla, C.J., has liimself in P«r- 
shotamdas ThaJciirdas v. Commissioner of Income-tax, Bombay City^, expressed a 
different view. The learned Chief Justice in delivering the judgment of the Court 
referred to Laxmidas Mtdraj Khatatds case\ and observed that the principle of that 
case applied only to those cases where in fact the dividend was paid to the shareholder 
and not to cases where a contingent liability was undertaken and no payment was 
made. He observed ; 

“ * * 1 ' * * one thing is clear from the language used by the Legisla- 

ture that it did not intend to equate ‘ paid ’ with ‘ declared ’ in every case. Therefore, it is open 
to us to consider, notwithstanding the Khatau Mills' case-, whether on the facts of this case, it ' 
could be said that dividend has been paid, which although it may have been declared may never 
be payable and in fact has not been paid.” 

If the mere declaration of dividend in general meeting of the company is~ not to 
be regarded as payment within the meaning of section 16 (2), much! less can it be said 
that a resolution declaring interim dividend — which is capable of being rescinded 
by directors — 'Operates as payment before the company has actually parted with the 
amount of dividend or discharged its obligation by some other act. The High Court 
was therefore right in recording an affirmative answer to the question propounded 
for the consideration of the Court. 

The appeal fails and is dismissed with costs. 

V.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

Present : — K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

Banarsi Debi and another . . Appellants* 

V. 

The Income-tax Officer, District IV, Calcutta and others . . Respondents. 

Income-tax Act {XI of 1922), section 34: {a) as amended by Act (/ of 1959) — Back assessment — 

Jlotice issued within eight years served after eight years — Amending Act validating notices issued after limitation 
— 'Issued’ means ‘served’ — Income-tax {Amendment) Act {I (f 1939), section 4. 

The assessment for the assessment year 1947-48 was completed in 1948 and no tax was found to 
be payable by the assessee. The Income-tax Officer tlien commenced proceedings under section 34 
(1) (a) of the Income-tax Act on the ground of escaped assessment and the notice issued on 19th 
■March, 1956 was served on tlie assessee on 2nd April, 1956 and that was clearly out of time. The High. 
Court quashed the notice by allowing a petition filed by the assessee under Article 226 of the Constitu- 
tion. Pending the appeal filed by the Department, the Amending Act (I of 1959) was enacted. The 
appeal was allowed and tlte petition filed by the assessee tvas dismissed on the groxmd that section 4 of 
the Amending Act validated the notice. The assessee appealed to the Supreme Court. 

Held ; Section 4 of the Amending Act v/ould validate the notice issued before the'lapse of eight 
years and served after the period. The expression ' issued ’ used in tlte section would mean ‘ served ’ . 

The clear intention of the Legislature is to save the validity of tlie notice as well as the assessment 
from an attack on the ground that the notice was given beyond the prescribed period.' ' " 
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The intention would be effectuated by giving a wider meaning to the ex^jression ‘ issued ’ namely 
‘ served ’ . The dictionary meaning of the expression ‘ issued ’ takes in the entire process of sending 
the notice as well as the service thereof. The said word used in section 34 ( 1) of the Act itself was inter- 
preted by Courts to mean ‘served’. The limited meaning, namely, ‘sent’ will exclude from the 
operation of the provision a class of cases and introduce anomalies. 

A provision in a taxing statute creating a charge for the tax must be couched in express and un- 
ambiguous language. The provision laying dotvn the machinery for assessment has to be construed 
by the ordinary rules of construction in accordance with the clear intention of the Legislature, which is 
to make a charge levied effective. ' ■ 

Section 4 of the Amending Act enacts a provision resuscitating barred claim and enables the 
Income-tax Officer to reassess escaped income. The stringent rules of construction appropriate to 
ehargmg section shall apply to the section. , 

Appeals by Special Leave from the Judgment and Order dated- 13th July, 1961 
•of the Calcutta High Court in Appeals from Original Orders Nos. and 69 of 1959. 

S. Chaiidhury, Senior Advocate {K. R. Chaudlwri, Advocats, with him), for 
Appellants (In C. A. No. 142 of 1963). 

M. Rajagopalan, K. Rajeiidra Chowdhary and K. R. Chaiidhuri, Advocates 
for Appellants (In C.A. No. 143 of 1963). 

K. N. Rajagopal Sustri, Senior Advocate {R. N. Sachthey, Advocate, with him), 
for Respondents (In both the Appeals). 

The Judgment of the Court was delivered by 

Subba Rao, /.—These two appeals -filed by Special Leave raise the question of 
the true construction of the provisions of section 4 of the Indian Income-tax (Amend- 
ment) Act, 1959 (Act I of 1959), hereinafter called the Amending Act. The material 
facts lie in a small compass and they are as follows. For the assessment year 1947-48 
the appellant in Civil Appeal No. 142 of 1963 filed a return of her income before 
the Income-tax Officer, District IV, Calcutta, and the assessment was completed 
sometime in 1948 as a result whereof it was found that no tax was payable by her. 
On April 2, 1956, the Income-tax Officer served oh her a notice dated March 19, 1956, 
under section 34 (1) of the Indian Income-tax Act, 1922, hereinafter called the Act, 
on the ground of escaped assessment. The date of the notice fell within 8 years 
from the end of the relevant assessment year, i.e., March 31, 1948 ; but it was served 
beyond 8 years from that date and, therefore, was clearly out of time under the provi- 
sions of the said section. 

In Civil Appeal No. 143 of 1963, for the assessment year 1947-48 the appellant 
was assessed on a total income of Rs. 28,993 on December 30, 1948, by the Income- 
tax Officer and the tax thereon amounting to Rs. 4,747-13-0 was deposited on behalf 
•of the appellant in the Reserve Bank of India. On April 2, 1956, the appellant was 
served with a notice dated March 19, 1956, by the Income-tax Officer purporting 
to be under section 34 of the Act on the ground of escaped assessment. The date 
■of the notice fell within 8 years from the end of the relevant assessment year, i.e., 
March 31, 1956 ; but it was served beyond 8 years from that date and was, therefore, 
■clearly out of time under the provisions of the said section. 

The appellants in the two appeals filed two petitions in the High Court of Calcutta 
under Article 226 of the Constitution for quashing the said notices and for other 
appropriate reliefs. On March 20, 1957, Sinha, J., of that Court issued rules nisi 
on the said two applications to the Income-tax Officer, the Commissioner of Income- 
tax.and the Union of India. On September 11, 1958 the said Judge made the rules 
absolute. The respondents to the applications preferred appeals from the judgment 
■of Sinha, J., to a Division Bench of that Court. Pending the appeals, on March 12, 
1959, section 34 of the Act was amended by section 2 of the Amending A.ct. After 
the said amendment the appeals were heard by a Division Bench of the High Court, 
consisting of Bose, C.J., and G. K. Mitter, J. Relying upon the said amendment the 
learned Judges held that the said notices, though served on the appellants after the 
prescribed time, were saved under section 4 of the Amending Act. In ,*■ view 
they set aside the orders of Sinha, J., and dismissed the Writ Petitio the 

appeals. • - 
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. ' Learned Coxinsel for.the appellants contends that the notices undec section,34 (1) 
of the Act were served on the appellants beyond 8 years from the end' of the assess- 
ment year and, therefore, were ban-ed and that on a true construction of the provisions 
of section 4 of the Amending Act, the said notices were not saved thereunder. To 
appreciate the contention it is necessary to read the relevant provisions of the Act,, 

before and after the amendment. ' . . : , .. 

Section 34 (1) of the Indian Income-tax Act, 1922, before it irai amended by the, Finance Act (XVIH 
0/1956); ... 

If— ■ . 

(a) The Income-tax Officer has reason to believe that by reason of the omission or failure on 
the part of an assessee to make a return of his income under section 22 for any year or to disclose 
fully and truly all material facts necessary for his assessment for the year, income, profit or gain 
chargeable to income-tax have escaped assessment for that year, or have been under-assessed, or 
assessed at too low a rate or have been made the subject of excessive relief imder the Act or excessive 
loss or depreciation allowance has been computed, or , . . 


he may in cases falling under clause (n) at any time within eight years serve on the 

assessee a notice containing all or any of the requirements wliich may be included in 

a notice under sub-section (2) of section 22 and may proceed to assess or re-assess such income, 
profits or gains or re-compute the loss or depreciation allowance ; and the provisions of this Act 
shall, so far as may be apply accordingly as if the notice were a notice issued under that sub-section 

* * * ■ # i(< I- * , 

Provided that where a notice under sub-section (1) has been issued within the time therein 
limited, the assessment or re-assessment to be made in pursuance of such notice may be made before 
the expiry of one year from the date of the service of the notice even if such period exceeds the period 
of eight years or four years, as the case may be. 

Section A of the Amending Act (Act I of 1959) : 

No notice issued under clause (a) of sub-section (1) of section 34 of the principal Act at any 
time before the commencement of this Act and no assessment, re-assessment or settlement made 
or other proceedings taken in consequence of such notice shall be called in question in any Court, 
tribunal or other authority merely on the ground that at the time the notice was issued or at the 
time the assessment or re-assessment was made, the time within which such notice should have been 
issued or the assessment or re-asscssment should have been made under that section as in force 
before its amendment by clause (a) of section 18 of the Finance Act, 1956, had expired. 

Section 34 [1) (o) of the Act empowered the Income-tax. Officer to assess concealed 
income which escaped assessment by serving a notice on the assessee at any time 
within 8 years of the end of the assessment year in respect whereof the said income 
has escaped assessment. Section 4 of the Amending Act debars the Court from 
questioning the validity of a notice issued or the assessment or re-assessment made 
under sub-section 1^1) (.a) of section 34 of the Act on the ground that the time for the 
issue of such notice or the making of such assessment or re-assessment had expired 
under the said sub-section before it was amended by section 18 of the Finance Act 
of 1956. 

Learned Counsel for the appellants contends that section 4 of the Amending 
Act only saves a notice issued after the prescribed time, but' does not apply to a 
situation where notice is issued withiivbut served out of time. Learned Counsel 
for the respondents argues that the expression “ issued ” means “ served ” and that, 
in any view, it is comprehensive enough, to take in the entire process of giving and 
serving of notice. 

Before construing the section it will be useful to notice the relevant rules of 
construction of a fiscal statute. In Orieukd Bank v. Wright^, the Judicial Committee 
.held that if a statute professed to impose a charge, the intention to impose a charge 
on the subject must be shown by clear and. unambiguous language. In Canadian 
Eagle Oil Co. v. /?. 2 ^, viscount Simon, L.C., observed: \ 

In the words of Rowlatt, J., ; .In'a taxing Act one has to look at what is deafly 

said. There IS no room for any intendment. Thereis no equity about a tax. Thereis no presump- 
tion as to a tax. Nothing is to be read in, nothing is to be implied. One can only look fairly at the 
.language used." ■ , . 

i. (1880) L.TI. 5 A.C. 842, 856, 2. L.R. (1946) A.C. 119, 14d. .. 
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In other words, a taxing statute must be couched in express and unambiguous language. 
The same rule of construction has been accepted by this'Court in Gtirsbai Saigal v. 
Commissioner of fncoms-lctx, Punjab wherein it wus stated : 

“ It is well recognised that the rule of construction that if a case is not covered within the four 
corners of the provisions of a taxing statute, no tax can be imposed by inference or by analogy or 
by trying to probe into the intentions of the Legislature and by considering what was the substance 
of the matter applies only to a taxing provision and has no application to all provisions in a taxing 
statute. It does not apply to a provision not creating charge for the tax but laying down the machi- 
nery for its calculation or procedure for its collection. The provisions in a taxing statute dealing 
with machinery for assessment have to be construed by the ordinary rules of construction, that is 
to say, in accordance with the clear intention of the Legislature, which is to make a charge levied, 
effective.” 

In that case, the Court was called upon to construe the provisions of section 18-A of 
the Income-tax Act, 1922, which laid down the machinery for assessing the amount 
of interest, and therefore, this Court did not apply the stringent rule of construction. 
Apart from the emphasis on the letter of the law, the fundamental rule of construc- 
tion of a taxing statute is not different from that of any other statute and that rule is 
stated by Lord Russell of Killow'en, C.J., in Attorney-General v. Colton Bank", 
thus : 

“ The duty of the Court is to give effect to the intention of the Legislature, as that 

intention is to be gathered from the language employed having regard to the context in connection, 
with which it is employed.” 

To the present case the general rule of construction of fiscal Acts would apply, 
and not the exception engrafted on that rule ; for section 4 of the Amending Act 
cannot be described as a provision laying dow'n the machinery for the calculation 
of tax. In substance it enables the Income-tax Officer to re-assess a person’s income 
which has escaped assessment, though the time within which he could have so assessed 
had expired under the Act before the amendment of 1959. It resuscitates barred 
claim. Therefore the same stringent rules of construction appropriate to a charging, 
section shall also apply to such a provision. 

Before the Amending Act of 1959 was passed Income-tax Officers issued notices 
before 1st April, 1956, and also after that date for re-opening assessments made beyond 
8 years from the issue of such notices. The validity of such notices was questioned. 
To save the validity of such notices the Amending Act was passed. This Court ia 
S. C. Prashar v. Vasantsen Dwarkaclas^, held on a construction of section 4 of the 
Amending Act that it operated and validated the notices issued under section 34 (1) («)• 
of the Act as amended in 1948, even earlier than 1st April, 1956. In other words, 
notices issued under section 34 (1) (a) of the Act before or after 1st April, 1956 could 
not be challenged on the ground that they were issued beyond the time-limit of 8 
years from the respective assessment years prescribed by the 1948 Amendment Act.. 
Section 4 of the Amending Act of 1959, therefore, was enacted for the sole purpose 
of saving the validity of such notices in respect of all escaped incomes relating to any 
year commencing from the year ending on 3Ist March, 1 941 , though they were issued 
beyond the prescribed time. If the construction sought to be placed by the learned 
Counsel for the appellants be accepted, it w'ould defeat the purpose of the amendment 
in some cases. If the words were clear and exclude the class of cases where the 
notices were sent before 8 years from the date of assessment, but served thereafter, 
this Court has to give them the said meaning. 

This brings us to the question of construction of the provisions of section 4 of 
the Amending Act. The crucial word in the said section is “ issued ”. The section 
says that though a notice was issued beyond the time within which such notice should 
have been issued, its validity could not be questioned. If the word ‘issued ” means 
“ sent ”, we find that there is no provision in the Act prescribing a time-limit for 
sending a notice, for, under section 34 (1) (n) of the Act a notice could be served only 
within 8 years from the relevant assessment year. It does not provide any period 


1. (1963) 1 S.C.J. 149 : A.I.R. 1963 S.C. 3. (1963) 1 S.C.J. 687 : (1963) 1 1.T.J. 519 : 

1062. . A.LR. (1963) S.C. 1356. •. 

2. L.R.(1899)2Q.B,158, 164. • ^ 
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for sending of the notice. Obviously, therefore, the expression “ issued ” is not 
used in the narrow sense of “ sent Further, the said expression has received, 
before the amendment, a clear judicial interpretation. -Under section 34 (1) (a) 
of the Act the Income-tax Officer may in cases falling' under clause (a) at any time 
within 8 years serve on the assessee a notice. The Proviso to that section says that 
^here the notice under section 34 (1) («) is within tinie therein limited, the assessment 
or re-assessment to be made in pursuance of such notice may be made before the expiry 
of one year from the date of the service of the notice even if such period exceeds 
the period of 8 years or 4 years, as the case may be. In Commissioner of Income-tax^ 
Bombay South v. D. V. Ghiirye^, it was argued that a notice sent before 8 years though 
served beyond 8 years was in compliance with the section ; and in support' of that 
argument the expression “ issued ” in the Proviso was relied upon to limit the meaning 
of the word “ served ” in the substantive part of the section. Rejecting the argu*. 
ment, Chagla, C.J., speaking for the Court, observed : ' 

“ In other words, the attempt is to equate the expression “ served ” used in section 34 with the 
expression “ issued ” used in the Proviso to sub-section (3). Now we must frankly confess that we 
find it difficult to understand why the Legislature has used in the Proviso the expression ‘ where 
a notice under sub-section fl) has been issued within the time therein limited ”, In sub-s(xtion (1) 
no time is limited for the issue of the notice : time is only limited for the service of the notice ; and 
therefore it is more appropriate that the expression “ issued ” used in the Proviso to sub-section (3) 
should be equated with the expression “ served ” rather than that the expression " ser/ed ” used 
in sub-section (1) should be equated with the expression “ issued ” used in the Proviso to sub-sec- 
tion (3).” 

This decision equated the expression “ issued ” with expression “ served The 
Allahabad High Court in Sri Niwas v. Income-tax Officer \ has also interpreted 
the word “ issued ” to mean “ served ”. The relevant rule of construction js clearly 
stated by Viscount Buckmaster in Barras v. Aberdeen Steam Trawling arid Fishing 
Co., Ltd.^ thus : 

“ It has long been a well-established principle to be applied in the consideration of Act of Parlia- 
ment that where a word of doubtful meaning has received a clear judicial interpretation the subse- 
quent statute which incorporates the same word or the same phrase in a similar context, must be 
construed so that the word or phrase is interpreted according to the meaning that has previously 
been assigned to it.” " 

Section 4 of the Amending Act was enacted for saving the validity of notices issued 
under section 34 (,1) of the Act. When that section used a word interpreted by Courts 
in the context of such notices it would be reasonable to assume that the expression 
was designedly used in the same sense. That apart, the expressions “ issued ” and 
“served” are used as inter-changeable terras both in Dictionaries and in other statutes. 
The dictionary meaning of the word “ issue ” is “ the act of sending out, put into 
circulation, delivery with authority or delivery ”. Section 27 of the General Clauses 
Act (Act X of 1897) reads' thus : 

“ '^ere any Central Act or Regulation made after the commencement of this Act authorises 
or requires any document to be served by post, whether the expression “ serve” or either of the 
expressions, “ give ” or “ send ” or any other expression is used, then,_ unless a different intention 
appears, the service shall be deemed to be effected by properly addressing, pre-paying and posting 
by registered post, a letter containing the document, and unless the contrary is proved, to have 
been effected at the time at which the letter would be delivered in the ordinary course of post.” 

It would be seen from this provision that Parliament used the words “ serve ”, 
“give ” and “ send” as inter-changeable words. So too, in sections 553, 554 and 555 
of the Calcutta Municipal Act, 1951, the two expressions “issued to ” or “ sert'ed 
upon ” are used as equivalent expressions. In the legislative practice of our country 
the said two expressions are sometimes used to convey the same idea. In other 
words, the expression “ issued ” is used in a limited as well as in a wider sense. ■ We 
must,_ therefore, give the expression “issued/’ in section 4 of the Arqending Act that 
meaning which carries oiit the intention of the Legislature in preference to that which 
defeats it. By doing so we will not be departing from the accepted meaning of the 


1. I.L.R. (1957) Bom. 377 : 59 Bom. L.R. 
433 : A.I,R. 1958 Bom. 139. 
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expression, but only giving it one of its meanings accepted, wbich fits into the context 
■or setting in which it appears^ . 

With this background let us give a closer' look to the provisions of section 4 of 
the Amending Act. The object of the section is to save the validity of a notice issued 
beyond the prescribed time. Though the time within which siich notice should have 
been issued under section 34 (1) of the Act, as it stood before its amendment by section 
T8 of the Finance Act of 1956, had expired, the said notice 'would be valid. Under 
section 34 (1) of the Act, , as we have already pointed out, the time prescribed was 
•only for service of the notice. • As the notice mentioned in section 4, of the Amending 
Act is linked with the time prescribed under the Act, the section becomes unworkable 
if the ’harrow meaning is given to the expression “issued”. On the other hand, 
df we give wider meaning to 'the word, the section would be consistent with the provi- 
sions of section 34 (1) of the Act. Moreover, the narrow meaning would introduce 
anomalies in the section"; while the. notice, assessment or re-assessment were saved, 
"the intermediate stage of service would be avoided. To put it in other words, if the 
proceedings were oiy at the stage of issue of notice, the notice could not be ques- 
tioned, but if it was served, it could be questioned ; though it was served beyond 
time, if the assessment was completed, its validity could not be questioned. The 
result would be that the validity of an assessment proceeding would depend upon the 
stage at which the assessee seeks to question it. That could not have been the inten- 
tion of the Legislature. All these anomalies would disappear if the expression \vas 
given the. wider meaning. 

To summarize ; The, clear intention of the Legislature is to save the validity 
of the notice as well as the "assessment from an attack on the ground that the notice 
was given beyond the prescribed period. That intention would be effectuated if the 
w’ider meaning is given to the expression “ issued ”. The dictionary meaning 
of the expression “ issued ’’ takes in the entire process of sending the notice as well 
as the service thereof. T'l^® said word used in section 34 (1) of the Act itself was 
interpreted by Courts to mean “ served ”. ' The limited meaning, namely, “ sent ” 
will 'exclude from the operation of the provision a class of cases and introduce ano- 
malies; .In the circums.taihces, by interpretation, we accept the wider meaning the 
word “ issued, ’’ bears. , In this view, though the notices were served beyond the 
prescribed tim.e," they were saved under section 4 of Amending Act. No other point 
was raised^ before us. ■ 

’* In the result, the appeals fail and are dismissed with costs. There will be one 
Bearing fee. ^ , r , . . . " , . 

— Appeals dismissed. 

the supreme court of INDIA. 

• . (Criminal Appellate Jurisdiction.) 

; . Present : — ^B. P. Sinha, Chief justice, K. N. Wanchoo and J. C. Shah, JJ. 
Bhagwanbhai Dulabhai Jadhav and another .. Appellants* 

V. 

The State of Maharashtra . . Respondent. 

Criminal Procedure Code (V" of 1898), section 417 — Appeal against acquittal — Burden of proof— Section 
103 of the Code — If applicable to search of motor car suspected to carry prohibited liquor. 

,V Bombay Prohibition Act {XXV of 1949), sections 83, 81 and 66 {h)~Applicability. 

The burden lies on the prosecution, and the presumption of innocence of the accused till tlie 
sontrary is proved applies wth equal, if hot greater, force in an appeal to the High Court against an 
)rder of acquittal. In dealing tvith an appeal a^inst an order of acquittal the High Court is entrusted 
nth power to review evidence and to arrive at its otvn conclusion on the evidence. "Where the trial 
lourt has ignored the broad features of the prosecution case, and restricted itself to a consideration 
; minor discrepancies in acquitting the accused, the High Court can disturb the finding. 

A motor car is not a “ place ” within the meaning of sections 102 and 103 of the Code of Criminal 
o'cedure, and a motor car cannot be so regarded for purposes of a search. In making a search of a 

.♦Gri: A-No. 56of 1961. . , - • - 24th July, 1962. 
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motor vehicle, it was not obligatory upon the.Police Officer .to comply widx the requirements thereof.. 
Even though the statute does not make it obligatory, the Police Officers wisely .carry out the search,, 
if it is possible for them to secure the ^presence of respectable Nvitnesses in, tlieir prbence. This is a 
■healthy practice which leads to cleaner investigation and is a guarantee against the oft-repeated charge- 
against Police Officers of planting articles. . _ •. •, . ■; ■ ?. . 

An inference, of conspiracy to corhmit.or cause to be comihittcd any offence under the Bombay' 
Prohibition Act (an offence punishable under section 83 of the Act) cannot be made from the facts 
proved in- the case, aic.; that the five accused were found in a motor car which contained in its luggage 
compartment a number of foreign liquor bottles and some of tlie accused were blood relations. Con- 
viction under section 83 is therefore not warranted. If two of the accused are proved to' have com- 
mitted the substantive offence punishable .under section 66 (b) of the. Act it is difficult to appreciate- 
how they can also be convicted of abetting the commission of that offence, under section 81 of the- 
Act: ■ V ’ i , : ■' ” 

Appeal by Special Leave from tiic Judgment and Order dated the .i6th August,. 
jgSo, of the Bombay High Court in Criminal Appeal N,o. 225 of , 1959. , 

B. B. Tawakley, Senior Advocate {A. G. Ratnaparkki, Advocateywitb him),, 
for Appellants. ■ ' - ' ■ ' ' - - 

AX. A. ii'. 6'(Ufrf and P. Advocates; for Respondent., , . , , 

The Judgment, of the Court was delivered by . - , ■ 

Shah', jf.— Witli Special Leave, ' the two appellant. Bhagwanbhai Dulabail 
Jadhav and Haribhai Maganbhai Bhandare — ^Iiereinaftcr referred to as accused. 
Nos. 1 and 5 respectively — ^liavc' appealed against the order passed , by the High. 
Court of Judicature at Bombay setting aside the order cf the Judicial Magistrate, 
Fii-st Class, Thana, acquitting them and three others of offences punishable under- 
sections 65 (fl), 66 (6), 81 and 83 of the Bombay Prohibition Act XXV of 1949 — 
hei'einafter called the Art, 

The case of the prosecution may briefly be stated : On 25th August, 1957,. 
a “ -wireless message ” alerting the officers posted on “ watch duty ” at KashelL 
Naka, District Thana that a motor car bearing No. BMY 1068 belonging to the- 
first appellant was carrying “ contraband goods”, w'as received. This motqr.car 
reached the Kasheli Naka at about 2-30 P.M, on 28th August. The first accused. 
was then driving the car, the second accused was sitting by his side and accused 
3 to 5 were sitting in the rear seats. Panchas were called by the Sub-Inspector of’ 
Police Deshpande from a village nearby and in their presence the vehicle was sear- 
ched and from the luggage compartment (which was opened with the key found on. 
search on the person of the 5th accused), 43 sealed bottles of foreign liquor and a. 
large number of packets of tobacco were found. A search list was prepared and. 
the five occupants of the vehicle were arrested. The vehicle and the articles found, 
therein were attached. The vehicle was handed over to the Central Excise 
Autliorities together with the ignition key and the key of the luggage compartment, 
for taking proceedings in respect of packets of tobacco which were attached. A. 
charge-sheet was then filed, in the Court of the Judicial Magistrate, First Class, 
Thana, against the five accused charging them with offences pmiishable under- 
sectioEs 65 (a), 66 (6), 81 and 83 of the Act. The accused pleaded not guilty to the- 
charge : they stated that the case was “ false and entirely got up ”, that no “ liquor - 
or other contraband” was found in the motor car and “ the whole plot was engineer- 
ed by the enemies of the 1st accused They denied that the motor car .was sear- 
ched in their presence. The, fifth accused denied that the, key of the luggage com- 
partment was found on his person. .The, trial Magistrate held that the prosecution, 
evidence was insufficient to establish that the persons accused before him were act- 
ing in conspiracy or were abetting each other in transporting contraband articles, 
in the car and acquitted thfem. , ' . 

Against tlie" orckr' of acquittal, the State of Boihbay appealed to the High. 
Court of Bombay. . .The High Court observed' that die trial Coprt treated the case 
as ‘ a mathematical problem”, and eimmined the evidence giving undue importance- 
^o minor discrepancies.- In the view of the.High Court the evidence established that 
in consequence of information received from Police Station Vapi, motor car No. 
BMY 1068 was stopped at 2-30 P.M. on 28th August, 1957, near Kasheli ■ Naka,, 
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that at that time the ist accused was (giving the motor car which belonged to him, 
that accused No. 2 was sitting near him and accused Nos'. 3 to 5 were sitting in the 
rear seats, that the key of the luggage compartment was found on the , person of the 
5tlt accused, that on opening that compartment in the presence of the Panchas, 43 
bottles of foreign liquor and a large number of packets of tobacco were found, and 
that the evidence warranted the conviction of all the accused for offences punishable 
under sections 65 (o), 66 {b), 8 i and 83 of the Bombay Prohibition Act. The High 
Court accordingly allowed the appeal against accused Nos. 1 , 2 and 5 pf all the offen- 
ces and directed each of them to undergo rigorous imprisonmeirt for one year and 
pay a fine of Rs. 500 for each of the offences, and in default of payment of fine to 
rigorous imprisonment foj: 3 months in respect of each offence, and directed that the 
substantive sentences do run concurrently. The appeal against accused Nos. 3 
and 4 was dismissed because they . could not be served with the notice of appeal. 

The High, Court was undoubtedly dealing with an appeal against an order 
of acquittal, biit the Code of Criminal Procedure placed no special limitatiori 
upon the powers of the High Court in dealing with an appeal against an order 
of acquittal. The High Court is entrusted with power to review evidence and 
to arrive at its own conclusion on the evidence. There are certainly restrictions 
inherent in the exercise of the power, but those restrictions arise from the nature 
of the jurisdiction which the High Court exercises. In a criminal trial the burden 
always lies on the prosecution to establish the case against the accused and the 
accused is presumed to be innocent of the offence charged till the contrary is establish- 
ed. The burden lies upon the prosecution and the presumption of innocence 
applies with equal, if not greater, force in an appeal to the High Court against an 
order of acquittal. In applying the presumption of innocence the High Court is 
undoubtedly slow to disturb findings based on appreciation of oral evidence for 
the Court which has the opportunity of seeing the witnesses is always in a better 
position to evaluate their evidence than the Court which merely peruses the record. 
In the present case, the High Court, in our judgment, was right in holding that the 
trial Court ignored the broad features of the prosecution case, and restricted itself 
to a consideration of minor discrepancies. The Magistrate meticulously juxtaposed 
the evidence of different witnesses on disputed points and discarded the evidence 
in its entirety when discrepancies were found. That method was rightly criticised 
by High Court as fallacious. The Magistrate had to consider whether there was 
any reliable evidence on questions which had to be established by the prosecution. 
Undoubtedly in considering whether the evidence was reliable he would be justified 
in directing his attention to other evidence which contr.adicied or was 
inconsistent with the evidence relied upon by the prosecution. But to discard all 
evidence because there were discrepancies without any attempt at evaluation of the 
inherent quality of the evidence was unwarranted. 

Sub-Inspector Deshpande spoke about the “ wireless message ” received at 
the Kasheli Naka, about the arrival of the motor car of the first accused at 2-30 
in the afternoon of 28th August, 1957, about the search of the car in the presence 
of the Panchas and the discovery of 43 bottles of foreign liquor and packets of to- 
bacco in the ' luggage compartment of the motor car. Nothing was elicited in 
the cross-examination which threw any doubt upon the truth of the story, and no 
adequate reason was suggested why he should be willing falsely to involve the accused 
in the commission of a serious offence by fabricating false evidence. He was corro- 
borated by^the contents of the “ Panchnama ”, which was a written record contem- 
poraneously made about the search, and the evidence of the Panch witness Pandu 
Kamliya. Deshpande’was also partially supported by Head-Constable Ghodabrey . 
The latter witness deposed that the motor car driven by the ist accukd was stopped 
at Kasheli Naka and Panchas were called, but according to hiih, search was made 
before the Panchas arrived and the bottles were taken out of the luggage cqmpart- 
ment and placed near the car. We agree with the view of the High Court that the 
evidence of Head Constable Ghodabrey though ,some\yhat inconsistent with the 
evidmee of Sub-Inspector Deshpande, and the Panch witness, accorded with their 
story that the liquor bottles were in the motor car when it was stopped near The 
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Kasheli Naka oA the day in question. That evidence by itself is sufficient to establish' 

that the accused- possessed the bottles of' foreign liquor. , ... 

It was urged- however, that under the law making of a search in the presence 
of independent witnesses of the locality called for that purpose 'was obligatory, 
and as according to the evidence of Head Constable Ghodabrey and Panch witness 
Laxman Ganpat the search rvas held without complying with the formalities pres- 
cribed by section 103 of the Criminal Procedure Code, the Panchhama about the 
search of the motor car and the evidence of the finding of the articles therein must 
be discarded and lire rest of the evidence was.hot sufficient to displace the presump- 
tion of innocence which by the order of acquittal was reinforced. IVe are unable 
to agree with this contention. Section 1 1 7 of the =Act provides, 

“ Save as othehvise axpressl-y provided in this Act, all investigations, arrests, detentions in custody 
and searches shall be made in accordance -with the provisions of the Criminal Procedure Code, 
1898: provided that no search shall be deemed to be illegal by reason only of the fact that \vitncssa 
for the search were not inhabitants of the locality in which the place searched is situated 

In view of that provision it is obligatory upon a Police Officer about to make a search 
to call upon two or more respectable inhabitants of the locality in which the place 
to be searched is situate to attendand witness the search. ’ But a motor car is not a 
‘place’ within the meaning of sections 102 and 103 of the Code of Criminal Procedure; 
nor is there anything in the Act by, which a motor car would be so regarded for pur- 
poses of a search. The provisions relating to searches contained in section 103 
of the Code of Criminal Procedure have therefore no application and in making a 
search of a motor vehicle, it was not obligatory upon the Police Officer to comply 
with the requirements thereof. This is not, however, to say that the practice which 
is generally followed by Police Officers when investigating offences under the Act 
to keep respectable persons present on , tire occasion of the search of a suspected person 
or of a vehicle may be discarded. Even though the statute does not .make it 
obligatory, the Police Officer.": wisely cany out the search, if it is possible for them 
to secure the presence of respectable witnesses, in their, presence. This is a healthy 
practice which leads to cleaner investigation and is a guarantee against the oft- 
repeated charge against Police Officers of planting articles. 

It was strenuously, urged by Counsel for the appellants that the High -Court did 
not attach sufficient importance to a fpiece of evidence which : strongly militated 
against the truth of the prosecution case.- This piece of evidence, it was contended, 
related to the ignition key and the’luggage compartment key, produced at the trial. 
As we have already observed, the motor car togctlrer with ignition key and luggage 
compartment key which were attached w’erc handed over to the Excise Authorities 
for investigating the case in respect of tobacco which ivas attached with, liquor. 
The motor car and the keys were produced by the Excise Authorities at the instance - 
cf the accused before the Magistrate! An attempt was made to open the luggage 
compartment of tlie mortor car by using one of the keys and the trial Magistrate 
recorded his observations in tliat behalf. He has stated that the keys were produced 
by the Sub-Inspector of Central Excise and “ with the white key the lock of the 
carrier was tried for thirty minutes. Oil was allowed to be put. Even then the 
Jock was not opened. The yellow key was then tried on the petrol tank and was- 
opened immediately,” It appears, however, from the evidence of Inspector Jam- 
bekar that the “ white key was the ignition key and the yelldw ivas the key of the 
lugg^e compartment,” It is true that Head Constable Ghodabrey says, that ‘ the 
“ white key ” was the key of the luggage compai'tment and with tliat key the first 
accused had opened the luggage compartment. But we fail to appreciate why 
no attempt was made by the trial Magistrate to ascertain whether the yellow key' 
could be used for opening the luggage compartment and whether the white key fitted 
the Ignition switch. In view of this infirmity it is difficult to hold that the story of 
the findmg of the key and the attachment of liquor aftei opening the luggage com- 
partment of the motor car was untrue. ° ° 

The case tried by the trial Magistrate was simple. There is no dispute that 
the Police Officers had attached 43 bottles of foreign liquor at the Kasheli Naka 
on the day in question. It was the case of the accused that these bottles of liquor 



•II] B. DULABHAI JADHAV V. STATE OF MAHARASHTRA {Sliah, J.). 267 

^vere notin their possession and Sub-Inspector Deshpande made a false Panchnama 
showing that these bottles were found in the luggage compartment of the motor 
car belonging to the first accused. The primary question which the trial Magistrate 
■had to consider tvas about the credibility of the prosecution evidence in the light 
of the defence set up by the accused. The bottles of foreign liquor attached by 
the Police exceeded Rs. 2,000 in value ; the trial Magistrate had to consider whether 
it was reasonably possible that the Police Officers could procure the bottles to falsely 
involve the accused, or having attached them from some other person, allow that 
person to escape aitd plant them in the motor car of the accused and then make a 
false Panchnama. No,’ attempt appears to have been made to examine the evidence 
in the light of the defence set up or suggested. It was urged- that one Inspector 
Mane of Police Station Bhilad was an enemy of the ist accused. But that does not- 
explain the conduct of Sub-Inspector Deshpande. It would indeed be difficult 
for Deshpande to secure this large quantity of foreign liquor, arid even if it could be 
secured no rational ground is suggested why Deshpande would keep it with hiih on 
the possible chance of the first accused arriving at the Kasheli Naka. The High 
Court has on a consideration of the evidence of Sub-Inspector Deshpande, the Panch 
witness Pandu Kamaliya and Head Constable Ghodabrey come to the conclusion 
that the accused Nos. i, 2 and 5 were guilty of possessing liquor in contravention 
of the provisions of the Act, and in our view the High Court was right in so holding. 

But the order of conviction passed by the High Court and the sentence imposed- 
are not according to law. Section 65 of the Act penalises a person who in contra- 
vention of the provisions of the Act, or of any rule, regulation or order made or of 
any licence, pass, permit or authorization thereunder— ('a) imports or exports any 
intoxicant (other than opium) or hemp, and expression “ import” is defined in 
section 2 (20) as meaning “ to bring into the State otherwise than across a custom 
frontier.” There is no evidence on the record that the accused or any of them im- 
ported the botdes of foreign liquor into the State. The circumstance that the bottles 
contained foreign liquor and the accused were residents of the former Portuguese 
territory of Daman or a locality near about, was not, in our judgment, sufficient to 
prove that the accused had imported those bottles. The High Court was therefore, 
in our judgment, in error in convicting the accused of the offence under section 65 (a). 
Again, there is no evidence, and the High Court has considered none, which estab- 
lishes that two or more persons had agreed to commit or caused to commit any offence 
under the Act. Section 83 of the Bombay Prohibition Act provides punishment for 
conspiracy to commit or cause to commit an offence under the Act. But an inference 
of conspiracy cannot be made from the facts proved in this case, viz., that the five 
accused were found in a motor car which contained in its luggage compartment 
a number of foreign liquor bottles and some of the accused were blood-relations. 
Conviction for the offence under section 83 is therefore not warranted by the evidence. 
Again, if accused Nos. i and 5 are proved to have committed the substantive offence 
punishable under section 66 (6) of the Act it is difficult to appreciate how they can 
also be convicted of abetting the commission of that offence. The offence under 
section 81 of the Act is therefore also not made out. The appellants were accord- 
ingly liable to be convicted only of the offence under section 66 (6) of the Act, and 
the maximum term of imprisonment for a first offence punishable under that section 
is rigorous imprisonment for six months and a fine of Rs. 1,000. We' accordingly 
modify the order passed by the High Court and maintain the conviction of accused 
Nos. 1 and 5 under section 66 (b) and set aside the order of conviction under sections 

65 (a), 81 and 83 of the Act and the sentence passed in respect of those offences. 
We also modify the sentence imposed by the High Court for the offence under section 

66 (6) of the Act, and direct that each aijpellant do suffer rigorous imprisonment for 
six months and pay a fine of Rs. 500, and in default of payment of fine dp suffer 
rigorous imprisoiunent for one month and fifteen days. 

Subject to that modification the apppeal is dismissed. 

K..S. Conviction and sentences modified- 
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. , ..THE ^SUPREME COURT OF INDIA. . 

(Civil Appellate Jurisdiction) . 

Present : — B. P. Sinha, Chief Justice, S. J. : Imam, K. Subba Rao, K. N. Wan- 
cHoo, J. C. Shah and N. RajagoapLa Ayyangar, JJ. 

B. M. Ramaswamy : . • . Appellant* 

B. M. Krisimainurtliy and others . . . ^ r ... Respondents. 

Election — Panckayal — Electoral roll for election— As prepared under tlte Representation of the People Act 
{XLIII of 1950) — Electoral Registration Officer — Order including a name^ in the list without complying with 
procedure prescribed under the Act — Order illegal not a nullity— Xo Jurisdiction in Civil Court to question legality 
—Setting aside election — Jurisdiction of the Munsif— Confined to reasons mentioned in the Act. 

Mysore Village Panchayats and Local Boards Act {Mysore Act X of 1959), sections 9, 10, 1 1. 
Representation of the People Act {XLIII of 1950), section 30. 


Under sections 9 and 10 of the Act, the electoral roll for the purposes of an election to a Panchayat 
shall be the electoral roll prepared under the provisions of the Representation bf the People Act (Central 
Act XLIII of 1950) for the time being in force, and any person whose name was in the list of voters 
was qualified to be elected as a member of the Panchayat. ' ’ . 

Under section 30 of the Representation of the People Act, no civil Court shall have jurisdiction 
to question the' legality of any action taken by, or under 'the authority of, the Electoral Regis- 
tration Officer. The terms of the section are clear and the action of the Electoral Registration 
Officer, including the name of a person, though illegal, cannot be questioned in a civil Court. • It could 
be rectified only in the manner prescribed by law, i.e. by preferring an appeal under rules 24 of the 
Rules, or by resorting to any other appropriate remedy. . ^ 

On the facts, an application ,was filed before the Registration Officer for inclusion of - . the appel* 
lant’s name, in the electoral roll ; the Electoral Registration Officer did not follow the procedure 
prescribed in rule 26 relating to the posting of _ the application in a conspicuous place and inviting 
objections to such an application. The inclusion of the name of the appellant in the electoral roll 
was therefore clearly illegal. ' • 

The action of the Registration Officer however is hot a' liullity. The officer has jurisdiction 
to entertain ‘the application for inclusion of the name in the roll and take such action as he deems 
fit. The non-compliance with the procedure prescribed does riot affect his jurisdiction, though it may 
render tire order illegal, liable to be set aside in appeal or by resorting to appropriate remedy. 

, There, is no provision in the Act which enables the High Court to set aside the election on the 
ground that though the name of a candidate is in the list, it had been included.therein illegally. The 
Act confers a special jurisdiction on the Munsif to set aside an election and he can do so only for the 
reasons mentioned in the Act. • . ; ' 

Appeal by Special Leave from the Judgment and Order, dated the 2nd 
August, 1961 , of the Mysore High Court in Writ Petition No. 8 14 of 1 961 . 

. B, Vedanliengar, Advocate and S. K. Andhy, Advocate of Mjs. Rajinder f (train 
& Co., for Appellant.' . ' . . , > ^ 

The Judgment of the Court was delivered by ' , , 

Subba Rao, J . — This appeal, by Special Leave arises out of a dispute in respect 
of the election to the Panchayat of Bj’-appanahalli, from- its . first constituency 
in the State of Mysore .... 


The calendar of events for the said election was as follows : 


Notification of election ' . . 

Date by which candidates had to file nomination papers . . 
Date of scrutiny of nomination papers 

PoU . ' .. 

Declaration of result ... 


6—2 — 1960 
16-^3—1960 
18—3—1960 

13— 4—1960 

14 — ^4—1960 


The appellant, and five others - filed- their nomination papers within the prescribed- 
date. The polling took place on the scheduled date, namely', 13th April, 1960. 
The candidates secured votes as mentioned under : 


* G.A. No. 233 of 1962. 


30th July, 1962. 
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Appellant ' ' 

• • ■ .. 169 votes 

Respondent 2 

‘ ‘ ■ ,.. 158 votes 

Respondent i* ' ; 

... 128 votes 

Respondent 3 

unvotes 

. Respondent 4 • 

. . 38 votes 

Respondent 5 . 

. . 46 votes 

The appellant and respondent 2 

were duly declared elected to the Panchayat; 


Respondent i filed an election petition under section 13 of the Mysore Village 
Panchayats and Local Boards Act, 1959 fMj^ore Act X of 1959), hereinafter 
called the Act, in the Court of the Second Munsiff, Bangalore, for a declaration that 
the appellant was not duly elected and for a further declaration that the first res- 
pondent was duly elected. The case of the fiist respondent, as disclosed in his 
petition, w-as tliat on the date fixed for filing of nominations the appellant’s name 
was not in the authenticated list of voters published under rule 3, clause (5) of the 
Mysore Par.chayats and Taluk Boards Election Rules, 1959, hereinafter called the 
Rules, and, therefore, he was not entitled to file his nomination. It was his further 
case that the appellant -^vas not ordinarily a resident of Byappanahalli and, there- 
fore, he -was disqualified frorh standing for the election from that consithuency. 

The learned Munsiff held on tlie second point tliat the appellant was ordinarily 
a resident of the said village and was, therefore, qualified to be included in the 
electoral roll of the ' Pancha^^at, ^ but he came to the conclusion that his name, 
was not included in the authenticated list of voters of the said* Panchayat. On that 
finding, he set aside the election of the appellant and declared the first respon- 
dent, who secured tlie next highest number of votes, to have been duly elected- 
in his place. ■ ' 

On appeal, the learned Judges of the High Court, after noticing the finding of 
the Munsiff to the effect that the appellant's , name was not included in the authen- 
ticated list of voters for the Panchayat, observed that they did not agree with the 
reasoning given by the learned Munsiff, but they agreed with his conclusion on the 
basis of a different reasoning. They held that though fire name of the appdlant was 
included before the prescribed date in the electoral roll of the legislative consti- 
tuency under section 23 of the Representation of the People Act, 1950, it was so 
included in direct violation of rule 26 of-the Representation of the People Rules, 
1956 and that, therefore, the said inclmion was void. Having so held, they agreed 
with the learned Munsiff that the appellant’s election "vvas liable to be set aside. 
Hence the appeal. It may be mentioned that tlrere w’as no appearance on the side 
of the respondents. 

Before considering the point raised, it will be convenient to clear the ground. 
Section 9 of the Act reads : 

“ The electoral roll of the Mysore Legislative Assembly Tor the tiihe being in force for such part 
of the constituency of the Assembly as is included in any Panchayat constituency shall, for the purpose 
of this Act, be deemed to be the list of voters for such Panchayat constituency. The Secretary of the 
Panchayat shall maintain in the prescribed manner a list of voters for each Panchayat constituency. 
Explanation . — ^For the purpose of this section, electoral roll shall mean an electoral roll prepared under 
the provisions of the Representation of the People Act, 1950 (Central Act XLIII of 1950) for the time 
being in force. ”, 

Section ,10 Sat'S, 

“ Every person whose name is in the list of voters of any Panchay'at constituency shall, unless dis- 
qualified tmder this .^ct or under any other law for the time being in force, be qualified to be 
elected as a member of the Panchayat : ” . 

Rule 3 of the Rules prescribed the mode of maintenance and custody of list of voter s. 
It says, among other, things that the Sea'Ctary of the Panchayat shall maintam a 
list of voters for each’ Panchayat constituency, that he shall authenticate such list 
by affixing on it the seal of the Panchayat, and that he shall, from time to time, carry 
‘ out in the authenticated copy of each such list, any corrections that may be made in 
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the electoral roll of the Mysore Legislative Assembly and initial below each correc- 
tion so made. It will be clear Lom the said provisions that the relevant part of the- 
electoral roll of the Mysore Legislative Assembly is deemed to be the list of voters- 
for the Panchayat constituency, and that tlie Secretary of the Panchayat h^ to rnain- . 
tain a duly authenticated separate list of voters of the said constitutency. , The 
learned Munsiff held that, as the said autlienticatcd list of Panchayat voters was not 
produced before him, it tvas not established that the name of the appellant was in- 
cluded therein on the date of nomination. The learned. Judges of the High Court 
did not accept the said finding on the ground that ' they did not agree with the 
reasoning given by the learned Munsiff ; ■ but unfortunately . they' have not 'given, 
their reasons for aiffering from him.: But a perusal of the election petition shows- 
that the first respondent accepted in his petition that the name of the applcllarit -was 
included in the said authenticated list on the date when he filed his nomination paper. 
Presumably because of that fact, the learned Judges of the High Court did not think 
fit to sustain the finding of the learned Munsiff. In view of the said admission in 
the petition, it cannot be expected of the appellant fo siunmon the authenticated 
list to prove what has already been admitted. , , . 

This leads us to the consideration of the only substantial question that arises 
in the appeal. Learned Counsel for the appellant contends that the High Court 
went wrong in considering the question of the legality of the inculsion of the appel- 
lant’s name in the electoral roll of the Mysore Legislative Assembly, as, under section 
30 of the Representation of the People Act, the jurisdiction ^ of civil Courts to- 
question the legality of an action taken by, or under the authority of, the Electoral 
Registration Officer, was barred. 

It is common case that the name of the appellant ^vas included in tlic elec- 
toral roll of the Mysore Legislative Assembly before the date prescribed for filing 
of nomination papers. But it is said that die Electoral Registration Officer did 
not follow the procedure prescribed in that behalf. The provisions relevant to 
the question raised may be read conveniently at this stage. Section 32 of the 
Representation of the People Act, 1950, reads : 

(1) Any person whose name is not, included in the electoral roll of a constituency may apply 
in the manner hereinafter provided for the inclusion "of his name in that roll. " 

Rule 26 of tlie Representation of the People (Preparation of Electoral Rolls) Rules, 
1956, says : 

(1) Every application under sub-section (1) of section 23 shall be made in duplicate in Form 4 
(Part I) and shall be accompanied — 

(a) where it is to the Chief Electoral Officer, by a fee of ten rupees, and 

(b) tvhere it is to the Electoral Rgistration Officer, by a fee of one rupee. 

(2) The fee specified in sub-section (1) shall be paid by means of non-judicial stamps. 

(3) The Chief Electoral Officer or, as the case may be, the Electoral Registration Officer shall 
immediately on receipt of such application, direct that one copy thereof be posted- in some conspicuous 
place in his office together tvith a notice inviting objections to such application within a period of seven 
days from the date of such posting. 

(4) The Chief Electoral Officer or, as the case may be, the Electoral Registratibn Officer 
shall, as soon as may be after the expiry of the period specified in sub-rule (3), consider the objections, 
if any, received by him and shall, if satisfied that the appellant is entitled to be registered in the 
electoral roll, direct his name to be included therein. 

Section 24 of the Representation of the People Act, 1950, provides, 

nxi appeal shall lie tvithin such time and in such manner as may be prescribed — 

(a) to the Chief Electoral Officer, from any order of the Electoral Registration Officer under 
section 22 or section 23, and 

f ; (6) to the Election Commission, from any order of the ChiefElectoral Officer under section 23# 
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Rule 27 of the Representation of the People (Preparation of Electoral Rolls) Rules, 
^9565 prescribes the procedure for preferring appeals. 

- It is not disputed that air application was filed Defore the registration officer 
for rhe inclusion of the appellant’s name in the electoral roll ; it is also common 
case that the electoral registration officer did not follow tire procedure prescribed- 
in rule 26 relatieg to the posting of the application in a conspicuous place and 
inviting objections to such application. It cannot, therefore, be denied that the 
inclusion of the name of the appellant in the electoral roll was clearly illegal. Under 
section 30 of the Representation of the People Act, 1 950, no civil Court shall havt juris- 
diction to question the legality of any action taken by, or under the authority of, the-, 
electoral registration officer. The terms of the section are clear and the action of 
the electoral registration officer in including the name of the appellant in the elec- 
toral roll, though illegal, cannot be questioned in a civil Court : but it could be 
rectified only in the manner prescribed by law, i.e., by preferring an appeal under rule 
24 of tire Rules, or by resorting to any other appropriate remedy. But it was conten- 
ded before the High Court that the action cf the electoral registration officer was a 
nullity inasmuch as he made the order without giving notice as required by the 
Rules. We find it difficult to say that the action of the electoral registration officer 
is a nullity. He has admittedly jurisdiction to entertain the application for inclusion 
of tire appellant’s name in- the electoral r-oH and take such action as he deems fit. 
The non-compliance witlr the procedure prescribed does not affect his jurisdiction, 
though it may render his action illeged. Such non-compliance cannot make the 
officer’s act non est, though his order may be liable to be set aside in appeal or by- 
resorting to any other appropriate remedy. 

The Act proceeds on the basis that the voters’ list is final for the purpose of election - 
Under section i o of the Act, 

"Every person whose name is in the list of voters of any Panchayat constituency shall, unless 
disqualified under this Act or under any other law for the time being inforce, be qualified to be 
elected as a member of the Panchayat”. 

The disqualifications are enumerated in section n. If he was not disqualified 
— in the present case, the finding is that there was no such disqualification — 
the appellant was certainly quffiified. to be elected as a member of the Pan- 
chayat. The Act confers a special jurisdiction on the Munsiff to set aside an election, 
and he can do so only for the reasons mentioned in section 1 3 {3) of the Act. The 
relevant provision is in section 13 (3) (A) (d) (i) which relates to the improper accept- 
ance of any nomination. In view of section 10 of the Act, it cannot be said that 
there is any improper acceptance of tire nomination of the appellant, for, his name 
being in the list of voters, he is qualified to be elected as a member of the Panchayat. 
There is, therefore, no provision in the Act which enables tlie High Court to set aside 
the election on the ground that though the name of a candidate is in the list, it had 
been included therein illegally. 

In this view we do not propose to express our opinion on the question whether, 
if the election of the appellant was void, the Munsiff could have declared the iirst 
respondent to have been duly elected in his place. 

For the aforesaid reasons, we cannot agree wiffi the conclusion arrived at eitlrer 
by the learned Munsiff or by the learned Judges of the High Court. In the result, 
the appeal is allowed and the election petition is dismissed with costs throughout.. 

Appeal allovoeS^ 


V.S. 
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Present;—?. B. GajendragadkAr, K. C. Das Gopta and J. R. MudholkarJJ. 
Jai Dev and anotlier - , ' . , , . . . appellants* 
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Penal Code (ZLFo/1860), sections 96, 100— of private defence— Principles— Onus of proof on ^r son 
claiming right— Accused facing hostile mob of villagers— Right of private defence initially with the accused— Kmng 
Ipeople when mob fleeing away — Victim standing at afar distance — Right, if available. 

Criminal Procedure Code {V of 1898), section 342 and A23— Examination of accused by Court— Scope, 
^extent and purpose of— Overstatements of partisan witnesses— Appreciation of oral evidence by trial Court 
Power of Appellate Court to review evidence. 

, Criminal Trial — Sentence — Extenuating circumstance— Mitigation. .■ 

' Where an individual citizen or his property is faced with a danger and , immediate aid from the 
•State machinery is not readily available, the individual citizen is entided to protect himself and his 
property. That being so, it is a necessary corollary to the doctrine of private defence that the violence 
which the citizen defending himself or his property is entitled to use must not be unduly disproportionate 
to the injury which is to be averted or which is reasonably apprehended and should not exceed its 
legitimate purpose. The exercise of the right of private defence must never be vindictive or malieious. 
In judging the conduct of a person who proves that he had a right of private defence, allowance has 
necessarily to be made fot his feelings at the relevant time. In the exercise of the right, he must use 
force necessary for the purpose and he must stop using the force as soon as the threat has disappeared. 

On the facts and on the basis the accused had initially the right of private defence in facipg a 
hostile mob of villagers, when the accused used the rifles against the victim standing at a considerable 
distance from them, and all the villagers had run away, there was obviously no threat continuing 
•and so, the right of private defence had clearly and unambiguously come to an end. 

It is for the party pleading self-defence to prove the circumstances giving rise to the exercise of 
the right of self-defence. 

The examination of the accused person under section 342 of the Code is undoubtedly intended 
to give him an opportunity to explain any circumstances appearing in the evidence against hith'. 
The ultimate test in determining whether or not the accused has been fairly exatriified- would be to’ 
.enquire whether, having regard to all the questions put to him, he did get an opportunity to say what 
he_ wanted to say in respect of prosecution case against him. The examinationi should be neither 
brief nor unduly detail^. _ = ' 

It is true that in dealing with qral evidence, a Court of Appeal would normally be reluctant to 
•differ from the appreciation of oral evidence by the trial Court because obviously the trial Court has 
the advantage of watching the demeanour of the witnesses -; but that is hot to say that even in, a 
proper case, the Appeal Court cannot interfere svith such appreciation. Where the criticism of 
the trial Court was not in regard to the demeanour of the witnesses but in regard to their partisan 
•character and the over-statements made as sucli wimesses, the Appeal Court can review the evidence 
and come to its own conclusion. ■ 

Taking into account the background of the incident, the nature and extent of the threat held 
-out, the excitement which must have been caused at the time of the incident, though the threat had 
•ceased to exist the excitement in their minds may have continued and in the special circumstances of 
the case, the extreme death penalty svas reduced to one of life imprisonment. . ' 

Appeals by Special Leave from the Judgment and Order dated 4th October, 
1961, ot the Punjab High Court in Criminal Appeals Nos. 635 and 636 ol 1961 and 
Murder Reference No. 59 of 1961. 

Frank Anthony, Ghanshiam and P. C, Aggarwala, Advocates, for Appellants 
•(In Crl. Appeals Nos. 56 and . 57 of 1962). 

JV. S. Bindra, Senior Advocate, and -Korfar Assistant Advocate-General,- 
for the State of Punjab {P. D. Menon, Advocate, with them), for Respondent (In 
both the Appeals) . 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — The two appellants Jai Dev and Hari Singh along %vith four 
■others Yudhbir Singh Dhanpat Singh, Sajjan Singh and Parbhati rverc charged 
Tvith having committed offences under section 148 and section 302 and 326 both 


* Cr.As. Nos. 56 and 57 of 1962. 


30th July, 1952. 
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read with section 149. The case against them >vas that on 14th' September, i960, 
they formed themselves into an unlawful assembly in the area of Dhani Khord and 
that the common object of tills unlawful assembly was to commit the offence of 
rioting while aimed with deadly weapons and that in pursuance of the said common 
object the offence of rioting was committed. That is how the charge under section 
148 was framed. The prosecution further alleged that on the same. day and at 
the same time and place, while the accused persons were members of an unlawful 
assembly, they had another common object of committing the murders of Hukma, 
Jai Narain, Jai Dev, Ainin Lai, Mst. Sagroli and Mst. Dil Kaur and that in pursuance 
of the said common object, the said persons were murdered. Dhanpat Singh killed 
Hukma, Sajjan Singh attacked Hukma, Yudhbir Singh shot at Amin Lai, Jai Dev 
shot at Mst. Sagroli and victim Jaidev, and Hari Singh shot at Jai Narain and 
Parbhati killed Mst. Dil Kaur. It is the murder of these six victims which gave rist^ 
to the charge against the six accused pcKons under section 302/149 of the Indian 
Penal Code. An assault made by the members of the said assembly on Ram Chander 
Juglal, Mst. Chand Kaur, Sirya, Murti and Murli gave rise to a similar charge under 
section 326/149. At the. same trial along ivith these six persons, Basti Ram was 
tried on the charge that he had abetted the commission of the offence of murder by 
the members of the unlawful assembly and thus rendered himself liable to be 
punished under section 302/109, Indian Penal Code. The case against these seven 
accused persons was tried by the learned Additional Sessions Judge, Gurgaon. He 
held that the charges against Parbhati and Basti Ram had not been proved beyond 
a reasonable doubt ; so, he acquitted both the said accused persons. In respect 
of the remaining five accused persons, the learned Judge held that all the three 
charges framed against them had been proved beyond a reasonable doubt. For 
the offence of murder, the learned Judge directed that all the five should be hanged' ; 
for the offence under section 326/149 he sentenced each one of them to two years’ 
rigorous imprisonment and for the offence under section 148 he sentenced each one 
tO' suffer R. I. for one year. These two latter sentences were ordered to run con- 
currently and that too if the death penalty imposed on them was not confirmed 
by the High Court. 

Against this order of conviction and sentence, three appeals were prefen'ed 
on behalf of the five condemned persons. The sentences of deatlr imposed on them 
were also’ submitted for confirmation. The Punjab High Court dealt with the con- 
firmation proceedings, and the three appeals togetlier and held that the conviction 
of Yudhbir Singh, Dhanpat Singh and- Sajjan Singh was not justified and so, the 
said oi'der of conviction was set aside and consequently, they ^s’ere ordered to be 
acquitted and discharged. In regard to Jai Dev and Hari Singh the High Court 
•differed from tire view taken by the trial Court and held that they were guilty not 
under section 302/149 but only under section 302, Indian Penal Code. I n the result, 
the appeals, preferred by them were dismissed and their conviction for the offence 
of murder and.the sentence of death imposed on them were confirmed. It is this 
order which is challenged by the two appellants before us in their appeals Nos. 56 
and 57 of 1962. These trvo appeals have been brought to this Court by Special 
Leave. . 

The incident which has given rise to the present criminal proceedings occurred 
in Khasra No; 388 in Mauza Ahrod known as “Inamivala field” on 14th September, 
i960, at about 10-30 A.M. This incident has led to the death of six persons already 
mentioned as well as the death of Ram Pat who belonged to the faction of the appel- 
lants. It has also resulted in injuries to nine persons three of whom belonged to the 
side of the appellants and six to the side of Ae complainants. The incidrat itself 
was in a sense a tragic and gruesome culmination of the battle for possession of the 
land which was waged between the appellants on the one hand and the faction 
of the complainants on the other. One of the principal points which fell to be coii- 
sidered in the courts below was : who w^as in possession of the said field at the material 
time ? The appellants pleaded that, they were in possession of the field and weic 
cultivating the field at the time of the incident, whereas tire prosecution contends 
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that the complainants’ party was in.possession of the field and the appellants virtually- 
invaded tlic field : and caused this’ massacrel ' 

The prosecution case is that between .9 and 10 A.M. o'n the date of the offence,, 
the appellants and their brothers Ram . Pat and Basti Ram came to the field with, 
their tractor and started ploughing tlie bajra crop which had been sown by the villa- 
gers who w’erc tenants in possession. Jug Lai, Amin Lai, Ram ' Chandcr, ' Sunday, 
Jai Dev, Hukma and others remonstrated with the appellants that the crops raised 
by them should hot be destroyed. ' Dhanpat Singh who was driving^ the tractor 
was armed with pharsi while the appellants were standing armed witli rifles. Yudh- 
bir Singh had a pistol. ' Sajjan Singli and Parbhati had pharsis arid Rain Pat had a. 
bhalla. Thus, all the appellants were armed with deadly weapons and three of them, 
had fire-arms. According to the prosecutionj the remonstrance made by Juglal 
and others did not help and the appellants told them that they had got possession, 
of the land and that they would not permit any interference in their ploughing opera- 
tions. That inevitably led to an altercation and an attempt was made to stop the, 
working of the tractor. This immediately led to the terrible scuffle which resulted in 
so many deaths. Sajjan Singh gave a pharsi blow to Juglal whose left arm was^ 
touched. Thereupon, Ram Pat raised his bhalla against Juglal causing injuries to the 
latter on the left side of the abdomen and on tlie right hand wrist. Hukma then 
snatched the bhalla from the hands of Ram Pat and gave a blow to him in self- 
defence. As a result, Ram Pat fell on the ground and died. Sajjan Singh, Dhanpat 
Singh and Parbhati then gave blows to Hulcma with pharsis. Hukma fell on the 
ground unconscious. At this stage, Amin Lai asked the appellants and their friends 
not to kill people but the only result of this intercession was that he was shot by the 
pistol of Yudhbir Singh. Then everybody on the complainants’ side start^ tO' 
run away. Thereafter Jai Narain was shot dead by the appellant Hari Singhs 
Dil Kaur was killed by Parbhati and others,- and victim Jai Dev and Mst. Sagroli 
were shot dead by the appellant Jai Dev. That, in substance, is the prosecution 
case. 

On the otlier hand, the defence was that all the accused persons had gone to 
Inamwala field at about 8-30 A.M. on 14th September, i960, and were engaged 
in the lawful act of ploughing the land of which they had taken possession. They 
had put the tractor on the portion of the bajra crop which was ‘ kharaba ’ with, 
the object of using it for manure. After this operation had gone on for nearly two- 
hours, a large number of residents of Dhani Sobha and Ahrod, including womens 
came on the spot armed with deadly weapons and they started abusing and assault- 
ing the accused persons with the weapons which they carried. The accused peisons^ 
then used jellies, kassi and lathi in self-defence. Amin Lai from tlie complainants’" 
party was armed with a pistol which he aimed at the accused persons. Sajjan Singh 
then gave a lathi blow to Amin Lai and in consequence, the pistol fell do-um on the 
ground from his hands. It was then picked up by Yudhbir Singh and he used it is 
^ retaliation against the assailants and fired five or six rounds. Basti Ram who was- 
charged with abetment of die principal offences denied his presence, while the. six 
other accused persons admitted their presence on the spot and pleaded self-defence i 

The prosecution sought to prove its case by leading oral evidence of the wit- 
nesses who were present at the scene and some of whom had received injuries them- 
selves. It also relied on documentary evidence and the evidence of the .Investigating 
Officer’. Soon after the incident. First Information Report was filed by the appellant 
Jai Dev in which the version of the accused per, sons was set out and a case was made 
out against the villagers. In fact, it was by re2ison of this F.I.R. that the investi- 
gation originally commenced. Subsequently, when it -was discovered that on the 
scene of the offence six persons on the complainants’ side had been killed and six 
injured, information -was lodged setting out the contrary version and that led to 
two cross-proceedings. In one' proceeding the members of the complainants’ party 
wei e the accused, whereas in the other proceeding the appellants and their compani- 
ons were the accused persons. Since the trial ended in the corivictiori of the appel- 
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Jants and their companions, the case niade out in the complaint filed by the appel- 
Jant Jai Dev has been held to be not proved. , • 

At this stage, it would be convenient to rtfer very briefly to the findings 
.recorded by the trial Court and the conclusions reached by the High Court in appeal. 
The trial Court found that the, evidence adduced by the accused persons in support 
•of their case that they had obtained possession of the land before the date of the offence, 
•was not satisfactory and that the documents and die entries made, in tlie revenue 
papers were no more than paper entries and were not “ as good as they looked 
According to the learned trial Judge, the actual possession of the land all along 
remained with the complainants’ party Jug Lai and his companions and that the crop 
standing at the spot at the time of the incident had been sown by and belonged 
to the complainants’ party. This finding necessarily meant that the ploughing 
-of the land by the accused persons was without any lawful justification and consti- 
tuted an act oLtrespass. The trial Court accordingly held that the accused persons 
were the aggressors and that the complainants’ party in fact had a right of private 
-defence. That is how it came to the conclusion that the six accused persons -were 
members of an unlawful assembly and had gone to the field in question armed with 
‘ ‘deadly weapons with a common object of committing the offences which were char- 
ged against them. ‘Dealing with the case on this basis, the trial Judge did not think 
it necessary to enquire which of the victims had been killed by which of the parti- 
•cular accused persons. As rve have already indicated, he rvas not satisfied that the 
■charge had been proved against Parbhati or against Basti Ram ; but in regard to 
the remaining five persons, he held that the evidence conclusively established the 
•charges under section 148 and sections 302 and 326/149. In dealing with the 
■defence, the trial Judge has categorically rejected the defence version that Amin Lai 
was armed with a pistol and that after the said pistol fell down from his hands it was 
picked up by Yudhbir Singh. According to the final Court, no one on the complain- 
ants’ side was armed with fire-arms, whereas three persons on the side of the accused 
were armed with fire-arms. Yudhbir Singh had a pistol and the appellants Jai 
Dev and Hari Singh had rifles. 

When the matter was argued before the High Court, the High Court was not 
inclined to accept the finding of the trial Court on the question of possession. In 
its judgment, the High Court has referred in detail to the disputes which preceded 
the commission of diese offences in regard to the possession of the land. It appears 
that this land was given as a charitable gift by the proprietary body of the village 
Ahrod to one Baba KanharDass many years ago. Thereafter, it continued in the 
■cultivation of Amin Lai, Jug Lai, CharanjiLal and Duli Chand as tenants. Kanhar 
Dass subsequently sold die entire piece of land to the appellants and their brothers 
Basti Ram and Ram Pat on 30th May, 1958, for a sum of Rs. 25,000. These pur- 
•chasers belonged to the village Kulana and so, the villagers of Ahiod treated them 
as strangers and they -were annoyed that the land which had been gifted by the vil- 
lagers to Kanhar Dass by way of a charitable gift had been sold by him to strangers. 
In their resentment, the proprietary body of Ahrod filed a declaratory suit challeng- 
ing the sale-deed soon after the sale-deed was executed. When that suit failed, two 
pre-emption suits were filed but they were also dismissed. The appellants and 
their two brothers then filed a suit for possession. In that suit a decree was passed 
and the documentary evidence produced in the case shows that in execution of the 
■decree possession was delivered to the dccree-^holdei-s. It appears that some persons 
■offered resistance to tlie delivery of possession and 15 bighas of land was claimed by 
the resisters. Litigation followed in respect of that and whatever may be the posi- 
tion with regard to ^ose 1 5 bighas, according to the High Court, possession of 56 
bighas and 6 biswas of land was definitely delivered over to Basti Ram and his bro- 
thers on 23rd December, 1959. In other words, reversing the finding of the trial 
■Court on this point, tlie High Court came to the conclusion that the field where the 
■offences took place was in the possession of the appellants and their companions. 

The High Court has also found that the crop in the- field had been ploughed 
by the appellants and their companions and that the operations which were carried 
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on by tKeiti oil the morning of 14th September, igSoiMid riot constitute. tre^pass ia 
any sense. On the evidence, the High Court has come to the conclusion tfet the 
villagers who did not tolerate that the strangers should take possession of the land 
had come' to the field to take possession arid they were armed. It appears that the 
number of villagers was riiuch larger than the number of persons ,6n the side' of the 
accused party, . though the weapons carried by the latter included fire-arms and so, 

. the latter, part^f had superiority' in aims. The High Court has, therefore, come to- 
the conclusion that the party of the' accused persons was entitled to exercise its right 
of private .defence'. The' property, of which they were in posscssiori was threatened 
by p'erstins who were armed with weapons and so, the right to defend their property 
against ari; assault which' threatened grievous hurt, if not deaUi, gave them the right 
to use force even to the extent of causing death to the assailants.' It is substantially 
as a rttiilt of this finding that the High Court took the view that Sajjan Singh, 
Yudhbir Singh and Dliaripat Sirigh who were responsible for the death of the three 
of the victims were not gu'ilty.of any offence. In the circumstance*-, they were entitled 
to defend their property against assailants, who threatened them with death, even 
by causing their death. That is how these thiee accused persons have been acquit- 
ted in appeal. ' In regard to the appellants Jai Dev and Hari Singh, the High Court 
has held that at the time when these two appellants caused the deaths of Jai Dev and 
Jai Narairi respectively, there was no apprehension of any' danger at all.' As soon 
as Amiri Lai was shot dead, all the villagers who had come to the field ran away and 
there was no longer any justification whatever for using any force against the running 
villagers. Sirice at the relevant tirrie the property had been saved from the tres- 
pass and the assailants had been completely dispersed, the right of private 'defence 
ceased to exist and so, the appellants who were proved to have caused the two deaths 
could not claim protection either of the right of private defence or could not even 
plead that they had merely exceeded the right of private defence ; so, they arc 
guilty of the offence of murder under section 302. That is how the appellants have- 
been convicted of the said offence and have been ordered to be hanged. 

The question which the appeal raises for our decision thus lies within'a very nar- 
row compass. The findings of fact recorded by the High Court in favour of the 
appellants would be accepted as binding on the parties for the purpose of this appeah 
In other words, we would deal with the case of the appellants on the bsisis that ini- 
tially they and their companions had the right of private defence. Mr. Anthony 
contends that having regard to the circumstances under which the appellants fired 
from their rifles, it would be' erroneous to hold that the right of private defence had 
come to an end. According to him, allowance must be made in favour of the appel- 
lants in determining the issue, because it is now found that they were faced with an 
angry mob whose members were armed with weapons and who appeared determined 
to dispossess the appellants and their friends of the field in question. The decision 
of the point thus raised by Mr. Anthony would substantially depend upon the scope 
and efect of the pixivisions of section 100 of the Indian Penal Code. 

Section too provides, inier alia, that the right of private defence of the body 
extends under the restrictions mentioned in section 99, to the voluntary causing 
of death if the offence which occasions the exercise of the right be an assault as may 
reasonably cause the apprehension that grievous hurt will otherwise be the consequ- 
ence of such assault. In other woVds, if the person claiming the right of private 
defence has to face assailants who can be reasonably apprehended to cause grievous 
hurt to him, it would be open to him to defend' himself by causing the dea^ -'of the 
assailant. , , , 

In' appreciating the validity of the appellants’ argument, it would be necessary 
to recall the basic assuniptiqns underlying the law of self-defence. In a well-ordered, 
civilised society it is generally assumed that the State would take care oT the per.s6ns 
and properties of individual citizens . and that normally it is the function of the 
State to afford protection to such persons and their properties. This, however 
doeknot mean thafa person suddenly called upon to face an assault must fuh away 
and thus protect himself: ■' He is entitled to resist the attack and' defend himself The 
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same is the position’ if he has to meet an attack on his property. In other words, 
where an individual citizen or his property is faced with a danger and immediate 
aid from the State machinery is not readily available, the individual citizm is 
entitled to protect himself and his pwoperty. That being so, if is a necessary corollary 
to the doctrine of private defence tlrat the violence which the citizen defending himself 
or his property, is entitled to use must not be unduly disproportionate to the injury 
which is to be averted or which is reasonably apprehended and should not exceed its- 
legitimate purpose. The exercise of the right of private defence must never be 
vindictive or malicious. 

There can be no doubt that in judging the conduct of a per son who proves that 
he had a right of private defence, allowance has necessarily to be made for his feelings- 
at the relevant time. He is faced with an assault which causes a reasonable appre- 
hension of death or grievous hurt and that inevitably creates in his mind some excite- 
ment and confusion. At such a moment, the uppermost feeling in his mind rvould 
be to ward off the danger and to save himself or his property, and so, he would natu- 
rally be anxious to strike a decisive blow in exercise of his right. It is no doubt 
true that in striking a decisive blow, he must not use more force than appears tO' 
be reasonably necessary. But in dealing with the question as to whether more force 
is used than is necessary or than was justified by the prevailing circumstances, it 
would be inappropriate to adopt tests of detached objectivity which would be so 
natural in a court-room, for instance, long after the incident has taken place. That 
is why in soihe judicial decisions in has been observed that the means which a threa- 
■tened per-son adopts or the force which he uses should not be weighed in golden- 
scales. To begin with, the person exercising a right of private defence must con- 
sider whether the threat to his person or his property is real and immediate. If he- 
reaches the conclusion reasonably that the threat is immediate and real, he is enti- 
tled to exercise his right. In the exercise of his right, he must use force necessary 
for the purpose and he must stop using the force as soon as the threat has disappeared,. 
So long as the threat lasts and the right of private defence can be legitimately exer- 
cised, it would not be fair to require, as Mayne has observed, that “ he should modu- 
late his defence step by step, according to the attack, before there is reason to believe 
the attack is over”^. The law of private defence does not require tlrat the person 
assaulted or facing an apprehension of an assault must run away for safety. It 
entitles him to defend himself and law gives him the right to secure his victory over 
his assailant by using the necessary force. This necessarily postulates that a.s soon 
as the cause for the reasonable apprehension has disappeared and the threat has 
either been destroyed or has been put to rout, there can be no occasion to exercise 
the right of private defence. If the danger is continuing, the right- is there ; if the 
danger or the apprehension about it has ceased to exist, there is no longer the right 
of private defence (ffefe sections 102 and 105 of the Indian Penal Code). This 
position cannot be and has not been disputed before us and so, the narrow question 
which we must proceed to examine is whether in the light of this legal position, 
the appellants could be said to have had a right of private defence at the time when 
the appellant Jai Dev fired at the victim Jai Dev and the appellant Hai i Singh fired 
at the victim Jai Narain. 

In dealing with this question, the most significant circumstance against the ap- 
pellants is that both the victims were at a long distance from appellants when they were . 
shot dead. We will take the case of victim Jai Dev first. According to Gurbux 
Singh (P.W. 37), Assistant Sub-Inspector, the dead body of Jai Dev was found at 
a distance of 70 paces from the place of the tractor, but it was discovered that it had 
been dragged from a place at a longer distance where Jai Dev stood when he was 
fired dead. From that place to the place where his dead body was actually found 
there was a trail- of blood which unambiguously showed that Jai Dev fell dosvn at a 
more distant place and that he was dragged nearer the scene of the offence after he 
fell down. This statement is corroborated by thememo. prepared on 14th September, 
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.i960 (item No. 104)... Blood-stained .earth tvas .;takcn from, both these' spots. 
■Roughly stated, the. spot where Jai Dev \vas shot- at can be said to be about 300 
paces away from 'the tractor, .where the appellant Jai Dev .stood. , It is true that 
•Gurbux Singh made no express reference to the trail of blood in the rough sitC:pian 
which he had prepared on the day of the offence. But item 8 in the. plan , we were 
told, does refer to the dragging and that is .enough corroboration to the evidence 
of Gurbux Singh. Besid''s, in considering .the effect; of the* omission to mention 
the ti’ail of blood in the rough :plan, wc cannot ignore' the fact that at that time 
Gurbux Singh’s mind was really concentrated on the F.I.R, receiyed by the .Police- 
from the appellant Jai Dev himself and that means that at that time the impression 
in the mind of Gurbux Singh must have been that the deceased Jai Dev. belonged 
to the party of the aggressors and so, blood marks caused by the dragging of his 
body may not have appeared to him to be of any significance. However that may 
be, the sworn testimony of Gurbux Singh is corroborated by * the memo, contem- 
poraneously prepared and it would be idle to suggest that, this evidence should be 
disbelieved bec,ause the rough site plan prepared by Gurbux Singh docs, not refer 
to the trail of blood. 

Mr. Anthony has, however, strongly relied on the statement of Juglal (P.W. 13) 
who has narrated the incident as it took place, and in that connection h« stated 
that the accused Jai Dev then opened fire from his rifle killing Jai Dev deceased 
at the spot. It is suggested that the words “ at the spot ” show that the victim 
Jai Dev was standing at the spot when the appellant Jai Dev shot at him. We 
are not inclined to accept this contention. What the witness obviously meant was 
that from tire spot where the appellant Jai Dev was standing he fired at the victim 
Jai Dev. Besides, reading the account given by Juglal as a whole, it would not be 
fair to treat the words “ at the spot ” in that technical way. Similarly, the argu- 
ment that according to Jai Dev all the shots were fired almost simultaneously, is also 
not well-founded. When a witness gives an account of an incident like this, he is 
tound to refer to one cventafter anodrer. .. Thatdoes not mean that the two appel- 
lants and their companions fired almost simultaneously. Therefore, we are not satis- 
fied that the evidence of Juglal supports the argument that the victim Jai Dev was 
near the scene of the offence when the appellant Jai Dev fired at him. 

Mr. Anthony has also relied on the statement of Chuni Lai (P.W. 16) in support 
of the same argument. But it is clear drat diis witness was obviously making - a 
mistake between the two documents P.N.F. and P.N.E. A statement like this -udiich > 
is the result of confusion cannot legitimately be pressed into service for the purpose 
of showing that victim Jai Dev was near about the scene of the offeixe. Then agaih^ 
the statement of Hira Lai (P.W. 5), on which Mr. Anthony relies shows that in the 
committing Court he had said that Jai Dev had been injured at the spot -; but he 
has added that he had said so' because subsequentiy after the occurrence, he saw 
the dead body of Jai Dev near the scene of the offence. Therefore^ in our opinion, 
having regard to the evidence on the record, the High Court was right in coming 
to the conclusion that Jai Dev deceased was standing at a fairly long ' distance 
from the scene of the offence when he was shot at. 

That takes us to die case of the victim Jai Narain. Jai Narain iVas in fact not 
in the Inamwala field at all. According to the prosecution, he was on the machan 
in fhe adjoining field which he was cultivating and it was -vs'liilst he was h'. his own 
field that the appellant Hari Singh fired at him. The distance between the appel- 
lant and the victim has been found to be about 400 paces. Now this conclusion is - 
also supported by evidence on the record. Jai Narain’s mother, Chand Kaur 
(P.W. 10) says that she saw her son falling on the ground from the machan, and 
that clearly means the machan in the field of which Jai Narain was in possession. 
The position of this field is shown in die rough plan and sketch prepared by the 
Sub-Inspector (P.A,J.). The evidence of Hira Lai (P.W. 5) supports the same con- 
clusion, and Gurbux Singh swears to the same fact. He saysthatthe dead body of 
Jai Narain was found lying at a distance of more than 400 paces from the point, where 
the tractor was said to be. standing at the time of the occurrence. That is the effect 
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of the evidence of Juglal (P.W.- 13) also. Thus,tliere can btno doubt that the victim 
Jai Narain was at a long distance from t^ field inquestion andlike tlie appellant 
Jai Dev who took a clean aim at the victim Jai Dev who was standing at a distance 
and shot him dead, the appellant Hari Singh also took a clean aim at the victim Jai 
I^arain who ’(vas away from him and shot him dead. That is the conclusion of tlie 
High Comrt and we see no reason to interfere ^v•ith it. 

In the course of his arguments, Mr. Anthony relied on tlie fact that some of 
the prosecution witnesses on whose evidence the High Court has relied rvere not 
' accepted by dte trial Court as truthful witnesses, and he contends that the High Court 
should not have differed from the appreciation of evidence recorded by the trial 
•Court. There are t\v6 obvious answers to this point. In the first place, it is not 
wholly accurate to' say that the trial Court has completely disbelieved tlie evidence 
•given by the prosecution ■witnesses. It may be conceded in favour of Mr. Anthony 
diat in dealing with a part of a prosecution case relating to Parbhati and Basti Ram 
the trial Court did not accept the evidence of the witnesses which incriminated them, 
and in that coimectiori, he has referred to the criticism made by the defence against 
those -witnesses and has observed that there is force in that criticism. But, while appre- 
•ciating the effect of the obsers'ations made by the trial Court in deading with that 
particular aspect of tlie matter, is'c cannot lose sight of tlie fact that as to the actual 
•occun'ence tlie trial Court, in substance, has believed the major part of the prosecu- 
tion evidence and has stated that the said.evidence is quite consistent with medical 
•evidence. In other ivords, the sequence of ei'cnts, the part played by the assailants 
as against the specific victims and- the rest of the prosecution stoi-y have, on the whcle, 
"been believed by the trial Court. In this connection, we ought to add that the 
trial Court did not feel called upon to consider tlie individual case of each one of 
the a ccused persons because it held that a charge under section 1 49 had been proved. 
But when the High Court came to a contrary conclusion on that point, it became ne- 
cessary for the High Court to examine the case against each one of the accused persons 
■before it, and so, it would liotbe accurate to say that the High Court has belies'ed the 
witnesses whom the trial Court had entirely disbeliei'ed. That is the. first answer 
-to Mr. Anthony’s contention. The sccond-ansirer to the said contention is that even 
if the trial Court had disbelieved the evidence, it was open to the High Court, on a 
reconsideration of the matter, to come to a contrary conclusion. It is true that in 
•dealing -^vith oral evidence, a Court of Appeal would normally be reluctant to differ 
firom tlie appreciation of oral evidence by the trial Court because obviously the trial 
•Court has the advantage of watching the demeanour of the ivitnesses ; but that is 
not to say that even in a proper case, the Appeal Court cannot interfere with such 
appreciation. Besides, the criticism made by the trial Court is not so much in re- 
lation to the demeanour of the witnesses as in regard to their partisan character and 
the over-statements which they made, as partisan witnesses are generally apt to do. 
Therefore, we see no justification for contending that the finding of the High Court 
•as to the distances at which tlie victims Jai Dev and Jai Narain were shot at should 
■ not be accepted. 

Mr. Anthony tlien argued that the fact that die victims were at a long distance 
•from the assailants idien diey -were fired at, will not really be decisive of the point 
which we are called upon to consider in the present appeal. He contends that if 
•the assailants were surrounded by a very big mob some of whom were aimed with 
deadly weapons and all of whom were determined to dispossess them at any cost, 
it ivas open to the appellants and their companions to shoot at the mob because they 
were thcnaselves reasonably apprehensive of an assault by the mob which would have 
Jed at least to grievous hurt, if not death ; and he argues that if three of die assailants 
who had fire-arms fired almost simultaneously, that would be within the legitimate 
exercise of the right of private defence and the fact that somebody ivas killed ivho 
was standing at a distance, would make no difference in law. The argument thus 
presented is no doubt prima facie attractive ; but the assumption of fact on which 
it is based is not justified in the circumstances of this case. The High Court has 
found that at the time ivhen the appellants fired shots frsm their rifles, the villagers 
had already star ted running away and there was no danger either to the property or 
s C J — ^36 
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’to the bodies of the ^sailaiits. In thif connection, it is iniportaht to remember that 
the defence version tliat’ Amin Lai had a' pistol' had beentejccted by .both the Courts,- 
so that whereas the crowd that threatened the appeUahts" and ; tlieir 'friends ^Va^ 
larger in, number, the weapons in'the hands of the' i^sailants were fai; more power- 
ful titan the weapons in the hands of the crowd. Having regard to the events , that 
took place and the nature of the assault 'as'it developed, it is clear that Amiri Lbl 
who was one of the leaders of the villagers was shot, dead and that, , according to the 
evidence, completely, fiightcnedfthc villagers -who began to run away/heltcr-skelter.. 
Sunda (P;W. 4) has described how Amin LaVstepped forward for the help of’Hukma, ■ 
but he was, fired at from tire pistol by Yudhbir Singh, and having received a- fatal 
injury on his chest Amin Lai fell down- dead on tire ground. .This witness - adds 
“ the. members of the complainant party. feeling frightened because; of the firing 
opened by Yudhbir Singh ran in the direction of the. village abadi ”. .Similarly, the 
statement of Mst. Sarian (P.W.,t2) woufo seem to show that when .the victim Jai 
Dev was fired at, he had run away. ; On the probabilities, it is very easy to believe 
that>yhen the .villagers found, that the appellants and. their, friends were inclined to 
use their fire-arms, they must have been frightened, even,' the large nurnber of the 
villagers would have meant nothing. The large number would have merely led 
to a large number of deaths — that is about all. Therefore, as soon as fire-arms were 
used for the first time killing Amin Lai on tlie spot, the villagers must have run away. 
That is the evidence given by some of the witnesses and, that is the conclusion of the 
High Court. It is in the light of tlris conclusion that we have to deal with the point 
raised by Mr. Anthony. If, at the time when foe two appellants .used their rifles, 
against tlieir respective victims, standing at cortsiderable distances from them, .all 
the villagers had run away, there was obviously no threat continuing and so, the right 
of private defence had clearly and. unambiguously . come to an end. That, is why 
%ve think the High Court was right in holding that the appellants were guilty of 
murder under section 302. 

That leaves tv\'o minor questions to be considered. Mr. Anthony has contended, 
that foe examination of the appellant Havi Singh under section 342 has been very 
defective in regard to the question of distance on which the prosecution strongly- 
relied against him before the High Court, and he argues fhat this defect in. the exar- 
mination of the appellant Hari Singh really vitiates foe trial. It is true that m 
asking him questions, the learned trial Judge did not put the point of distance bet- 
ween him and the victim Jai Narain clearly ; but that in our opinion, cannot by 
itself necessarily vitiate the trial or affect the conclusion, of the High Court. In. 
dealing with this point, we must have regard to all the questions put.by the trial Judge- 
to the appellant. Besides, it is not so much the point of distance by itself which goes 
against the appellant Hari Singh as the conclusion that at the time, when he fired, 
at Jai Narain, the threat had ceased ; and if foe threat had ceased and there was 
no justification for using the fire-arms, the appellantwouldbeguilty of murder even 
if Jai Narain was not far away Irom him. It is unnecesfory to emphasise that it is 
for the party pleading self-defence to pi'ove the circumstances giving rise to foe- 
exercise of the right of self-defence and this right cannot be said to be proved as 
foon as wc reach foe conclusion that at the relevant time, there was no threat either 
to the person of the appellant or the person of property of his conipanions.. , 

In support of his contention that the failure to put foe relevant point against 
the appellant Hari Singh would affect the final conclusion. of the High Court, Mr. 
Anthony has relied oii a decision of this Court in Hate Singh Bhagat Singh v. State of' 
Madhya Bharat'^-. In foa.t case, this Court has no doubt referred to the fact'foat it 
•was important to put to the accused each material fact which is intended to be ufod. 
against him and to afford him a chance of explaining it if he can.. But these obser- 
vations must be read in the light of the other conclusions reached by this Court in 
that case. It would, wc think, be incorrect to suggest that these observations are 
intended to lay down a general and inexorable rule that wherever it is found that one 
of the points used against the accused person has not been put to him, either foe trial 
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is vitiated or his conviction' is fenderddi bad; The examination of tlie accused 
person under section 342 is undoubtedly intended to give him' an opportunity to 
explain any circumstances .appearing in the evidence against:him, , . In, exercising 
its powers under section 342, the Gburt must take.care to put, all lelevant circum- 
stances appearing in.the evidence to the.accused peiion. lit would not be enough to 
put a few general and broad quKtions to the accused, for ,b.y adopting such a course 
the accused may not get opportunity of explaining all the. relevant circumstances. 
On the cither hand, it woidd not be fair or right that the Court should put to the 
accused person, detailed questions which may amount to his ; cross-examination. 
The ultimate.tot in determining whether or not the accused has been fairly examined 
under section 342 would be to enquire whether, having regard to all the quekions 
put to him, he did.get an opportanity to say what he wanted to.say in respect of pro- 
secution case against him. If it appears that the examination of the aeeused person 
was defeetive and- thereby a prejudice.has been caused to him, that would no doubt 
be a serious infirmity. It is obvious that ho general rule can be laid down in regard 
to the manner in which the accused person should be examined under section 342. 
Broadly stated, however,, the true- position appears to be that passion for brevity 
which may be content with asking a few omnibus general questions is as much in- 
consistent witli the requirements of section 342 as anxiety for thoroughness which 
may dictate an unduly detailed and large nunaber of questions, which may amount 
to the cross-examination of the accused person. Besides, in the presenhcase, as we 
have already shown, failure to put the specific point of distance is really not very 
material. 

The last argument avhich Mr. Anthony has urged before ,us is that the prosecution 
should have examined a ballistic expert in this case andsince no expert has been exa- 
mined, it cannot be said that the prosecution has proved its case that the appellants 
caused the deaths of the two victims by shooting from the rifies which they carried. 
In support of this argument, Mr. Anthony has referred us to the decision of this 
Court in Mohinder Singh v. The State'^. In that case, it has been observed by this 
Court that it has always been considered to be duty of the prosecution, in a case 
where death is due to injuries or wounds caused by a lethal weapon, to prove by 
expert evidence that it was likely or at least possible for the injuries to have- been 
caused with the weapon witli which and in, the manner in which they are alleged 
to have been caused. We do not see how this principle can. be invoked by Mr. 
Anthony in the present case; The rifles which the appellants are alleged to have 
used have not been recovered and so, there was no occasion to examine any expert 
in respect of the injuries caused to the two victims by the appellants. What Mr. 
Anthony suggests is that an expert should have been examined for the purpose 
of determining whether any of the injuries found on the persons of the sweral victims 
could have been inflicted by the revolver' which had been recovered in this case; 
Now, the story about the recovery of this revolver is very interesting. According 
to the defence, Amin Lai ,was , carrying a, revolver and when he was; hit with a lathi 
by Sajjan Singh, the revolver fell down from his hands and Yudhbir Singh picked it 
up and fired it at Amin Lai. Not this, revolver was carried away by Yudhbir 
Singh to his house and he says that he produced the same before the Police Investi- 
gating Officei'. On the other handj according to Gurbux Singh it was the accused 
Sajjan Singh who after his arrest produced the pistol and two live cartridges before 
him. It would thus appear that the revolver had beeii produced by one of the accused 
pei’sons on the allegation that ir was carried by Amin Lai arid had been used by 
Yudhbir Singh in self-defence after it had fallen down from Amin Lai’s hands. 
It has not been the prosecution case tlrat’it is this revolver which had been used by 
Yudhbir Singh. It may ^vell be that the revolver . has been deliberately 
surrendered by the accused in order to introduce complications in the case; We 
think in such a case it is difficult to understand for what putyose the prosecution 
was expected to examine the expert. ' Therefore, in our opinion, the decision in 
the case oi Mohinder- Singh'^, has no application to the caise before us. 
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; , , Jn the result, we agree with the High . Court in holding .that the two; appellants 
.are guilty of murder under section. 302. 'i ' . . 

The'only question which row remains to be considered hs dne qf sentence. Mi\ 
Bindra for the State has left' this question tb'us since, presumably, he did' not feel 
justified in pressing for the imposition of the' sentence of deathi We Have carefully 
considered all the facts leading to the cbnimission of this offence and we arc not 
inclined to. accept the view of the High Court thHt the circuinstahces of this case re- 
quire the imposition of the maximum penalty oii the two offenders. On the question 
of sentence, it would be relevant to take into account thc'background of the incident, 
the nature and ’extent of the’ threat held out by the erbwd, of villagers, the excite- 
ment which must have been caused at the time of the incident, and so, though we. 
have felt no difficulty in agreeing with the decision of the High Court that at tire 
time when tlie two appellants fired shots front their rifles the threat had ceased to 
exist, it would not, be urireasoriable to take into account thbfact that the excitement 
in their minds may have continued,' and that, in the spe cial circumstances of this case, 
may be regarded as an extenuatirig circumstance. We, therefore, think' that the 
ends of justice would be met if the sentence of death imposed ori the two appellants 
is set aside and insteadi an order is passed directing that they should suffer imprison- 
ment for life. Accordingly, we confiim the convictioti of the appellants under sec- 
tion 302 and convert the sentence of death imposed on theni into one of imprison- 
ment for life. ' ■’ ' , ‘ ' 

V.S. Sentences reduced. 
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(Civil Appellate Jurisdiction ; 

Present: — ^P.B. Cajendragadkar, K.C. Das Gupta and J.R. Mudholkar, JJ. 
The Amritsar Rayon and Silk Mills (Private) Ltd. • . . 'Appellant* 

V. . \ 

Their Workmen ... ^Respondents. 

Industrial Disputes Act {XIV of 1947)— Gratuity scheme — Need to fix a ceiling on gratuities. 

■Where there is no provision for superannuation and gratuity is paid at a fairly reasonable rate, 
gratuity schemes framed by Industrial Tribunals generally provide for a ceiling. In the instant case 
having regard to all the circumstances it would be reasonable if the maximum amount of gratuity paya- 
ble under the scheme is fixed at 15 months’ basic wages. 

- . In framing gratuity schemes, all the relevant factors have to be taken into account and so, in- 
evitably the schemes are likely to differ from case to case. 

Appeal by . Special Leave from the Award dated the 6th November/ i960, of 
the Industrial Tribunal, Punjab, in Reference No. 43 of 1958; . ... .1 • 

M. C. Setalvad, Attorney-General for India {S. K. Kapur, Biskambher Ldl, B. JV. 
Kripal and K.K. Jain, Advocates, -with him), for Appellant. 

■Janardan Sharma, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — This appeal arises out of an industrial dispute between the 
appellant Amritsar Rayon and Silk Mills and its workmen. The dispute originally 
related to, seven demands made by the respondents against the appellant and these 
seven demands were referred by 'the Punjab Government for industrial adjudication 
to the Industrial Tribunal, Jullunder, under section, 10 (i) (d) of the Industrial 
Disputes Act, 1947. The Tribunal has made its award in respect of these demands. 
In the present appeal, -which, has been brought to this Court by Special Leave, we 
are concerned with the .award in so far as it deals with the respondents’ claim for a 
gratuity scheme. The appellant urged that no case had been made out for the fram- 
ing of a gratuity scheme. This plea has been rejected by the Tribunal and a . gratuity 
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scheme has been framed. It is the propriety and the validity of thus scheme -which 
are challenged before ns by Iv'Ii'. Kapur on behalf of the appellant in this case. ■ ' 

The scheme framed by the. Tribunal reads thus : ' . 

(1) In case of death of an employee while he is in the sendee of the concern or his becoming 
incapable of serving further due to physical or mental disability, one month’s basic wages for each 
year of his sendee. ' ' , . 

In case of death, the gratuity vyill be payable to the heirs or assigns of the deceased workmen. 

^ (2) On termination of an employee’s service by the concern after he has put in five years’ ser- 
vdee — ^Half a montli’s basic wages for each year. of his service. 

.(3) No gratuity would be payable to an employee who resigns his job but if he has served for 
fifteen years continuously and is rendered unfit to sen-e further by old age or protracted ill health, 
he shall be given gratuity calculated at the rate of one month’s basic wages for each completed year of 
his service. 

(4) No gratuity would be payable to an employee who is dismissed for misconduct. 

In rejecting the appellant’s contention tbat no scheme should be -framed, the 
Tribunal has found that the appellant which was started in 1 934 is the biggest Textile 
Mills in Amritsar and its career so far has been one of success all along the line. 
The invested capital of tlie concern is Rs. 14 lakhs and its working capital, is 
Rs. 2,70,000. On its roll are employed 1,250 employees whose monthly wage bill 
comes to Rs. 1,20,000. It is admitted that the appellant has been paying bonus 
to its -workmen since 1946 and has allowed dividend on invested capital. It contri- 
butes to the Provident Fund and the Employees State Insurarnce Scheme. Having 
regard to this financial position of the appellant, the Tribunal has held, and we think 
rightly, tliat the appellant cannot successfully resist the demand for the framing of a 
gi-atuity scheme. 

Mr Kapur, however, contends tliat even if a gratuity scheme has to be framed, 
the Tribunal tvas in error in not placing any ceiling on the amount of gi atuity paya- 
ble to the employees. In our opinion, this contention is well-founded. Speaking 
generally, where there is no provision for superannuation and gratuity is paid at a 
fairly , reasonable rate, gratuity schemes framed by Industrial Tribunals generally 
provide for a ceiling, and so, we do not see how the Tribunal was justified in depart- 
ing from this generally accepted position. The rate fixed in the present case is not 
unduly low and admittedly, there is no provision for superannuation. Therefore, 
we think that the appellant is justified in contending that a ceiling should be put 
on the amount of gratuity, payable under the scheme. On the whole, we think it 
w'ould be reasonable if the maximum amount of gratuity payable under the scheme 
is fixed at 15 months’ basic wages. We ought to make it clear that in coming to this 
conclusion we do not propose to lay, down any hard and fast rule that a ceiling must 
be placed in every case and that it should be of the order of 15 months’ basic wages ; 
as we have repeatedly observed, in framing gratuity scheme, all relevant factors have 
to, be taken into account, arid so, inevitably die schemes are likely, to, differ from 
case to case. , . , ■ , . 

■ Mr. Kapur then -cbhterids that one month’s basic wages whiclr has been pro* 
vided for by clauses (i) and- (3) 'is excessive and it should be reduced to 15 days 
basic wages. His argument is that the usual pattern' of gratuity schemes in the 
Punjab shows that it is isdays’ basic wages which is provided under similar clauses. 
In support of his argument, -Mr. Kapur has referred us to some of the awards pro- 
duced by him; In the gratuity scheme framed in the New. India Embroidery 
Mills, Chheharta, 15 days wages has been adopted as the basis, but this award in- 
cludes dearness allowance and so, this provision is not very helpful because in the 
present case, the rate has been fixed by reference to the basic wages, alone. ' The 
scheme framed in the Niemla Textile Finishing Mills, Chheharta, is on the same 
lines as the scheme under the New India-Embroidery Mills and the same comment, 
tlierefore, falls to be made about it. The gratuity scheme in the Technological 
Institute of Textiles, Bhiwani, has adopted the basis of I month’s basic wages for 
each completed year of service, but there is no ceiling placed by the scheme. Or. the 
other hand, the gratuity scheme in the Shambhu Nath and Sons Ltd,, Amritsar, 
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adopts one month’s basic wages for each completed year of service and so docs the 
scheme in tlic India Woollen Textile Mills, Ghhcharta, and the India Calico Print- 
ing Mills. The Jagatjit Cotton Textile Mills Ltd., Phagwara, has i month’s basic 
wages ; the Punjab Distilling Industries Ltd., provides for one month’s basic wages ; 
so does the New Egerton Woollen. Mill, Dhariwal. The Jawala Flour Mills, Ami'it- 
sar, provides for tire rate of i month’s basic wages in case of workmen.with five years , 
of service and in case of workmen with service above five years at the rate of one 
month’s basic wages. It would thus be seen that the claim made by the appellant 
that the pattern of gratuity schemes in the Punjab invariably shows the adoption 
of the rate of 1 5 days’ basic wages for each completed year of service, is not supported 
by the several awards produced by the parties before us, and so, it cannot be said that 
the present award has departed from any fixed uniform pattern in the matter. 

Mr. Kapur then referred to tire decision of this Court in Bharaikhand Textile 
Mfg. Co,, Ltd. & Others V. The Textile Labour Association, Altmedabad^, where the gra- 
tuity scheme provided, inter alia, for one month’s basic wages lor each completed 
year ol service for the period before the coming into force of the Employees Provi- 
dent Funds Act, 1952, and half a month’s basic wages for each completed year of 
service thereafter, subject to a maximum of 15 months’ basic' wages. This shows 
tliat the award with wliich this Court was dealing in that case had made a distinction 
between gratuity schemes prior to 1952 and those subsequent to it, and this distinc- 
tion was based on the fact tliat the Employees’ Provident Funds Act had come into 
force in 1952. Therefore, we do not thinJk it would be fair to suggest that because 
the scheme thus framed was accepted by this Court in appeal it follows that this 
Court has laid down that in every case half a month’s basic wages should be paid 
after 1952. 

Mr. Kapur has also relied on the decision of the Industrial Tribunal at Rajkot in 
Arvind Mills Co-operative Supply Society Ltd., Ahmedabad & Another v. Their Workmen-. 
The scheme framed by the Tribunal in this case rio doubt provides for 15 days’ 
basic wages as contended by Mr. Kapur and prescribes the ceiling of 10 months’ 
basic wages. Similarly, in the Rashiriya Mill Matdoor Sangh, Bombay v. Millowners’ 
Association, Bombay & Others^, the gratuity scheme framed appears to be substanti- 
ally similar to the one framed in the Bharaikhand Textile Mfg. Co., Ltd. Thc^ deci- 
sions merely show that 1 5 days’ basic wages has been adopted as a rate by some of the 
gratuity schemes framed by Industrial Tribunals. ,We would, however, not be 
prepared to accept Mr. Kapur’s contention that these decisions support the gener^ 
argument that invariably the rate of 1 5 days’ basic wages must be adopted. That is 
a question which has to be decided by the Tribunal on the facts of each case ; and 
though it may be desirable that gratuity schemes framed in the same industry in 
the same region should not disclose radical or violent differences, it would not be 
possible to introduce uniformity by accepting the argument that 15 days should 
be treated as the invariable rate in the gratuity schemes. On the material adduced 
before us, we are not prepared to hold that the basis adopted by the award under 
appeal has made either a violent or radical departure from the pattern prevailing 
in the same industry in the Punjab or is otherwise xmjustified on the merits. The 
fact that we decline to interfere with the rate prescribed by the award under appeal 
does not also mean that according to us, that rate should be adopted in other cases 
without reference to the relevant facts in each of thern. 

The result is, the award is modified by prescribing a ceiling of 15 montlis’. 
basic wages. The rest of the award is confirmed. There would be no order as 
to costs. ' - 

K.S. Award modified. 


l.,, .(1960) 3S.Ci.R. 329. , : . 

2. (1959) 2 L.L.J. 107 at p. 119. 


3. nF.J.R. 372. 
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ll] ABINASH CHANDRA BOSE V. BIMAL KRISHNA SEN (i'mtojC./.)' 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) \ 

Present : — B. P. Sinha, Chief Justice, K. N. Wanchoo and J. C. Shah, JJ, 
Abina.sh Chandra Bose . .. Appellant* 

... V. ' 

iBimal Krishna Sen and another - . . Respondents. 

^ Criminal Procedure Code (F of 1898), section AW— Appeal against acquittal— High Court if can order 
re-trial to enable complainant who was not denied the opportunity to adduce further evidence — Accused a lawyer — 
If makes any difference, • ' 

Where in spite of the accused putting it pointedly to the complainant in the cross-examination 
that a document placed before the Court (an alleged letter by the accused) was a forgery the complain- 
nant did not take any steps to get an expert on handwriting examined and the trial Court on an 
•examination of the evidence came to the conclusion that the case against the accused had not been 
proved and acquitted him, on appeal it was open to the High Court to take a different view of the 
evidence, if the facts and circumstances placed before it could lead to the conclusion that the apprecia- 
tion of the evidence by the trial Court was so thoroughly erroneous as to be wholly unacceptable to- 
ithe Appellate' Court. If the High Court could come to that conclusion, it could have reversed 
tlie judgment and converted the order of acquittal into an order of conviction. But it should not 
have put the accused to the botheration and expense of a second trial simply because the prosecution 
did not adduce all the evidence that should and could have beeti brought before the Court of first 
iiwtance. Simply because the accused happened to be a lawyer would not be a ground for subjecting 
him to harassment a second time, there being no reason for holding that the prosecutor had not a 
fair chance of bringing tlie charge home to him. The High Court in the appeal against acquittal 
was not sitting on a disciplinary proceeding for professional misconduct. It had to apply the same 
irules of criminal jurisprudence as apply to all criminal trials. There was no relationship of lawyer 
■and client so far as the criminal case was concerned. -- ’ • 

Appeal from the Judgment and Order dated the i2ist December, i960 of die 
Calcutta High Court in Criminal Appeal, No, 423 of. 1958, 

P. K, Chakravarti, Advocate, for Appellant. 


S. C. Mazumdar, Advocate, for Respondent No. i. 

D. jV. Mukherjee, Advocate, and P. K. Mukherjee, Advocate for P. K. Bose, 
Advocate, for ' Respondent No. 2. 


The Judgment of the Court was delivered by 

Sinha, C.J . — This appeal, on a certificate of fitness granted by the High Court 
oinder Article 134 (i) (<?) of the Constitution, is directed against the order of a Divi- 
•si'on Bench of the Calcutta High Court, dated 21st December, i960, setting aside 
the. order of acquittal passed by the trial, Magistrate, dated 2nd July, 1958. We 
heard this apped on the eve of the long vacation and pronounced ouf order to the 
effect that tlie, appeal was Allowed and the order of acquittal w’as to stand, and that 
reasons. would be given. later; 

It appears that the appellant, who is a practising la%vyer, had been emplojied 
by the respondent to work for him to investigate the title to some propeity which 
the latter' was about to purchase, sometime in October, 1952. The prosecution 
ease was that the respondent had entrusted the sum of Rs. 5,000 to the appellant 
for depositing in Court in connection with an application in respect of the proposed 
transaction, under the Bengal Money-Lenders’ Act, and that the appellant having, 
been so entflisted -vvilh the money, in breach of turst, misappropriate the amoimt 
thus causing lost to his client.' - ' The appellant was, therefore, charged under section 
409 of thc^lndian Pehal.Code, withhavihgxomihitted criminal breach of trust in 
respect of the sum of Rs 5;6oo, which had been entrusted to him as a lawyer on 
behalf , of the respondent. The appellant’s defence was that the case against him 
was false and that he had been falsely implicated for reasons which need not be 
stated.' . , ■ ' ' ; . t . . 


♦ crL a.'no; 119 of 1961.,;’; ■ ; ■' , 


■ ■ '3rd' August, 1962. ' 

, i ■ 'ij'.: c'.' ' ■' 
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In order to substantiate the charge'against him, tiie complainant (now respon-.- 
dent) examined himself and n number of witnesses. He also adduced in evidence 
a certain document, marked Exliibit I, purpoitlng to be a letter in the handwriting- 
of the appellantj to show that Rs. 4,200 being, a portion . of the amount, of 
Rs. 5,000 required for the deposit had been asked for by the appellant. It, alsp contain- 
ed rvritings in the hand of the complainant showing that tlicre was correspond- 
ence in the matter of the deposit. That rvas a very important piece of evidence, 
which if genuine could go a long way to prove the case against the'appellant. But 
the appellant challenge the document as a forgery in, material parts, and cross- 
examined the complainant -ivho had produced the document. In spite of the fact 
tliat the complainant was very pointedly cross-examined wdtli a view to showing 
tliat the document placed before the Court was a forgeiy in material parts, the com- 
plainant did not take any steps to get an expert on handwriting examined. The 
trial Coiut, on an examination of the evidence, oral and documentary, came to- 
tire conclusion that tlie case against the accused had not been proved and acquitted 
him. The complainant preferred an appeal to the High Court against the order 
of acquittal, which was heard by a Division Bench. The High Court took the view 
that, in tire circumstances of the case, tlrcre should be re-trial by anotlier Magistrate, 
who should give an opportunity to the complainant to adduce the evidence of a 
handwriting expert in order to establish the genuineness of the questioned document. 
Apparently, the High Court, sitting in appeal on the judgment of acquittal, passed 
by the learned Magistrate, was not satisfied as to the genuineness of the questioned 
documeirt. Otherwise it could have pronounced its judgment one way or the other,, 
on the merits of tire controversy, whether or not the prosecution had succeeded in 
brirrging the charge home to the accused. If it were hot a case between a lawyer 
as an accused and his client as the complainarrt, perhaps the High Court may not- 
have taken the unusual course of giving a fresh opportvmity to the complainant to 
have a second round of litigation, to the great prejudice of the accused. In this 
connection, the following obser\'ations of the High Court may be extracted in order 
to show the reasons for the unusual course it took in this case : 

“ Thus there can be no doubt that tliis was a document of considerable importance. According 
to the prosecution it clearly showed the respondent’s, connection with the sum of Rs. 4,200 which was 
a part of the sum of Rs. 5,000, the subject-matter of the charge. According to the respondent, the 
figures 4,200 and the Bengali word ‘ sankranta ’ were forgeries just as at the bottom of the document 
the word ‘ yes ’ and the signature of the respondent with date were also forgeries. , This case was 
clearly put by the respondent to Bimal Krishna Sen and it was suggested to him that the impugned 
portions of the document were clear forgeries made by the appellant in order to falsely implicate the 
respondent. It must be said that in spite of this challenge, die appellant took no steps whatever to 
produce expert evidence to aid the Court in coming to a conclusion as to the authorship of the 
impugned portion of the document. It is true that expert evidence cannot always be a final settler ; 
still in a case of this kind, it is eminently desirable that the Court should be assisted by a qualified 
expert since almost the whole case depends upon proof of the fact whether the' imputed portions 

of that document were in tlie hand of the respondent Comment was also made by the 

Magistrate on the appellant’s failure to call expert evidence. In one sense that comrritet was justi- 
fied ; but in a case of thb kind beftveen lawyer and client we think the matter canilot be left where 
it is. In view of the fiduciary relationship between the parties it is as much necessary in the interest 
of the prosecution as in the interest of the accused that the whole matter should be cleared up, and 
no steps should be spared which might ensure- tomplcte justice between the parties. If it were an 
ordinary case .between one litigant and- another,- wc- might have hesitated at thb dbtance of time 
to send the case, back even though the prosecution did not avail of the, opportunity of proving its o\vn. 
cate.” J . ‘ ■ ' ■ ' 

; ■: - !• / 

. In all civilised cotm-tries,,criinihaI jurisprudence has finnly established tlie rule 
that an accused person should not be placed, on trial for tlie same .offence more than- 
once, except in very .exceptional circumstances. . . .In this case, the complainant had 
the fullest opportunity of adducing al}., the, evidence that , he was advised would be 
necessary to prove the charge against the; accused person. - I-t was no-t that he prayed 
for the examination pf an expert and opportunity had been denied, to. him. . The 

prosecution took its chance ofhaving a decision in its favour oin the evidence adduced 
by it before the -trial Court. That Court yvas not satisfied that that evidence, was 
adequately reliable to bring the, charge home , to the accused. The accused lyas 
thus acquitted. On appeal, it was open to the High Court -to take a different view 
of the evidence, if the facts and circumstances placed before it could lead to the con- 
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elusion tKat the appreciation of the evidence by the trial Couit was so thoroughly 
erroneous as to be wholly unacceptable to the Appellate Court. ' If the High Court 
could come to that conclusion, it could have reversed the judgment and conyertedl 
the order of acquittal into an , order of conviction. But it, should, not have put the- 
accused to the botheration and expense of a second trial simply because the pro- 
secution did not adduce all the evidence that shouldj and could, have been brought 
before the Court of first intance. It is not a case tvhere it is open to the Court- 
of Appeal, against an order of acquittal, to order a re-trial for the reasons that the 
trial Court has not given the prosecution full opportunity' to adduce all available 
evidence in support of the prosecution case. It has nowhere been suggested that 
the trial. Magistrate had unreasonably refused any opportunity to the prosecution 
to adduce all the evidence that it was ready and willing to produce. That being so, 
the High Court, in our. judgment, entirely misdirected itself in setting aside the order 
of acquittal and making an order for a fresh trial by another Magistrate, simply on 
the ground that the case was betrveen a lawyer and his client. Simply because the 
accused happened to be a lawyer would not be a ground for subjecting him to harass- 
ment a second tinie, there being no reason for holding that his prosecutor had not a. 
fair chance of bringing tlie charge home to him. Incur opinion, the High' Court, 
gave way to considerations which were not relevant to a criminal trial. The High 
Court was not sitting on a disciplinary proceeding for professional misconduct.. 
It had to apply the same rules of criminal jurisprudence as apply to all criminal 
trials, and, in our opinion the' only reason given by the High Court for ordering re- 
trial is against all well-established rules of criming jm-isprudence. The fact that, 
the appellant is a practising lawyer does not entitle him to any preferential treat- 
ment when he is hauled up on a criminal charge, even as he is not subject to any 
additional disability because the case was betrveen a lawyer and his client. There- 
was no relationship of lawyer and client so far as tire criminal case was concerned.. 
Hence, in our opinion, the order of re-trial passed by the High Court is entirely 
erroneous and must be set aside. - ! : 

K.S. — : Appeal allowed. - 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — S. K. Das, J. L, Kapur, A. K. Sarkar, Mj Hidayatullah and- 
Raghubar Dayax, JJ. 

The Cement Marketing Co., of India (P.) Ltd. and another . . Appellants* 

V. 

The State of Mysore and another Respondents, 

Constitution of Indin, (1950), Article 286 (I) {before the Sixth Amendrmnfj—Contract of sale involving' 
movement of cement from outside the State for delivery ' inside the State — Inter-State transactions — JIo liability 
to tax. .1 

The tests which have been laid down to bring a sale within inter-State sales are that the transaction- 
must involve movement of gbods across the border, and as a result of the sales the goods are actually- 
delivered for consumption' in' another' State. 

Before an intending purchaser could obtain cement he had to get what is called an authorisation 
from a Government auUvority which nominated the factory from which the intending purchaser had 
to get his supplies of cement. That authorisation had to be given to the first appellant (The Cement 
Marketing Co., of India) ; and after a contract in the standard form was entered into the first appellant 
sent the order to the factory named in the authorisation and that factory then supplied the requisite 
goods to the purchaser. The factory from where the cement was to be supplied was not in the hands 
or the option of the first appellant, but was entirely a matter for the Government authority to decide, 
so that the cement tvhich was supplied from a particular factory was supplied not at the choice of the 
first appellant but pursuant to the authorisation. . 

Under the contract of sale in the instant case there was transport of the goods from outside the 
State of Mysore into the State of Mysore and the transactions themselves involved movement of the 
goods across the border. The sales were in the nature of inter-State sales and were exempt from tax. 

The first appellant was the exclusive sales Manager of the second appellant and this distinguishes- 
the case from JJoAto /nduslrirs Ltd. v. The State of Bihar, 12. S.T.G. 615,' where the relationship- 
was that of seller and buyer. 


'*C.A.No.255ofl961. 

SCJ— 37 


28th August, 1962^ 
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Appeal from the Judgment and Order dated the 2 ist March, 1 960, of the Mysore 
'High Court in Writ Petition No. 147 of 1958. 

R. J. Kolah, Advocate and J. B. Dadachanji, 0 . C. Matimr and Ravinder Narain, 
.Advocates of MJs. J. B, Dadachar^i & Co., for Appellants. 

G. K. Daj!»Afar)>, Solicitor-General India {B. R. L._ Iyengar and P. D. Menon, 
A.dvocatcs, with him), for Respondents. ■ , , 

The Judgment of the Court was delivered by . , . 

Kapur, J. — This is an appeal against the judgment and order of the High Court 
•of Mysore in Writ Petition No. 147 of 1958 dismissing the appellant’s petition under 
.Articles 226 and 227 of the Constitution for quashing the order of assessment for the 
period of assessment 1955-56 i.c., from ist April, 1955 to 31st March, 1956. In this 
appeal because of the Validating Act (VII of 1956) the appellants did not challenge 
their lability for the period ist April, 1955 to 6th September, 1955. , 

The facts necessary for the decision of this appeal are these; Appellant No. i — 
“The Cement Marketing Co., Ltd. — are the Sales Managers of the second appel- 
lant — The Associated Cement Co., Ltd. — appointed under an agreement dated 
2ist April, 1954. The High Court has described the first appellant to be, the Dis- 
tributors of the second appellant. The second appellant is a manufacturer of ce- 
ment and at the material time it had over a dozen factories in different parts of 
■India, none of which was in the State of Mysore. The head office of the first appel- 
lant is at Bombay and it had ithen a branch office at Bangalore in the State of Mysore. 
The first appellant tvas registered as a dealer under the Mysore Salsc tax Act, 1 948,' 
hereinafter called the “ Mysore Act ”. At all material times cement was and still 
is a controlled article. Whether the sale was to a Government Department. i.c., to 
the Director-General of Supplies and Disposal, Government of India, New Delhi, or 
to a person authorised by the said Officer or to the public it ^vas effected on authori- 
sations given to the buyers by appropriate Government authorities and produced 
by them in the office of the first appellant'. Both in regard to purchases by the 
public and the Government the modus dperandi was more or less identical. It was 
this ; Every one wishing to buy cement had to get an authorisation in a standard 
form ^vhich authorised the first appellant to sell cement in quantities mentioned 
therein and the cement had to be supplied from the factory therein mentioned. 
That document was inthc following form which actually relate to a sale to a Govei'n- 
.rnent contractor. 

“ Government of India — ^Ministry of Commerce St Industry. 

Ofice of the Regional Honorary Cement Adviser, 4/12, Race Course Road, Coimbatore. 

•Central Quota Dated 8th October, 1955. 

.Authorisation No. RA/CT/28/CMI/172 (CQ.- CENTELEC) 

-Period IV/55 The Cement Marketing Co. of India’ 

nSIam'e of Suppliers : , P. Box No. 613, 

Sugar Company, Building, Bangalore-2. 

' Your arc autliorised to sell cement in quantity mentioned below under this authorisation. The 
tsale will be a direct deal between yourself and the purchaser. -Tlie, Government undertakes no 
.-responsibility of aiiy nature whatsoever : — < ’ • : . > 


Name and address of the 
person in whose favour 
authorisation is issued. 

: ' 1 . 

: (1) 

Name of the 
cement factory or 
company required 
to supply cement. 

(2) . 

Qyanlity 

(3) 

Name of Rly. 
Stn. to which 
cement is to 
be booked. 

(4) 

Remarks. 

(5) . 

M/s. G. S. Duggal &, Co., 
Ltd., Engineers & Con- 
tractors, Jalballi, P.O. 

- Bangalore 

, , Madhukkarai 

; ' . Shahabad. 

300 tons 

Bangalore 

; ■ 

• • 
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29th September,' 1955, from the above indentors — For manufacture 
of. tiles for the Bharat Electronics Ltd. Supply recommended by. the Commander Works Engineers 
(B.E.I.P.),JaIahalli.. 

Full details of the purpose' for ^vhich and the place at which cement Avill actually be consumed: 
Priority, Defence Work. 

(Sd.) C. C. Ramnafh, 

iCopy to : ■ . • Reg. Hon. Cement Adviser (Coimbatore.) 

1. Tlie indentor. 

2. The Dy, Development Officer, Govt, of India, Ministry of ' Commerce & Industry, 

Development Wing, (Chemicals I, Mineral Industries), Shahajehan Road, New Delhi. 

3. The Controller of Civil Supplies in Mysore, Bangalore, for information.” 

This authorisation was subject to the following conditions : It was to be utilised 
■within 15 days ; the cement released could be used only for the purpose for which it 
was given ; the authorisation was not transferable ; , the autho'rit}^ could, if necessary, 
Tevoke the authorisation at any time and even the orders booked under the authori- 
sation could be cancelled. The purchaser or the indentor had then to place an order 
with the first appellant as Sales Managers of the second appellant stating the 
requirement, where the goods were to be sent and hotv they were to be sent. The 
seller entered into a contract with the first appellant. This contract is in a standard 
form and gives conditions of sale. Thereupon the first appellant instructed its 
Bombay office to despatch the cement in accordance with the instructions of the buyer 
and the authorisation. In this letter they had to mention the number of the authori- 
sation and the person who had issued it and also to whom the goods were to be sent 
and how and certain other details which are not necessary for the purposes of this 
appeal were also to be given. - . 

Each instruction indicates that it was issued for and on behalf of appellant No. 2 
By appellant No. i as its Sales Managers. A copy of the letter of instruction was 
sent to the factory from where the goods were to be despatched and the particulars 
•of the authorisation had to be mentioned therein. Thereafter the first appellant sent 
.an advice to the purchaser enclosing tliere with the Railway Receipt for the goodsand 
this advice also mentioned the particulars of the authorisation against which the 
goods were being sent. Both the contract of sale and the advice above mentioned 
stated that the goods were being despatched at the buyer’s risk from the time the 
■deliveiy was made by the factory to the carriers and the railway receipt was obtain- 
ed for the goods. In the present case all the goods were sent, as indeed they had to 
Be sent against the authorisations from the various factories belonging to the 
second appellant which at the relevant time were all situate outside the State of 
-Mysore and were received in- the State of Mysore by the various sellers. 

The.pcsitipn of the first appellant is as was accepted by the Salses Tax Officer 
in his order dated 31st March, 1958, that of Sales Managers of the second appellant 
but in regard to. the nature of the transactions the Sales Tax Officer found : — 

“ Though the property in the goods pass to the dealers and consumers outside the State imme- 
.diately the goods are handed over to the carriers outside the State and railway receipt is taken out 
since the.goods have actually'been delivered in Mysore State as a direct result of such sale for purposes 
•of consumption in the State, sale is deemed to have taken place in Mysore State ” 

and again he said : — ' ■ ‘ 

“Thus the sales of cement manufactured by A. C. G., Factories situated outside Mysore State 
effected by the dealers M/s. Cement Marketing Company of India Ltd., Bangalore, to dealers and 
■customers in Mysore State amounts to iritra-Statc sales and therefore liable to Mysore Sales Tax Act 48. 

In its judgment the High Court took into consideration, the fact that ffie firet 
appellant had a branch office at Bangalore within the State of Mysore and that the 
public placed their orders with the first appellant for supplies of cement ^;amst 
permits granted to them ; that the first appellant, who after accepting the oner for 
the supplies of cement, collected the price from the intending purchasers and then 
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directed one of the factories of the second appellant to ' supply cement . to. the pur- 
chasers arid actual delivery tb the purchaser was within the State of Mysore and .there- 
fore the contention that cement was loaded outside the State of Mysore arid’ 'des- 
patched to the .purchaser did. not covert sales, into inter-State sales but were intra- 
state sales. It appears that the true nature of the transaction was not correctly 
considered by the High . Court. 

The modus operandi above mentioned shows that before an intending purchasei; 
could obtain cement he had to get what is called an authorisation from a Govern- 
ment authority which nominated the factory from which the intending purchaser 
had to get his supplies of cement. That authorisation tvith an order had to be 
given to the fii-st appellant ; and after a contract in the standard form was entered 
into the first appellant sent the "order to the factory named in the authorisation and 
that factory then supplied tlte requisite goods to the purchaser. The factory 
from tvhere the cement was to be supplied was not in the hands or at the option 
of the first appellant, but was entirely a matter for the Government autltority to 
decide, so that the cement which was supplied from a particular factoty was 
supplied not at the choice of the first appellant but pursuant ' to tlie authorisation. 

It ^vas contended that, tlte sales which took place in the present case in which 
the movement of goods was from one State to another as a r«ult of a covenant or 
incident of the contract of sale fell within Article 286 (2) of the Constitution and 
therefore the imposition of sales tax on such sales was unconstitutional. The Article 
applicable at the relevant time i.e. before its amendment "was as follow's : — . 

Section 286. — (1) “No law of a State shall impose or authorise the imposition of a tax on the 
sale or pruchase of goods where such sale or purchase takes place — . . ■ ■ 

(a) outside the State ; ' , ’ 

{b) in the course of the import of the goods into or export of the goods out of, the lemtory of 

India. 

Explanation 

(2) Except in so far as Parliament may by law otherwise provide, no law;of a State shall 
impose, or authorise the imposition of, a tax on the sale or purchase of any goods where'such sale or 
purchase takes place in the course of inter-Slatc trade or commerce ; ■ i 

Provided i . .'V, 

The Article has since been repealed md another substituted in ite place by the Con- 
stitution (Sixth Amendment) Act bul the sales in question w'ere prior to the amend- 
ment. 

In the present case the contract itself involved . the movement of goods from the 
factory to the purchaser i.e. across the border from one State to another because the 
factories were , outside the State of i Mysore and therefore transactions w'ere clearly 
transactions of sale of goods in the course of inter-State trade or commerce. Taking 
the nai:ufe/of the transaction and preliminaries which are necessary for the sale, or 
purchase of cement it cannot be said that the sale itself did not occasiori the jribyeinent 
of goods from one State to another.' The esseritial features of the contracts proved 
in the present case are analogous ;to those in Messrs. Mohan Lai Hargovindv. The State 
of Madhya Pradesh In tliat case the assessees w'cre a firm carrying on>business of mak- 
ing and selling biris in Madhya Pradesh. Irii the bourse of their business they import-' 
ed finished tobacco from dealers in Boinbay Stated rolled it into biris and exported 
the biris to various other States. Both the exporters of tobacco from Bombay State; 
who supplied the assessees and the assessees were registered dealers under the G.P. & 
Berar Sales Tax.Act, .1947. It'iyas held that the assessees imported the firiished 
tobacco irito.Madhya Pradesh from persons who were carrying, on in the State of 
Bombay business , of processing tobacco and selling the goods and there was, as a 
result of these ' transactions movement of goods from the ' State of Bombay to the 
State of Madhya Pradesh arid therefore the transactions involved'moveinerit of goods 
across the State border and they were not liable to be taxed by virtue of Article 28S 

i- V. (i956) S.C.j. 6'; (1955) 2 S.C;rVS09.’ ’ - 
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<2)'of the Constitution. In The State of- Triwancore Cochin and others v. The Bomdbf Co., 
Lfd.^, which was a case under Article 286 (i) (b) i.e. sale and purchase in the coWe 
of export trade, Patanjali’ Sastri, C^J., observed 

' “ A sale by export thus involv^ a series of integrated activities commencing from the agreement 
of sale wth a foreign buyer and ending with the delivery of the goods to a common carrier for transport 
out of the country by land or sea. Such a sale cannot be dissociated from the export without which 
it cannot be effecutated, and the sale and resultant export form parts of a single transaction ”, 

At page' 1120 the learned Chief Justice again observed : — 

“ We accordingly hold that whatever else may or may not faU'within Article 286 (1) sales and 
purchases which themselves occasion the export or the import of the goods, as the case may be, out of 
or.into the territory of India come within the exemption and that is enough to dispose of, these appeals.” 

Thus a, sale to fall wltliin Article 286 (i) (b) has to be, a sale tvhich occasions 
the export. Again in The.State of Travancore Cochin others v. Shammugka Vitas 
Cashew Kut Factory and others^, the words “ in the course of ” were interpreted to mean 
a sale taking place not only during the activities directed to tlie end of exportation of 
the goods out of the country but also as a part of or connected with such activities. 
At page 63 the learned Chief Justice explained the words" intergrated activities ” 
as follows.: — . . ; . • 

“ The phrase ‘ integrated activities ’ was used in the previous deebion to denote that ‘ such a 
sale ’ (:.e., a sale which occasions the e.xport) ‘ cannot be dissociated from the e.\port without which 
it cannot be effectuated, and the sale and the resultant export form parts of a single transetion ’. It 
is in that sense that the two activities — the sale and the export — were said to be integrated ”. 

In Endupuri Pfarasinthatn & Sons v. The Stale of Orissa and others^, it was held in the 
case of sales covered by Article 286 (i) (6) that only sale or purchase of goods tvhich 
occasions the export or import of the goods out of or into the territory of India were 
exempt from the imposition of tax on the sale or purchase of goods and in regard 
to jprohibition against imposition of tax on inter-State sales the test, it was said, was 
that in order that a sale or purchase might be inter-State it is essential that there mu^t 
be transport of goods from one State to another under the contract of sale or purchase. 
The following observations from the Bengal Immunity Co., Ltd. v. The State of Bihar 
■and others^, were quoted with approval in support of the proposition : — 

“ A sale could be said to be in the course of inter-State trade only if hvo conditions concur : (1) A 
sale of goo^, and (2) a transport of those goods from one State to another under the contract of sale. 
Unless both these conditions are satisfied, there can be no sale in the course of inter-State trade.” 

Thus the tests which have been laid down to bring a sale within inter-State sales 
n.re that the transaction must involve movement of goods across the border [Mohanlal 
Hargovinds case^ ; transactions are inter-State in which as a direct result of such sales 
•the goods are actually delivered for consumption in another State ; Messrs. Ram 
JIarain & Sons v. Assistant Cornmissiotter of Sales Tax & others^. A contract of sale must 
involve ■transport of goods from one State to another under the contract of 
•.sale ; Bengal Immunity Co.’s case^. In the case of sales in the course of export or 
import the. test laid down was a series of integrated activities commencing from an 
,n.greement of sale and ending with the delivery of goods to a common carrier for 
•export by land or by sea ; The Bombay Co., Ltd. case^. " In the coui-se of” was 
•explained to mean a sale taking place not only during the activities directed to the 
-end of the exportation of the goods , out of. the country but also as part of or 
•connected with . such activities and “ integrated activities ” was explained in 
similar language. This Court again accepted these tests in Endupuri Narasimhdms’ case^. 
In section 3 of the Central Sales Tax Act, (LXXIV of 1956) the Legislature 
has accepted the principle governing inter-State sales as laid do-wn in Mohanlal 
.Hargovind’s case^. The principles for determining when a sale or purchase of goods 
takes place in the course of inter-State trade or commerce outside the State are : — 
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“ Section 3.— A sale or purchase ’of goods shall be deemed 'to take place inthc ’coinrscbrinter-State- 
[trade or commerce if the sale. or. piurchasc-T- <■ ' y-’.- . ' ■ >. 

(a) occasions the movement of goods from one State to. anotlier or , , '• 

{b) is, -effected by a transfer ofdocuments of title .to the goods during, their movement .from 
one State to another.” ,, . i •• 

ln,TataIron & Steel Co. ^ Ltd., Bombay v. SrR. Sarkar ■ and another'’- Shah, J. yin 
explaining what sales are covered by clause of section 3 above said ' 

“ Clause (a) of section 3 covers sales, other- than those included in 'clause (4), in which thc'fnovc- 
ment of goods from one State to anotlier is the result of a covenant or incident of the contract of sale,, 
and property in the goods passes in citlter State.”; - ... 

As Stated above tinder the contracts of sale in the present case there Was traris- 
port of goods from outside the State of Mysore into -£116 State of Mysore and the tran- 
sactions themselves involved movement' of goods accross the border. -Thus if the 
goods moved under the contract of sale, it cannot -be said that they -were intra- 
state sales. It was not the volition of the first appellant' to supply to the purchser 
the goods from any of the factories of tire second appellant. The factories were 
riominated by the Govemment by authorisations which formed the basis of the con- 
tract between the buyer and the seller. Applying these tests to the facts of the' pre- 
sent case we are of the opinion that the sales were in the nature of inter, -State sales 
and were exempt from sales tax. In these circumstances the contracts of sale in. 
the present case have been erroneously considered to be intra-State sales. 

The decision in Rohtas Industries Ltd. y. The State of Bihar’’, to which reference was. 
made by the respondent does not apply to the facts of the present case because the 
agreement between the first appellant and the second appellant is different front 'that 
which existed between 'RoHtas Industries Ltd. and the Cement Marketing Co., of 
India in the case above cited. On an examination of the [agreement between those 
two companies this Court' held that the realtionship whicli existed betw'ecn the tivo- 
was of seller and buyer and not of principal and agent. Iii the present .case the agree- 
ment is quite different. In the firet clause of the agreement between the two appel- 
lants and the Patiala Cement Co., , dated 2istfApril, 1954, the first appellant 
was appointed the sole and exclusive Sales Manager of the second appellant and 
as such the first appellant was entitled to enter into contracts -of sale, receive'payment 
of the same and do all acts and things necessary for the effective management in con- 
nection with the contracts of sale entered into on behalf of the principals. The sale 
price and tlie terms and conditions of sale’wcre to be determined by the principals. 
The Sales Manager was to keep its administrative and technical staff at such places 
in. India as was determined by 'the principals. All the establishment charges and 
other expenses of the Sales Managers were for and on behalf of the principals and 
were to be defrayed, by the principals in proportion to their annual sales. At the 
end of every month the Sales Mariageis were to submit to the principals accoimts 
showing sales contracts by it on behalf of each one of the principals. At the end 
of each financial year ending 31st July, the Sales Managers had to makea proper 
account of all their operations during the^'year and after submitting them for con- 
firmation to the principals had to pay tire price of annual-sales realizations to each of 
the principals' to whom they happened to relate. 'Clause 10 provided' that subject to 
instructions of the principals, the Sales Managers, were to make all necessary 
arrangements to secure speedy arid economical transport of cement. ' These terms' 
are quite different from''those iri the ' case' of Rohtas - Industries^ Lid.^, and tlrerefore- 
that decision has, iro ' application' to the facts of the present case. • 

In the resiilt the, imposition of the sales tax on the appellant for the year of 
assessment except for; the, period rst April, 1955 to.Gth September, 1955, was illegal 
and was not levrable for that perrod. The appeal' is therefore allowed to that 
extent and the writ petitibri'of the appellants succeeds but it rvill not affect the tax. 
paid for the period above.men-tipned. In view of the partial success ofthe appel- 
lants they rvill be entitled to half costs of the appeal. .m .( 

Appeal partly allowed, 

; ^ rt 

2. 12 S.T.G. 615. , ‘ . 


1. (1961) 1 S.G.R. 379 at 391. 
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THE" SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

« ' 'Present:— B.P. SiNHA, Chief Jttstice; V.^. Gajendragadkar, K. N. Wanchoo- 

K. C. Das Gupta and J. G. Shah, JJ: - -• 

Union, Territory of Tripura and another ' .. Appellant^ 

Gopal Chandra Dutta Choudhuri • .. Respondent. 

Constitution of India (1950), Article 311 — Protection under — Applicable to tempordiy public servant — State- 
reserving right to terminate services by terms of employment — ^Bona fide termination in exercise of such right — 
A'b right to protectiori under Article Zll — Onus of proof— Enquiry by Court — Kot similar to that under section- 
33 of Industrial Disputes Act (XIV of 1947). 

A public servant holds a civil bfiice during the pleasure of the President or the Governor of the: 
State according as he holds office under the Union or the State. But to protect public servants- 
a dual restriction is placed upon the exercise of the power to terminate the employment. A public 
ser\nnt cannot be dismissed' or removed by an authority subordinate to that by which he was appoin- 
ted and he cannot be dismissed or removed or reduced in rank until he has been given reasonable- 
opportimity of showing cause against the action proposed to be taken in regard to him. These 
protections undoubtedly apply to temporary public servants as well as to public servants holding, 
permanent employment. • But the State is not prohibited by the Constitution from reserving a right 
by the terms of the employment to terminate the services of public servants, and if in the bona fide en- 
forcement of that right the employment is terminated the protection under Article 311 of the Consti- 
tution will not avail him, because such a termination does not amount to dismissal or removal from 
sendee. , 

But the State may instead of exercising its contractual right seek to terminate the employment- 
even of a temporary employee for misconduct, negligence, inefficiency or any other disqualification 
and when an order of termination of employment is passed for that purpose it would amount to dis- 
missal or removal attracting the protection of Article 311 of the Consdmtion. 

The form in which the order is couched is not alwa>’S decisive. It cannot be assumed that an order 
ex facie one of termination of employment of a temporary employee was mtended to be one of dismissal,. 
The onus to prove that such was the intention of the authority terminating the employment mitst 
lie upon the employee concerned. 

The principle tmder the Industrial Disputes Act dealing with the termination of employment- 
of workmen and the authority of the Tribunal to grant permission to terminate such employment 
evolved in the context of maintenance of industrial peace has no relevance in deciding whether the- 
aggrieved public servant was by the impugned order denied the protection of the constitutional gua- 
rantee. There is no similarity between the enquiry made tmder section 33 of the Industrial Disputes- 
Act and enquiry made by the Court where the order of dismissal of a public servant is impugned. 

Appeal from the Judgment and Order dated the 15th January, i960, of the 
Judicial Commissioner’s Court Tripura at Agartala in Civil Misc. (Writ Petition); 
No. 4 of 1959; 

R. Ganapathy Iyer and P. D. Menon, Advocates for Appellants. 

D. P. Singh, Advocate ol Mfs. Ramamurihi & Co., for Respondent. 

^ The Judgment of the Court was ddivered by 

Shah, J. — ^This is an appeal with a certificate granted by the Judicial Commis- 
sioner of Tripura tmder Article 132 (i) of the Constitution. 

Gopal Chandra Dutta Ghoudhury — hereinafter referred to as ' the respondent ’’ 
— ^u'as appointed a Constable in the Police Force of Tripura by the Superintendent 
of Police, Agartala, by order dated i8th April, 1954. The emplo^unent was temporary 
and was liable to be terminated with one month’s notice. On 6th December, 1957, 
the Superintendent of Police, acting under rule 5 of the Central Seivices (Temporary 
S^ice) jflules, 1949, informed the respondent that his services “ ivill be terminated- 
with effect from 6th January, 1958 A.M.”. The respondent presented an appeal 
to -die- Chief Commissioner against the order of termination. By letter dated nth 
April, 1958, the respondent was informed that as he was “ an ex-convict for theft,, 
nothing can be done for him ”. In I’eply to another application addressed to the- 
Chief Commissioner the respondent was informed by letter dated 26th May, 1958, 
that he ivas already infoimed in connection with his previous appeal that as he was 


* C.A.No. 581 of 1961. 


25th September, 1962. 
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■“ an ex-coRvict in a case of theft ” he 
■tion”. .... 


“.cannot .be re-employed by 



the Administra- 


r The respondent then filed in the .Court , pf the Judicial Commissioner, Tripura, 
a petition for a tvrit under Article 226 of the Constitution praying for a >vrit declaring 
that the order of the Superintendent of Police terminating his services was “illegal” 
and for a writ of mandamiis^ov a writ of rfirhoraVr directing the Chief Commissioner 
not to enforce the said order and for an order reinstating him in the Police Force 
of the Tripura Administration with retrospective effect.' i The Tripura Administra- 
tion submitted in rejoinder that the respondent being a temporary, employee of the 
Police Force, his services were lawfully terminated under rule 5 of the Central Civil 
Services (Temporary Service) Rules, 1949. The Judicial Commissioner of Tripura 
held that the respondent was a temporary employee,' but the order terminating the 
respondent’s employment was invalid' for it infringed the constitutional guarantee 
of protection of public scivants under Article 31 1, which applied to teihporary as 
well as permanent public servants. In the view’ , of the Judicial Commissioner, 
termination of employment of a temporary servant governed by the Central Civil 
Services (Temporary Semce) Rules, 1949, will not jber re be treated as a punish- 
ment or dismissal or removal, but it is open to the Court even if an order merely of 
termination of employment of a tcm'porary_ employee is passed to ascertain whether 
the order was intended to be one of termination simpliciter or of dismissal entailingpenal 
consequences,' and tliat the order dated nth April, T958, of the Chief Comniissioner 
passed in appeal clearly indicated that the order of the Superintendent of Police was 
one imposing penalty. He observed: ■ ' . 


_ “ tills reply (dated 11th April, 1958) will clearly indicate that though the 'Superintendent of 
Police purported to terminate his services under the Clentral Civil Services (Temporary Service) 
Rules, he meant to dismiss the petitioner from service as a punishment on the ground that.he was 
an ex-convict and that it was intended that he should not be re-appointed in future in any depart- 
ment of the Government. Thus it cannot he gainsaid that the termination was in fact a punishment 
for previous misconduct debarring the petitioner from being employed even in the future, and 
that in passing the innocuous order (dated 6th December, 1957, Annexure D), the Superintendent 
was really camouflaging his real intention. .The real intention came to light,, perhaps ' as the 
result of an oversight in communicating the orders in appeal to the petitioner”. 


We are unable to agree with the, Judicial Commissioner that the termination 
of employment of the respondent by the Superintendent of Police by order dated 
6th December, 1957, was in, violatiPn of Article , 311 (2) 'of the Constitution. It is 
true that before the respondent was discharged from service no enquiry was made 
as to any alleged misconduct, nor wai he given any opportunity of showing cause 
against the proposed termination of employment. But it is well settled tliat when 
employment of a temporary public servant, is terminated persuant to the terms of a 
•contract, he" is not entitled to the protection of Article 311 (2). As obserired in 
Parshotam Lai Dhingrav. The Union of.Indid^yhy Da.% C.J. : 

" a terminatiou of service brought about by the exercise of a , contractual right is not per -se 
dismissal or removal, as has been held by this Court in Salish Chander Anand v. Thi Union of India 
•the termination of the service did not carry with it the penal consequences of loss of pay, or 
allowances under^ the rule 52 of the Fundamental Rules”. ■' 

But the State may instead tF exercising its contractual right seek '"to terminate ' the 
•eihployment 'even of a temporary employee for misconduct, negligence; inefficiency 
or any other disqualification, and when an order of termination of employment 
is passed for that purpose it would amount to dismissal or removal attracting the pro- 
•tection of. Article 31 1 of the Constitution. The form in. which the order’is couched is 
nbt always decisive. In Parshotam Lctl Dhingra's case^, it was obsei'ved (at page 863) : 

■ “the use of the expression ‘ terminate ’ or ‘ discharge ’ is not conclusive. In spite of the use 
•of such -innocuous ; expressions, the Court has to apply the two tests .mentioned; above. 


1. (1958) S.G.J. 217,: (1958) S.G.R. 828, 861. 


2. (1953) S.G.J. 323 : (1953) S.G.R, 655. 
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namely, p) whether the Servant had a right to the post or the rank or (2) whether he has been 
visited with evil consequences of the kind hereinbefore refened to. If the case satisfies either of the 
two tests then it must be held that the servant has been punished and the termination of his service 
must be taken as a'dismissal or iemoval from seivice or 'the reversion to his substantive rank must 
be regarded as a reduction in rank and if the requirements of the rules and Article 311, which give 
protection to Goveriimeut servant have not been complied with, the termination of the service or 
the teduction in rank must be held to be wrongful and in violation of the constitutional right of the 
•servant”. . ■ ' > ' 

The question which falls to be determined is, whether the Superintendent of 
Police by order dated 6th December, 1957, passed an order in truth one of dismissal 
for misconduct, , negligence, inefficiency or like cause or he enforced the contractual 
right of the State to terminate the employment of the respondent who was a tem- 
porary employee. The order in terms merely terminates the service, of the respond- 
ent : it was not preceded by any enquiry for ascertaining whether the respondent 
was guilty of any misdemeanom, misconduct, negligence, mefficiency or a similar 
cause. In the order on appeal filed to tire Chief Conunissioner it is recited that the 
.respondent was “ an ex-convict for theft and therefore nothing could be done for,” 
him, but the purport thereof is somewhat obscure. The memorandum of appeal 
filed before the Chief Commissioner was not tendered in evidence, and there,. is 
nothing in the order suggesting that the employment of the respondent was termi- 
nated because he had, before he was employed on i8th April, 1954, been convicted 
’by a C.'iminal Court for tlieft. It appears from tire order of the Chief Commis- 
sioner dated a6tli May, 1958, that the respondent had applied for re-employment in 
the Police Force and the Chief Commissioner was of the opinion that because the 
respondent was “ an ex-convict in a case of theft ” he could not be re-employed. 
There is no ground for inferring that the Superintendent of Police was seeking to 
camouflage an order of dismissal by giving it the form of termination of employ- 
ment in exercise of the autliority rmder rule 5 of the Central Civil Services (Tempo- 
rary Service) Rules. It cannot be assumed that an order ex facie one of termina- 
tion of employment of a temporary employee was intended to be one of dismissal. 
The onus to prove that such was the intention of the authority terminating the 
employment must lie upon the employee concerned : but about the intention of the 
Superintendent of Police there is no evidence except the order of that authority. 

Counsel for the respondent urged that as in an application made under section 
33 of the Industrial Disputes Act for permission of an Industrial Tribunal to dis- 
charge workmen pending adjudication of tlie dispute in which the employer or the 
worlmen are concerned, the Tribunal is bound to enter upon a full investigation and 
ascertain whether tlie employer had acted mala fide or that the order of discharge 
■amomited to an unfair labour p, actice or that it was a case of victimisation, the 
Court in making an enquiry where tne order of termination of employment of a 
temporary public servant was merely one in enforcement of a contractual right or 
an attempt to dismiss an employee because of misconduct, negligence or inefficiency, 
is also obliged to enter upon a critical investigation of the reasons which induced 
the authority to make the impugned order. Counsel invited our attention to the 
decision of this Court in The Chartered Bank, Bombay v. The Chartered Bank Employees’ 
Union^, and The Management of Chandramalai Estate, Emakulam v. Its Workmen and 
.another^, arid submitted that the considerations which were material in deciding an 
application rmder section 33 of the Industrial Disputes Act were also relevant in 
adjudging the true nature of the order terminating employment of a public servant. 
In considering an application imdtr section 33 of the Industrial Disputes Act the 
Tribunal has, it is true, 

“to go into all the circumstances which led to the terminarion simplidur and the employer 
cannot be permitted to say that he is not bound to disclose the circumstances before the Tribunal. 
The form of the order is not conclusive of the true nature of the_ order, for it u possible that the 
form may be merely a camouflage for an order of dismisstJ for misconduct. It is_ therefore always 
open to the Tribunal to go behind the form and look at the substance ; and if it comes to the 


1. (1961) I S.G.J. 70 : ,(1960) 3 S.C.R. 441. 
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conclusion, for example, that though in form the order amounts to termination fimiJhVtter ' it in, 
r^Hty cloaks a dismissal for misconduct it will be open to it to set it aside as a colourable exercise of 
the power’!. 

But in our view the principle of these cases under the Industrial' Disputes 
Act dealing with tennination of employment of workmen and. the authority of 
the Tribunal to grant permission to teiminatc such employment evolved in the 
context of maintenance of industrial peace, has no relevance in dec d ng 
whether the aggrieved public servant tvas by the impugned order denied the 
protection of the constitutional guarantee. A public servant holds a civil office 
during the pleasure of tlie President or tlic Goverher of the State according as 
he holds office under the Union or the State. But to protect public servants a dual 
restriction is placed upon the exercise of the power to terminate employment. 
A public servant cannot be dismissed or removed by an authority subordinate to 
that by which he was appointed and he cannot be dismissed or removed or 
reduced in rank until he lias been given a reasonable oppo.tunity of showing cause 
against the action proposed to be taken in regard to him. These protections un- 
doubtedly apply to temporary public servants as well as to public servants holding 
permanent employment. But tire State is not prohibited by the Constitution from 
reserving a right by the terms of employment to terminate the services of public 
servant, and if in the bona fide enforcement of that right the employment is terminated 
the protection of Article 31 1 of the Constitution ivill not avail him, because such a 
termination does not amount to dismissal or removal from service. In The Punjab 
National Bank Ltd. v. Its Workmenn this C ourt pointed out tliat there was a substantial 
difference between the consequences of non-compliance with section 33 of the In- 
dustrial Disputes Act and Article 31 1 (2) of the Constitution. Compliance with 
section 33 only avoids a penalty under section 31 (1) while compliance ivith Article 
31 1 .(2) makes the order of dismissal final. In a proceeding under section 33 of the 
Industrial Disputes Act the Tribunal is concerned only to make a limited enquiry 
whether the proposal to terminate the employment of a workman was prima facie, 
bona fide or whether the employer was guilty of victimisation or any unfair labour 
practice. The Tribunal has merely 

“ to consider the prima facie aspect of the matter, and either grant it or refuse it according as it 
holds that prima facie case is or i? not made out by the epployer. * * The effect of the 

permission given by the Tribunal is only to remove the ban imposed by section 33 of the Industrial 
Disputes Act. The Tribunal can neither validate a dismissal nor prevent it from being challenged 
in an industrial dispute; in such a dispute when raised the employer may justify his action only on 
such grounds as were specified in the original charge-sheet and no others”. 

Before terminating the employment of a public servant sanction of the 
Court is not necessary. The order of termination of employment operates pro 
prio vigore and is not made justiciable. The validity of such an oider may be challen- 
ged only on the grotmd that the constitutional protection prescribed by Article 31 1 
and the Rules made under Article 309 was denied to the public servant concerned. 
There is no similarity between the enquiry made imder section 33 of the Industrial 
Disputes Act and an enquiry made by the Court where the order of dismissal of a . 
public servant is impugned. The Court in dealing with the case of a public servant 
only adjudicates upon the validity of the act of the authority concerned : the Court 
is not called upon to sanction a, proposed dismissal. The enquiry to be made by the 
Court is restricted to, the observance of the rules prescribed by tire Constitution. 
It would, therefore, be impossible to assimilate the content of an enquiry contempla- 
ted to be made imder section 33 of the Industrial Disputes Act before granting per- 
mission to terminate employment of a workman into the enquiry to be made by the 
Civil Court, when the public servant claims that he is denied the protection under 
Article 311 or that his employment has been terminated in violation of rules framed 
under Article 309 of the Constitution. 

"Iffie appeal must therefore be allowed and the petition filed by the respondent 
dismissed. There will be no order as to costs throughout. 

^ ^ Appeal allowed, 

■ 1. . (I960) S.aj. 999 ; (I960) 1 S.e.R. 806. •' 
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JI] , UNION OF INDIA V. BIRLA COTTON SPG. & WVG. MILLS (Shah, J.), 

. ■ ; ■ . ^ THE SUPREME COURT OF INDIA. 

, . (Civil Appellate Jxirisdiction.) 

Present : — B. P. Sinha, Chief Justice, f G. Shah and N. Rajagopala Ayyan- 

GAR, JJ. : 

The Union of India ' ’ Appellant^' 

V, ' ' ' ' - ■ 

The Birla Cotton Spinning and Weaving Mills Ltd, . - . . Respondent. 

Arbitration Act (X of 1940), section 34 — Arbitration clause in contract agreeing to refer dispute "in connec- 
tion with the contract ” — Construction— Refusal to pay amount due— If dispute “ in connection with the 
contract." 

A plea that the defendant though liable to pay the amount under the terms of the contract will 
not pay it because it desires to appropriate it towards another claim under another independent 
contract cannot reasonably be regarded as a dispute “ under or in cormection ” with that contract 
under which liability sought to be enforced has arisen. In such a case an order for stay of proceedings 
under section 34 of the Arbitration Act cannot be made. 

Appeal by Special Leave fromthe Judgment and Order dated lath April, i960, 
of the Pimjab High Court (Circuit Bench) at Delhi in First Appeal from’Order 
No. 43-D of i960. 

JV. S. Bindra, Senior Advocate, {R.H. Dhebar, Advocate, with him), for Appellant. 

G. B. Pai, Advocate, and J. B. Dadachanji, O.C. Matkur and Ravinder J/arain, 
Advocates of Af/r. J. B. Dadachanji & Co., for Respondent. 

The Judgment of the Court was delivered by 

Shah, J . — ^The Birla Cotton Spinning and Weaving Mills Ltd. — hereinafter 
called ‘ the Company ’ — supplied to the Union of India goods of the value of 
Rs. 1,06,670-89 nP. under a contract dated 30th January, 1956 and received 
Rs. 93,727 a? pan payment of the p-ice. The Union declined to pay the balance of 
Rs. 12,943-80 nP. The Company then commenced Suit No. 386 of 1958 in the 
Court of ihc Senio“ Sr.bo'dinate Judge, Delhi, against the Union of India for a decree 
for Rs. 10,625 and Rs. 2,762-50 nP. as interest from 12th October, 1956. till date of 
suit with interest pendente lite and costs of the suit. The Company alleged that the 
Union had withheld payment of the balance of Rs. 12,943-89 nP. on the plea that an 
amoimt of Rs. 10,625 was due to the Union imder another contract betsveen the 
parties for a bulk purchase Order No. PBI/7028-705 dated i6th December, 1949. 
The Company submitted that there was no such contract and the dispute raised in 
that behalf by the Union had been referred to the a’'bitration of the Officer on Special 
Duty, Directo’-ate-General of Supplies and Disposals and Shri Ramniwas Agrawala 
but had since been adjourned sine die by the arbitrators. 

The Union by petition dated 19th May, 1959, applied under section 34 of the 
Indian Arbitration Act for stay of the suit alleging that a dispute had arisen between 
the parties and there being an a-bitration ag-eement which could be invoked under 
the circumstances and the Union being ready and willing -to do all things necessary 
for the proper conduct of the a'^bitrartion imder clause 21 contained in Form No. 
WSB-133. The Company resisted the petition contending that there was no dispute 
concerning the contract which was covered by any valid submission or arbitration 
clause, and which attracted the application of section 34 of the Arbitration Act. 
The Subordinate Judge held that before section 34 could be invoked the suit must 
raise a dispute in respect of the matter agreed to be referred to arbitration and not 
independent of it and as no dispute was raised by the Union about its liability to 
pay the amount claimed by the Company arising under the .contract and the only 
dispute which \yas sought to be raised was in respect of the liability of ffie Company 
under ariotlier contract, the suit could not be stayed. An appeal against the order 
refusing to stay the suit vvas dismissed in limine by the High Court of Punjab., With 
Special’ Leave the Union has appealed to this Court. _ '' ' \ 

27th March, 1963. 


0 C.A. No. 609 of 1961. 
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The only contention raised in the appeal is that the terms oTthe arbitration agree- 
ment include a dispute relating to, a refusal to meet the obligations arising imder 
the contract even though the refusal was not founded oh any right arising under the 
terms /of the - conti-acti The arbitration agreement is contained in clause 21, 
which in so far as it is material provides : . . • . • 

" In the event of any question or dispute arising under these conditions or any special conditions 
of contract or in- connection with this contract (except as to any matters the decision of which is 
specially provided for by these conditions) the same shall be referred to the award of an arbitrator 
to be nominated by the Purchaser and an. arbitrator to be nominated by the Contractor, or in case 
of the said arbitrators not agreeing then to the award of an Umpire to be appointed by the arbitrators 
in writing before proceeding on the reference and the decision of the arbitrators, or in the event of 
their not agreeing of the Umpire appointed by them shall be final and conclusive and the 
provisions of the Indian Arbitration Act, 1940, and of the Rules thereunder and any Statutory modifi- 
cation thereof shall be deemed to apply to and be incorporated in this contract.” 

The arbitration clause is wade and includes not only diputes arising under the 
covenants of the contract but also to disputes under conditions general or special in 
connection with the contract. But before an order for stay of a proceeding may be 
made under section 34 of the Arbitration Act, the following conditions must co-cxist : 

(1) there must be a subsisting and binding arbitration agreement capable of being enforced 
between the parties ; 

(ii) the subject-matter in dispute in the proceeding sought to be stayed must be within the 
scope of the arbitration agreement ; and 

(iii) the petition must be made to” the judicial authority by a party to the arbitration agreement 
or some pereon claiming under him at the earliest stage of the proceeding i.e., before the filing of the 
written statement or taking any other step in the proceeding. 

The judicial authority may, if these conditions exist, grant stay, if it is satisfied 
that the party applying is and has also been at all material times before' the proceed- 
ings were 'commenced ready and willing to do- all things necessary for the proper 
conduct of the arbitration and there is no sufficient reason for not referring the matter 
in, accordance \vith the arbitration agreement. 

The evidence recorded by the. Trial Court discloses that there was no dispute 
between the Company and the Union arising under the contract on which the suit 
was filed. The Union accepted liability to pay the amount claimed by the Company 
in the suit. The Union still declined to pay the amount asserting that an amount 
w^ due from the Company to the Union under a distinct contract. This amount 
%yas not sought to be set-off under any term of tlic contract under which the Company 
made the claim. The dispute raised by- the Union was therefore not in respect of 
the liability under the terms of the contract which included the arbitration clause, 
but in respect of an alleged liability of the Company under another contract which it 
may be noted had already been referred to arbitration. The Union had no defence 
to, the action filed by tlie' C''»mpany : it w'as not c'-)ntendcd that the amount of 
Rs. 10,625 was not due to the Company under the contract Telicd upon by the Com- 
pany. .For enforcement of the arbiti-ation clause , tlrcre must exist a dispute : in the 
absence of a dispute between the parties to the arbitration agreement, there can 
be no reference. ... 

... It was urged that mere refusal by the Union to pay the amount due is sufficient 
to raise a dispute “ in connection witli the contract ” within the meaning of clause 
'21 of the Arbitration agreement. We arc unable to agree with that contention. 
A dispute tliat the Union is not liable to pay tlic price under the terms of the contract 
is .undoubtedly a dispute under the contract, and in any event in connection with 
the contract, - But a plea that the Union though liable to pay the amount under the 
terms of the contract will not pay it because it desires to approp-iate it towards ano- 
ther' claim under another independent contract cannot reasonably be rega-ded as 
a. dispute under or in connection ” with that contract under which the liability 
sought, to be enforced .has arisen. , . 

- . ‘ . The decision of the Calcutta High Court in Ultam Chand Saligram y. Jewa 
.Maifiooji^, on which reliance was placed by lire Union does not, in our judgment, 
support any such proposition. In that case an awa^'d of the arbitrator was chal- 
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lengcd on the ground -that it was %vithout jurisdiction, there being no dispute between 
the parties, the party applying having admitted his -liability under the contract. 
Rankin, J., held that though the existence of a dispute was an essential condition for 
■the^arbitrator’s jurisdiction, the dispute may be either in the. acknowledgement of 
the debt or as regai ds the mode and time ’of satisfying it. In that case the Court 
• held that the defence of the applicant applying for vacating the award uns that he 
was not under any-obligation to pay the amount due. This is clear from the obser- 
vation made on page 540 where the learned Judge observ^ed : 

* . *' but in truth the petitioner’s later letters' to the Chamber, his 

petition itself in paragraphs 5, 6 and 12, paragraph 6 of the affidavit filed in this behalf in reply all 
Shotv conclusively that he was Withholding : aymeni under a claim of right so to do. That the claim 
has little substance makes his case so much the worse.” 

The Union is however not seeking to withhold payment under a claim of right so to 
do. What the Union contends is that tinder the contract they are liable to pay the 
amounts due but they w'ill not pay because they have another claim unrelated to 
the claim in suit against the Company. 

The decision of the Calcutta High Court in Chiindanmull Jhaleria v. Clive Mills 
Co.^ LtdP-, on which also reliance was placed does not assist the Union. In that case 
the Couit decided that an arbitration clause in a contract, by which the parties 
thereto agree to refer their disputes to arbitration, may be wide enough to include a 
dispute whether the contract itself has or has not been frustrated, but in the present 
case we are not concerned about any dispute relating to frustration of the contract. 

The principle of the decision of the House of Lords in Heyinan and another v. 
Parwins Lid.^, on which reliance was placed on .behalf of the Union has also no 
application. It was held in that case that when an arbitration clause in a contract 
provides without any qualification that any difference or dispute which may arise 
” in respect of ” or “ with regard to ” or “ under the contract ” shall be referred to 
arbitration, and the parties are at one in asserting that they entered into a binding 
contract, the clause will apply even if the dispute involves an assertion by one party 
that circiunstances have arisen, whether before or after the contract has been partly 
performed, tvhich have the effect of discharging one or both parties from all subse- 
quent liability under -die contrhet, such as repudiation of the contract by one party 
lEccepted by the other, or frustration of the contract. Viscount Simon, L.C., 
observed in that case : 

“ An arbitration clause is a written submission, agreed to by the parties to the contract, and, 
like other ivritten submissions to arbitration, must be construed according to its language and in the 
light of the circumstances in which it is made. If the dispute is whether the contract which contains 
the clause has ever been entered into at all, that issue cannot go to arbitration under the clause, for 
the party who denies that he has ever entered into the contract is thereby denying that he has ever 
joined in the submission. Similarly, if one party to the alleged contract is contending that it is void 
ab initio (because, for e-vample, the making of such a contract is illegal), the arbitration clause cannot 
operate, for on this view the clause itself also is void. But, in a situation where the parties are at one 
in asserting that they entered into a binding contract, but a difference has arisen between them whether 
there has been a breach by one side or the other, or whether circumstances have arisen which have 
■ discharged one or both parties from further performance, such differences should be regarded as 
differences which have arisen “ in respect of’.’, or “with regard to ”,.or “under the contract’’^ and 
an arbitration clause which uses these, or similar, expressions should be construed accordingly.” 

But the Union is not seeking to go to arbitration on a dispute between the parties 
about a breach committed by one side or the other or whether circumstances have 
arisen which have discharged one or both parties from further perfonnance. It is 
a case in tvhich in substance there is no dispute between the parties “ under ”, 
in connection tvith ”, or even “ with regard to ” the contract. The plea raised 
by the Union for stay of the suit was frivolous. It is somervhat surprising that the 
plea should have been raised and persisted in, and even after going to arbitration 
in the other , ca'e have been brought up to this Court involving large costs to 'the 
public exchequer. 

The appeal therefore fails and is dismissed with costs. 

, Appeal dismissed. 


I. I,L;R.'(1943) 2 Ca],297. 
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. - THE SUPREME , COURT- OF INDIA. ; 

(Civil Appellate Jurisdiction.) 

Present B. P. Sinha, Chief Justice, J. C. Shah and N. Rajagopala. Ayyan- 
GAR,JJ. . ; . ■ ' : ; 

S. R. Tewari . ' .. Appellant^ 

The District Board, Agra by its Secretary and another . . Respondents. 

Constitution of India (1950), Article 226— Extent and scope of Court's powers in relation to acts of statutory 
bodies— U, P. District Boards Act {X of 1922), sections 82 and 84 — Scope of powers of dismissal and termination 
of service. 

Under the Common Law the Court will not ordinarily force an employer to retain the services 
of an employee whom he no longer wishes to employ. But tliis rule is subject to certain well recognised 
exceptions. It is open to the Courts in an .appropriate case to declare that a public senrant who is dis- 
missed from service in contravention of Article 311 of the Constitution of India (1930) continues to 
remain in service even tliough by so doing tlic State is in effect forced to continue to employ the servant 
whom it does not desire to employ. Similarly under tlie industrial law jurisdiction of the labour 
and Industrial tribunals to compel tlic employer to employ a worker whom he docs not desire to em- 
ploy is recognised. The Courts arc also invested with the power to declare invalid the act of a statutory 
body, if by doing tbe act. the body has acted in breach of a mandatory obligation imposed by statute 
even if by’making the declaration the body is compelled to do something tvhich it does not desire to 
do. The jurisdiction to declare the decision of the District Board as «//ra !)ir« exists, , though it may 
be exercised only when the Court is satisfied that departure is called for from the rule that a contract 
of servdee will not ordinarily be specifically enforced. 

By section 82 of the District Boards Act, 1922, power of the Board to decide questions arising in 
respect of the service including the power to punish, dismiss, transfer and control servants of the Board 
is statutorily delegated to the President in case of servants drawing a salary exceeding Rs. 40 per mensem 
and to the Secretary for other servants. But the cxcrcbc of the power is subject to the conditions pres- 
cribed in the provisos. Upon the exercise of the power under section 82 vested in the Board, the Pre- 
sident and the Secretary, there is yet another set of restrictions imposed by section 84. The power 
is subject among others to the rules imposing conditions on the appointment of persons to oiliccs, or 
to particular office requiring professional skill an(fbn the punishment or dismissal of persons so ap- 
pointed and to rules relating to sers'ants of the Board. Tlie rule providing for the procedure for ter- 
mination of employment of servants of the Board is a rule relating to servants of the Board and may 
properly be made under section 84 (d) read with section 172 (2). Power to appoint ordinarily cames 
with it power to terminate appointment and a power to terminate may in the absence of restrictions 
e.xpress or implied be exercised subject to the conditions prescribed in that behalf, by the authority 
competent to appoint. The power to terminate employment is therefore to be found in section 82 and 
the method of its exercise is prescribed by the rules referred to in section 84. The rules deal 
with the conditions under which an officer or sers’ant may be dbmissed (the dbmbsal being by way 
of punbhment) and also under tvhich determination of employment may take place. 

The expression ‘ dbmissal ’ in the Fourth Proriso to section 82 does not include termination of 
employment simpliciter. In the law relating to master and servant, the expression dbmbsal has 
acquired a limited meaning — determination of employment as a method of punbhment for mbconduct 
or other cause. An order of determination of employment which is not of the nature of an order 
of dismissal, was by virtue of the Rules framed under clause (d) of section 84 to be exercised consis- 
tently with rule 3-A and an order of dbmissal involving punishment must be made consbtently with 
the rule or regulation framed under section 84 (b) and (d). 

Appeal from the Ji'.dgmcnt and Decree dated ist December, 1958, of the Alla- 
habad High Court in Civil Misc. Writ No. 270 of 1956. 

S. T. Desai, Senior Advocate, {J. P. Goyal, Advocate, tvith him), for Appellant. 

C.. B. Aggarwala, Senior Advocate, (C. P. Lai, Advocate, with him), for Res- 
pondent No. I. 

K. S. Hajela, Senior Advocate, (C. P. Lai, Advocate, tvith him), for Respon" 
dent No. 2. 

The Judgment of the Court tvas delivered by 

Shah, J. — On i8th October, 1954, theDistrict Boa”d, Agra, resolved to terminate 
after giving salary for three montlis in lieu of notice, the employment of the appellant 
^yho held the office of Engineer under the Board, and intimation in that behalf was 
given to him. .An appeal preferred by the appellant to the Government of U.P. 


^Gbdl Appeal.No. 304'of 1962. 


15th April, 1963; 
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against the order terminating his employment was dismissed on 5th December, 1956 
The appellant then submitted a petition to the High Court of Allahabad under 
Article 226 of the Constitution for a writ in the nature of certiorari (quashing the 
resolution passed by the Board on i8th October, 1954 and the order dated 5th 
December, 1956, passed by the State of U.P. dismissing the appellant’s appeal, and 
a writ in the nature of mandamus commanding the Board and tire State of U.P. 
to treat the appellant as the lawfully appointed Engineer of the District Board and 
not to give effect to the resolution terminating the services of tire appellant passed 
by the Board on i8th October, 1954. 

The appellant averred tlrat he had as Engineer of the Board rendered flaw- 
. less service ” but a member of the Board named Tota Ram felt ‘ annoyed with ’ 
him ‘ for reasons which had nothing to do with the proper discharge of his duties 
as an Engineer and the President of the District Board was not ‘ very happy with 
the ’ appellant for “ reasons best known to ” the President, that “ he had spent the 
best part of his I fe in the service of the District Boa-d and even though he has 
been honest and faithful in the discharge of his duties, the Disti-ict Board has capri- 
ciously and without any justification terminated ” his services, and therefore the 
resolution of the Boi..rd terminating his services was invalid. 

On behalf of the Boa”d an affidavit was filed stating that the appellant was 
guilty of “ negligence and unfaithfulness ”, arrd he was censured, his aimual incre- 
ments were stopped, and that he was once dismissed and thereafter the resolution 
of dismissal was rescinded. The affidavit catalogued several incidents in support 
of this case, and urged that the Boa -d being competent had justifiably terminated 
the appellant’s services, and the validity of the resolution terminating his services 
was not liable to be challenged. The State of U.P. submitted that the services of 
the appellant were terminated in accordance with rule 3-A (iv) of the District 
Board Manual, that no appeal lay against tire resolution terminating the serivees 
of the appellant under rule 3-A (iv) of the Rules regarding Officers and servants 
of District Boards and that the order of the State Government rejecting the appeal 
was correct. 

The High Court dismissed the petition holding that under the Fourth Proviso 
to sectioii 82 of the District Boards Act, 1922, the Board had tire power to appoint 
and to determine the employment of an Engineer of the Board and unless the deter- 
mination was by way of punishment it could be made in the manner provided by rule 
3-A clause (iv) after giving notice of thi'ee months or a sum equal to salary for three 
months in lieu of notice. The Court rejected the contention of the appellant that 
the power to dismiss conferred by the Fourth Proviso to section 82, could only be 
exercised, for punishing a del.nquent servant of the Board and after following the 
procedure prescribed in that behalf, and that apart from the power to dismiss, 
there was no power vested under the Act to dcteimine employment and consequently 
the provisions of rule 3-A, clause (iv) were ineffective. Against the order passed 
by the High Covut this appeal is preferred with certificate granted by the High 
Court. 


Counsel for the Board contended in hmmr that the appellant not being a member 
of the civil service of the State was not entitled to the protection of Article 3 1 1 of 
■ the Constitution, and the relief claimed by him being in substance one for an order 
restoring him to the service of the Board from which he was disimssed, the jurisdi^ion 
.of the High Court even under Article 226 of the Constitution was restricted by 
section 21 (b) of the Specific Relief Act and that the relief claimed by him cannot m 
any event be given, the remedy, if any, of the appeUant being to claim damages by 
suit for wrongful termination of employment and not a petition for a -writ dcclarmg 
■the termination of employment unlawful, and a consequential order for r^toration 
. in service. Reliance was placed in support of this plea upon Mmmpal Board 
Shahjahanpur v. Sardar Sukka Singh\ Ram Babu Rathaur v Divi^onal Manage^ Life 
Insurance Corporation of India and others^ and Dr. S. B. Duit v. Umvernty of Delht\ 


I.L.R. (1937) All. 434. 
A.I.R. 1961 All. 502. 


(1959) S.C.R..1236 : 1959 S.C.J. 78. 
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In our judgment none of these cAses can be xiscd to Support the view that the . High 
Court has no power to declare the statutory obligations of a statutory body. . Under 
the Common Law tire Court will not ordinarily force an employer to retain the services 
of an employee whom he no longer wishes to employ.. But this rule us subject to. 
certain well recognized exceptions. Jt is open to the Courts in an appropriate case 
to declare that a public servant who is dismissed from service in contravention of 
Article 311 continues to remain in service,' even though by so. doing the State is in 
effect forced to continue to employ the seiwant whom it docs not desire to employ. 
Similarly under the industrial la^v, jurisdiction of the labour and industrial tribunals 
to compel tire employer to employ a worker, whom he does not deshc to employ, 
is recognized. The Courts are also invested with the power to declare invalid the ^ 
act of a statutory body, if by doing the acit the body has acted in breach of a man- 
datory obligation imposed by statute, even if by making the declaration the body 
is compelled to do something which it does not desire to do. . • 

The decision of the Allahabad High Court in Municipal Board, Shahjahanpur v. 
Sukha Singh^, enunciates the law somewhat broadly when it states that the Court has 
no jmisdiction to force an employer to retain the services of a servant whom he no 
longer wishes to employ, and every employer is entitled to discharge a servant for whose 
service he has no need. It must be pointed that the powers of a statutory body are 
always subject to the statute which has constituted it, and must be exercised consisten- 
tly rvith the statute, and the Courts have, in appropriate cases, the power to declare 
an action of the body illegal or ultra vires even if the action relates to determination 
of employment of a servant. In Ram Baba Rathaur's case^ the Court had to consider 
the question whether an employee of the Life Insurance Corporation whose employ- 
ment was terminated could claim a writ of mandamus restoring him to the service 
of the Corporation, or a writ of certiorari quashing the proceeding of the Corpora- 
tion. The Corporation is an autonomous body and is not a department of the State, 
and the relation betvyeen the Corporation and its employees in governed by contract^ 
and no statutory obligation is imposed upon the Corporation in that behalf. The 
Court was therefore right in holding that the relationship between the employee 
and the Corporation had to be determined, in the absence of any statutory provision 
or a special contract, by the general law of master and servant. In Dr. S. B. Duties 
case^, tills Court held that an award made by an arbitrator, declaring tliat the dis- 
missal of an employee of the Delhi University was “ ultra vires, mala fide, and has 
no effect on his status. He still continues to be a professor of the University” dis- 
closed an error apparent on the face of the award, because it sought to enforce a 
contract of personal service. That was again not a case in which the invalidity of an 
act done by the University on the ground that it infringed a statutory provision fell 
to be determined. The rights and obligations of the parties rested in contract, and 
the award of the arbitrator that the dismissal of the employee was “ ultra vires” 
was a mere flourish of language, having no meaning in the context of the dispute 
between the parties. The award was therefore declared to be one contrary to the rule 
contained in section 21 (6) of the Specific Relief Act and hence void. 

The question whether the Court would be justified in granting a declaration 
■about the invalidity of the action of a statutory body terminating the employment of 
a servant was raised before the House of Lords in Vine v. Pfaiional Dock Labour Board‘d. 
The plaintiff, a dock worker in the reserved pool, under the scheme set up under 
the Dock-Workers (Regulation of Employment) Order, 194.7, failed to obey an order 
to report for work with a company of stevedores and the local board instructed their 
disciplinaiy committee to hear the case against the plaintiff. The Committee 
terminated the employment of the plaintiff giving seven days’ notice, and this decision 
was confirmed by the appellate board. The plaintiff then claimed in an action insti- 
tuted by him a declaration that his purported dismissal was illegal, ultra vires, and 
invalid, and also damages for wrongful dismissal. The Trial Court granted tlie 
declaration, and also damages. The Court of Appeal set aside the declaration.' 
The House of Lords restored the declai-ation, for in their view the purported dis- 
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anissal was a nullityj since tHe<local board had,n6 power to, delegate its disciplinary 
functions.'' Prinia facie, jurisdiction of the .Court in an appropriate case to declare 
an order passed by a statutory body, even if the order relates .to the , termination of 
the employment of a servant of the body, may not be denied. 

The contention raised by Counsel for the Board that a- petition for a declaration 
that the employment of the appellant was not lawfully terminated and on that 
account the Board be commanded to treat the appellant as lawfully in service 
•cannot be maintained, must be rejected. The jurisdiction to declare the decision of 
the Board as ultra vires exists, though it may'be exercised only . .^vhen the Court is 
satisfied that departure is called for from the rule that a contract of service will not 
ordinarily be specifically enforced. . , 

The question which then falls to be determined is %vhether under the District 
■Boards Act, 1922 the Boai'd is invested with the power to deteimine employment of a 
servant of the Board otherwise than by way of dismissal as punishmerit, and for that 
purpose certain provisions of the Act and the Rules framed under the Act may use- 
fully be referred. Chapter IV deals with officers and servants of the Board. ‘ Ser- 
vant ’ of the Board is defined in section 3 (ii) of the Act as meaning “ a person in 
■the pay and service of the board ”. Section 72 enjoins upon the Board the duty to 
■appoint in addition to the Secretary and the Superintendent of Education such 
•officers or servants as it is required to appoint by Rules. By Chapter IX of the Rules 
framed under the Act the Board must appoint a District Board Engineer possessing 
'' the qualifications specified therein. An Engineer is therefore an officer or servant 
■whom the Board is bound to appoint. Section 82 confers administrative authority 
upon the President and the Secretary in respect of several matters relating to the 
ser-vants of the Board specified therein. The section states : 

_ “ Except in, the cases provided for by sections 70, 71 and 72, the potver to decide all questions 
:arising in respect of the 'service, leave, pay, allo\vances and privileges of servants of the board, \vho 
4ire employed whether temporarily. or permanently, -on a monthly salary of more, than Rs. 40 and 
the power to appoint,' grant leave of absence to, punish, dismiss, transfer, and control such servants 
•of the board, shall vest in the President, and the said powers in the case of all other servants of the board 
■•shall vest in , the- Secretary,”,, 

‘This clause is followed by four provisos, ■the last of which is ipaterial. It provides : 

“ Provided fourthly, that the ‘power to appoint and' dismiss the Engineer, the Tax Officer 
■•and the Accountant of the Ijoard shall vest in the board, subject, in the case of dismissal, to a right of 
appeal to the State Government \vithin one month of the order of dismissal.” 

Ty section 84 .tlte provisions of sections 73 j ^.nd 82 are subject to the 
provisions of: . ■ ■< 

"(a)/' * . _ , * ' * * 

(6) any rule imposing any conditions on the appointment of persons to offices or to any parti- 
'Cular office requiring professional skill and on the punishment or dismissal of persons so appointed, 
•and on their liability to service under the orders of any Government on the occurence of any emergency : 

(e) . . * , * * * * • 

(d) any other rule relating to servants of a boavd.” Section 172 empowers the State Govem- 
•ment to make rules under the Act. By clause (2) the State Government may make rules consistent 
■with the Act — 

“ (a) providing for any matter for which power to make provision is conferred, e-xpressly or 
by implication, on the State Government by this or any other enactment in force at the commence- 
anent of this Act ; and 

“ (b) generally for the guidance of a board or any Committee of a board or any Government 
Officer in any matter connected svith the carrying out of the provisions of this Act.” 

The scheme of sections 72, 82, 84 and 172 read with the Rules in so far as it is material 
in the present case is that an Engineer of the Board shall be appointed by special 
resolution by the Board. The power -to decide all questions arising in respect of 
-the service, leave, pay, allowances and privileges and the potver to grant leave of 
absence and to punish, or transfer the Engineer is vested in the President. But the 
power to appoint and to dismiss aii Engineer vests in tlie Board subject to a right of 
■appeal to the State Government against the order of dismissal. The powers of the 
President and the Board are subject to the Rules imposing conditions on the punish-r 
ment or dismissal of the Engineer, and other Rules relating to servants of the Board. 

s C J — 39 
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The State of U.P. has framed Rules, in cxercise'of the powers under section 172 
(2), two of %\'hich arc material. . In Chapter III (of the Rules dealing Iwith officers- 
and sei-vants of the Boards) there occurs rule 3-A, which provides: . • 

“ The period of office of a permanent servant of the board other thari'a Government servant 
in its employ shall not determine until — , , , ■ ' ■ ■ I ; 

(i) resignation has been accepted in witing by the authority competent to appoint his succes- 

sor, or he ceases to be in service by the operation of the niles regulating the retirement of district boards 
servants, or- ■ , 

(ii) he has given such authority at least three months’ notice where his pay exceeds Es. 15 and. 

in otlier cases at least one month’s notice, or - . 

(iii) he has paid or assigned to the board a sum equal to three month’s pay where, his pay ' 
exceeds Rs. 15 and in other cases a sum equal to one month’s pay. 

(iv) he has been given by the authority competent to appoint his successor not less than three 
months notice or a sum equal to three months’ pay in lieu of notice where his pay exceeds Rs. 1 5, and in 
other cases, not less than one month’s notice or a sum equal to one months pay in lieu of notice.” 

The Otlier material rule framed by Notification issued by the Goven^ent of U.P.. 
dated 25th March, 1946 is headed “Regulation regarding dismissal, removal or 
reduction of officers and servants of District Boards ”, It provide : 

“ No officer or servant shall be dismissed, removed or redueed without a reasonable opportunity- 
being given to him of showing cause against the action proposed to be taken in. regard to him. Any 
written defence tendered shall be recorded and a svritten order shall be passed thereon. Every order 
of dismissal, removal or reduction shall be in ivriting and shall specify the charge brought, the defencc- 
and reasons for the order.” 

Even though this is designated a regulation it is conceded, and in our judgment right- 
ly, by tlie Board and the State of U.P. that it is a rule framed in exercise of the poweb 
conferred by section 172 (2) and is not a regulation made in exercise of powers 
xmder section 173, for the Act docs not confer any power upon the State Govern- 
ment under clause (2) of section 173 to frame regulations regulating the exercise of 
the power of dismissal of officers or servants of tlie Board. Under the Rules, therefore, 
dismissal, removal or reduction of an officer or servant may be effected, only after 
affording him a reasonable opportunity of showing cause against the action proposed! 
to be taken in regard to him. But the services of even a permanent servant of the 
Board may be determined in the manner provided by rule 3-A. 

The Board by its resolution dated i8th October, 1954 purported to exercise: 
the pow’er of determination in the marmer and subject to conditions prescribed by 
rule 3-A. The determination was by resolution of the Board, zrvdi prima facie, ihat 
exercise of the power may be effective. Counsel for the appellant coritended that 
in the absence of a specific power to determine employment conferred by the Act 
itself, a rule which prescribed restrictions on the exercise of that power was ^vholly 
sterile. It was urged tliat the State Govei-nment has prescribed’ conditions under 
which tlie einployment of a permanent servant of a Board may be determined) 
but the Legislature not having conferred upon the Board the power to determine-, 
empolyment otherwise than by. way of dismissal as punishment the conditions 
imder which the power could be exercised served no purpose. ' "We are imable to- 
agree -with that contention. By section 82 power of the Board to decide questions 
arising in respect of the service including the power -to punish, dismiss, transfer and, 
control seiwants of the Board is statutorily delegated to the Pi'esidenfin case of ser- 
vants drawing a salary exceeding Rs. 40 per mensem, and, to the Secretary for otlier 
servants. But the exercise of -tlie power is subject to tlie conditions prescribed in the - 
provisos. Upon the exercise of the pow'er under section 82 vested in tlie Board, tlie: 
President and the Secretary, -there is yet another set of restrictions; imposed by section. 
84. The power is subject, among others, to the Rules imposing conditions bn the. 
appointment .of pei-sons to offices or to particular office requiring rprofessiohal, 
-skill and on the punishment or dismissal of persons so appointed, and -to Rules relat- 
ing to sen'ants of tlie Board. -The rule providing for the procedure for termination, 
of employment of servants of the Board is a rule relating to servants of the Board and 
may properly be made under section 84 (d) read wilh section 172 (2). Power tO: 
appoint ordinarily carries with it the power to. teiminate appointment, ’and a power. 
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to terminate may in the absence' *6f restrictions express dr implied be exercised, sub- 
ject to the conditions prescribed in that behalf, by tire authority competent to appoint. 
The power to terminate employment is therefore to be found in section 82 and the 
method of its exercise is prescribed by the Rules rcferred_ to in section 84. The Rules 
deal with the conditions under which an officer or servant may be dismissed (the 
dismissal being by way of. punishment) -and also under which determination of 
employment may take place. . , , , . 

It was urged that rule 3-A does hot indicate the authority by whom termination 
is to be effected. But clause (iv) in terms provides that the period of office of a 
permanent servant of the Board shall not determine until he has been given by the 
. authority competent to appoint his successor notice of the' duration' specified.. It is 
the notice which terminates the employmientand the authority competent to give the 
notice is the authority competent to appoint the successor of the servant concerned. 

We are however unable to agree with the High Court that the expression 
“dismissal” in the Fourth Proviso to section 82 includes termination of employment 
simpliciter. In the law relating to master and servant the expression “ dismissal ” 
has acquired a limited meaning — determination of employment as a method of 
punishment for misconduct or other cause. That is. the meaning in which the ex- 
pression “[dismissal” is used in the Rule published by Notification dated 25th March, 
1946. By section 84 the power of dismissal of a servant under section 82’ can only 
be exercised subject to the provision of this rule, and the expressions “ dismiss ” 
and “ dismissal ” must have the same connotation in the law which deals with the 
power and the procedure for exercise of that power. The view expressed by the 
High Court would lead to the result that even for mere termination of employment 
the procedure prescribed by the Notification may have to be followed. There is 
again inherent indication in section 82 which supports the view that the expression 
has been used in a limited sense. The First Proviso to section 82 confers a right of 
appeal to servants of the Board, against orders of the_ President imposing a fine 
exceeding one month’s salary, suspension for a period exceeding one month, 
reduction by way of punishment, or supersession of a servant in the matter of pro- 
motion, as well as against order of dismissal. The orders imposing fine, suspension, 
reduction or supersession are ex facie orders of punishment, and there is no reason 
why the order of dismissal which occurs in the same clause, and which is subject 
to appeal is not an order of that nature. The Fourth Proviso also confers a similar 
right of appeal against the order of the Board dismissing certain superior servants. 
An appeal against an order of mere determination of employment, which may gene- 
rally "be made in the exigencies of the services may serve no useful purpose. Pro- 
vision of a right of appeal is indicative of the nature of the order. In our view it is. 
competent under section 84 read with section 172 (2) to the State Government to 
make Ruleslmposing conditions on the appointment and punishment of persons to 
offices or to any particular office requiring professional skill and to provide generally 
the conditions under which the servants of the Board are to serve, and in the exer- 
cise of the powers which are vested by section 82,ithese Rules have an overriding effect. 
An order of determination of employment which is not of the nature of an order of 
dismissal, has by virtue of the Rules framed under clause {d) of section 84 to be exer- 
cised consistently with rule 3-A, and an order of dismissal involving punislrment must 
be exercised consistently with the Rule or Regulation framed under the Notification 
dated 25th March, 1946 under section 84 (6) and {d). We, therefore, hold that the 
Board had the power to deteiminethe employment of the appellant and the Board 
purported to exercise that power. But Goxmsel for the appellant contended that even 
though in form the power of determination^of employment was exercised, in sub- 
stance it was intended to exercise the power of dismissal and that the form of the 
resolution of the Board was merely to camouflage the real object of the Board. It 
is settled law that the form of the order under which the employment of a servant is 
deteimined is not conclusive of the true nature of the order. The form may be 
merely to camouflage an order of dismissal for misconduct, and it is always open to 
the Court before which the order is challenged to go behind the form and ascertain 
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the true character of the order. . If the Gpurt holds that the order though iu; the 
form merely of detennination. of employment k in reality a cloak for an order of dis- 
missal as a matter of punishment, the Court would hot be debarred merely because 
of the form of the order in giving effect to the rights conferred by statutory rules upon 
the employee. 

Counsel for the appellant pointed out that in the affidavit filed on behalf of the 
Board, the entire service-sheet of the appellant since the year 1945 was set out. The 
affidavit refers to the censure administered to the appellant for neglect of duty on 
25th March, 1945, to the order of dismissal of the appellant from service on a finding 
by the Public Works Committee that he was guilty of negligence and unfaithfulness 
in 1948, to the cornments made by the Chairman of the Board in 1947 tliat die appel- 
lant had not proved himself to be a ‘ loyal arid faiffiful servant’ and to. stoppage of 
increments of the appellant by an order of the President of the Board in 1953 arid 
1954. Reliance is then place upon paragraph 2i of the affidavit of the Board in 
rvhich -it was stated that the plea of the appellant that he had honestly and faithfully 
discharged his duties but tire District Board had capriciously and without any justi- 
fication terminated the services of the appellarit was untrue and it was asserted that 
the services of the appellant had heen juslifia^ly ierminaied. It must however be 
observed that in the petition the appellant challenged the validity of the order ter- 
minating his services on the ground firstly that the Board, liad no po^ver to teimi- 
nate his employment and secondly that it was not justified in teiminating tire employ- 
ment. It was never contended that the order terminating the employment was 
one in reality of the nature of dismissal as punishment, and the foim used in, the 
resolution ofthc Board was merely to camouflage the real object of the Boai'd. Aver- 
ment in the petition that the Board had acted capriciously and without any justi- 
fication does not amount to a plea that the order was intended to be one of dismissal 
though in form one of determination of employment. It also docs not appear to 
Jiave been argued before the Division Bench tliat the impugned resolution \vas iii 
reality one of dismissal. Mootham, G.J., in delivering the judgment of the Court 
-dealt -with the only argument advanced before tire Court, viz-, that although the 
Board had the power to punish or dismiss the appellant it had no power othcnyisc 
to terminate his services in the absence of a special contract which did not exist in 
tills case. If the appellant had in his petition pleaded the case tliat the order though 
in the form of determination of employrrient Was interided to be one of dismissal as a 
matter of punisliment and the form was adopted merely to conceal the true object 
of the Board, it ivould have given opportunity to the Board to meet that case and 
to produce all the evidence in that connection in their possession. , The question 
raised is one primarily of fact ; and it was never raised, nor explored in the. High 
Court on proper pleadings. It would be taking the Board by surprise to allow 
the appellant to make out this new case at this ’ stage. We therefore refuse to con- 
sider the question whetlier the order passed against the appellant pursuant to the 
resolution dated 18th October, 1954 was for dismissal of the appellant from the 
service of the Board, as a pimishment for misconduct. 

The appeal therefore fails and is dismissed. Having reagard to the circumstances, 
diercAvill be no order as to costs in this Court. 

' K.L.B. 


Appeal dismissed,. 
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THE StJPREME COURT OF INDIA'. 

.. (Gi'immal Appellate Jurisdiction.) 

Present P; B. Gajendragadkar, K. N. Wanghoo and K. G. Das Gupta, JJ. 

Munna Lai (In all the Appeals) . , Appellant* 

V. . 

The State of Uttar Pradesh (In all the Appeals) . Respondent 

_ Prevention of Corruption Act (JI of 1947), sections (2) — Prosecution and trial under — Investigation 
irregular and not in accordance with section 5-A — Whether vitiates the trial — Whether there was proper sanction in 
mew of the fact that the four cases originally filed were subsequently split up into seven. 

On the facts of the case, though the letter of section 5-A of the Prevention of Corruption 
complied with, its spirit was not, for in reality there was no investigation by the 
Officer authorized under that section and the real investigation tvas by a Sub-Inspector of Police who 
was never authorised. 

The trial %vas not vitiated as tlie appellant was not prejudiced on account of the illegal or irregular 
investigation, further on the alternative case put forward by the appellant, the substance of the prosecu- 
tion case was practically admitted by him and he merely pleaded certain mitigating circumstances. 

It is true that the Special Judge split up the four cases into seven; but it is not disputed that the 
amounts involved in the three new cases which the Special Judge had directed for splitting up due to 
the difficulty of joint trial were with respect to amounts which were included in the four cases filed 
before him and with respect to which there was sanction. The mere fact that in view of the prosusions 
of section 239 of the Criminal Procedure Code the Special Judge thought it necessary to separate 
the trial with respect to certain items for tvhich there was sanction rvould not mean that these cases 
which tvere directed by the Special Judge to be split up for that reason had no sanction behind it. 

The State of Madhya Pradesh v. Mubaruk AH, (1959) S.G.J. 843 t (1959) 2 M.L.J. (S.G.) 105 ; 
(1959) 2 An.'W.R. (S.G.) 105 : (1959) M.L.J. (Crl.) 571, distinguished. 

Appeals by Special Leave from tlie Jud^ent and Order, dated 2ist December, 
i960, of the Allahabad High Court in Criminal Appeals Nos. 737, 738 and 744 of 
i960. 

Frank Anthony and P. G. Agarwala, Advocates, for Appellant. 

G. C. Mathiir and C. P. Lai, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Wanchoo, J . — ^These are three appeals by Special Leave against the judgment 
of the AlJaliabad High Court. It will be convenient to dispose them of together, 
though they arise out of three different trials before the Special Judge, Saharanpur 
under section 5 (2) of the Prevention of Corruption Act, (II of 1947), hereinafter 
referi'ed to as the Act), as the appellant is the same in all the appeals. 

The brief facts necessary for present purposes are these. Munnalal was the 
cashier of the Municipal Board of Hardrvar and had been -working as such since 
1932. He was in-chafge of the cash and it was his duty to see that tvhenever the 
funds in his possession exceeded Rs. 4,000 they were deposited in the Treasury or the 
Imperial Bank of Roorkee. In 1949 tliere was an audit of the accounts of the Board 
and on 24th May, 1949, the auditor found that the money received by the Board 
from 20th April, 1949 to 23rd May, 1949 totalling Rs. 52,144 had not been deposited 
in tire Treasury or the Imperial Bank at Roorkee. The matter was then reported to 
the Chairman of the Board, who called Munnalal and took his explanation as to 
the alleged embezzlement. It is said that the appellant admitted that he had 
spent some of the money in the marriage of his daughter and some .was used in his 
shop and Rs. 10,000 to Rs, 1 1,000 had been given to the Executive Officer and the 
remainder was at his house. , The appellant was asked to make good the loss immedi- 
ately but failed to do so. . Thereupon thp appellant tvas suspended and the matter 
was handed over to the police for investigation. 

The police registered a case under section 409 of the Indian Penal Code and 
after investigation prosecuted "the Executive Officer as well as the appellant and hk 

* Griminal Appeals Nos. 102 to 104 of 1961. - T7tb April, 1963 



308 . 


THE SUPREME ,CX)URT JOURNAL. 


[ 1964 - 


brotlicr who was tlie Assistant Cashier at the relevant time. = The case was transfer- 
red by tlie High Court to a Magistrate in Meerut; but that case was not proceeded 
with as an application was made to withdraw it on tlic ground that the case was 
covered by section 5 (2) of the Act. So the Magistrate discharged the three accused 
of tliat case. Thereafter necessary sanction was given for prosecution under section 
5 (2) of the Act ani four prosecutions were launched against the appellant and his 
brother. The Special Judge, however took the view that the joint trial of the 
appellant and his brother was not possibleAvIth respect to some of the moneys said to 
have been embezzled. He tlicrefore ordered that tlrerc should be three separate 
trials of the appellant alone with respect to certain moneys in addition to the four 
trails of the appellant and his brother with respect to the remainder. That is 
how seven trials took place. In the present appeals we arc not concerned with the 
other accused, namely, the brother of the appellant, as he was acquitted. We are 
also not concerned with four of the trials ; we arc only concerned w'ith three trials 
with respect to tlxrec sums of money in these three appeals. Appeal No. 
102 is concerned with a sum of Iks. 1,623-4-0 received between t4th April, 
1949, and 23rd May, 1949 and not accounted for. Appeal No. 103 is conceriied 
with a sum of Rs. 9,611-9-6 received between 20th April, 1949, and 24th May, 
1949, and not accounted for; and Appeal No. 104 is concerned with a sum of 
Rs. 43,087-0-3 received between 20th April, 1949 and 24th May, 1949 and not 
accounted for. ■ ; 

The case of the prosecution ^vas that these smns were received by the appellant 
during the period mentioned above and had not been deposited cither in the Treasury 
or in the Imperial Bank at Roorkce as required by the rules. -The appellant pra- 
ctically admitted the receipt of the money except a few items ^vhich tvcrc also found 
by the Special Judge to have been received by him. He also admitted that his 
duty was to deposit any sums above Rs. 4,000 in the Imperial Bank or the Treasury 
at Roorkce. He was however inconsistent in his defence as to what he did with 
the moneys which he had undoubtedly received. He first tried to prove that he had 
deposited the amounts. In the alternative his case %vas that a practice had been 
prevailing for many years in the office of the Board under which the Executive Officer 
and other employees of the Board used to take advance from the Cashier from time 
to time by sending slips and the Cashier was utilised as a banker for all officers and 
servants of the Board, including the Executive Officer. Though these sums were 
supposed to be returned to the Cashier (appellant) in the beginning of the next 
month when pay was drawn by those who had taken these unauthorised advances, 
in actual fact this did not always happen. The result of these advances which were 
sometimes of large amounts was that the money could not be deposited mthe Trea- 
sury according to the rules as these advances were being consistently made to the 
officers and.servants of the Board. . The appellant therefore contended that he had 
not converted the money to his own use and had advanced the same to the officers 
and servants of the Board according to the practice prevalent for a number of years 
and such advances were even made to the highest officer of the Board, namely, the 
Executive Officer, and that the officers all knew of this practice and also knew that 
moneys were not being deposited in the Bank or the Treasury at Roorkee , as 
required by rules. - 

The: ' Special Judge held oh the, evidence that it was proved that the moneys 
which were . the subject-matter of the charge (except for two items) had been 
received by the appellant. He, also held that except for certain items, tlie appellant 
had dishon^tly ,6r fraudulently misappropriated or otherwise converted to his o'wn 
use the property entrusted to him or under his control as a public servant or allowed 
any other person so to do. He therefore found the appellant guilty tmder 
ection 5 (2) of the. Act read with section 5 (i) (c) thereof. The Special Judge 
Annra^ AT ^ to five year’s rigorous imprisonment in tlie cases from which 

ahn arise but ordered the sentences to run concmrently. ,He 

®d .the appellant in the case from which Appeal No. 104 arises to. five 
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year s rigorous imprisonment and a fine of Rs. 42>ooo. The sentence in this case 
•was apparently not. made concurrent. ■ 

The appellant filed three appeals before the High Court which were heard 
togetlier. The High Court agreed with the conclusion of the Special Judge and 
upheld the conviction of the appellant in the three cases. In view horvever of the 
practice to which reference has been made above and which was proved to the hilt 
and in view also of the fact that these cases had taken almost 1 1 years to be disposed 
■of, the High Court reduced the sentences in the three cases to two years’ rigorous 
imprisonment and made them all concurrent. It also set aside the sentence of fine 
as it was of the view that though the appellant was guilty he had not converted the 
money to his own use but had advanced most of it to the officers and servants of 
the Board. The present appeals by Special Leave’ are against these judgments of 
the High Court in the three appeals. 

Two points have been urged on behalf of the appellant and it is said that in view 
•of those points the tidal was illegal and should be quashed. In the first place it is 
urged that the investigation was irregular and not in accordance ivith section 5-A 
■of the Act. Section 5-A lays down that no Police Officer below the rank of a Deputy 
Superintendent of Police shall investigate any dflTence punishable under the Act out 
'side the Presidency Towns without the order of a Magistrate of the First Class. What 
happened in this case was that originally the entire investigation was done by a 
Sub-Inspector ofPolice and thereafter the case under sections 409/406 of the Indian 
Penal Code was instituted against the appellant, his brother and the Executive 
Officer. That case was later withdrawn and it was thereafter that sanction was 
■granted for the prosecution of the appellant and his brother under section 5 (2) 
of the Act and investigation was made as required by section 5-E. But the evidence 
shows that this investigation merely consisted of this that the duly authorised investi- 
gating officers went through the papers of the earlier investigation and decided to 
file four prosecutions as already indicated on the basis of the earlier investigation . 
It does appear from these facts that though the letter of section 5-A of the Act was 
complied with its spirit was not, for in reality there was no investigation by the officer 
authorised under that section and the real investigation was by a Sub-Inspector of 
Police- who was never authorised. In Hi JV. Rishbud and Inder Singh v. The State 
of Delhi^, this Court held that “ section 5-A is mandatory and not directory and an 
investigation conducted in violation thereof is illegal”. This Court further held' 
that 

“if congnizance is in fact taken on a police report in breach of a mandatory provision 
relating to investigation, the results tvhich follow cannot be set aside unless the illegality in the 
investigation can be shown to have brought about a miscarriage of justice.” 

It was further held that 

“ an illegality coihmitted in the course of an investigation does not affect the competence and 
the jurisdiction of the Court for trial and where cognizance of the case has in fact been taken and 
the case has proceeded to termination the invalidity of the proceeding investigation does not vitiate 
>&e result unless miscarriage of justice has been catBed thereby." 

In view of this decision, even if there was irregularity in the investigation and 
section 5 -A was not complied witliin substance, the trials cannot be held to be illegal 
unless it is shown that miscarriage of justice has been caused on account of the 
illegal investigation. Learned Counsel for the appellant has been unable to show us 
how there was any miscarriage of justice in these cases at all due to the irregular 
investigation. As a rriatter of fact on the alternative case put fonvard by the appel- 
lant, the substance of the prosecution case was practically admitted by him and he 
merely pleaded certain mitigating circumstances. Learned Counsel for the appel- 
lant however drew our attention to. TAe of Madhya Pradesh v. Adubarak Ali~. 

In that case an objection was taken before the trial began before the Special Judge 
that the investigation had been carried on ini breach of section 5-A of the Act. The 


1 . ' (1955) S.G.j: 283 f (1955) 1 M.L.J. (S.G.) 
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matter went before the High Court and' it directed that in order' to rectify the defect 
and cure the illegality in the investigation, the Special Judge, should have ordered 
the Deputy Superintendent ofPolicc to carry' on the investigation himself while the 
ease remained pending in the Court of the Special Judge. That order of the High 
Court was brought in appeal to this Court, and the appeal was dismissed. This case 
in bur opinion is ofno assistance to the appellant, for there the objection was taken 
at the earliest stage before the trial began and it was in those circumstances that 
the trial Avas stayed till proper investigation tvas completed and a proper report 
made thereafter for the prosecution of the accused of that case. . In the present cases- 
no objection was taken at the trial when it began and it was allowed to come to an 
cud, _ In these circumstances the ratio oi Mubarak AIV s case^, cannot apply and the 
decision \n Rishbnd's case" would apply, ; The appellant therefore cannot say that the 
trial was vitiated unless he can show that any prejudice was caused to him on 
account of the illegal or irregular investigation. We have already remarked that 
no such thing has been shown in this case ; nor was. it possible to show any such 
thing in victv of the alternative defence taken by the appellant. We therefore 
reject this contention. 

The next contention that has been urged is that there was no proper sanction in 
these cases and this is based on the fact that only four eases were filed before the 
Special Judge tvith of course proper sanction ; but these cases were split up into 
seven and the argument is that there was no sanction for the remaining three cases, 
and two of the present appeals namely Nos. 102 and 103 arc out of these split up 
cases. It is also urged that the sanction was not Avith respect to section 5 (i ), (<;) 
of the Act though it Avas under section 5 (a) of the Act and thctcfore .it was insuffir 
cient to confer jurisdiction on the Special Judge to try the appellant under section 
5 (0 {<^) read Avith section 5 (2). IVc arc of opinion that there is no force in either 
of these contentions. It is true that the Special Judge split up ihe four eases before 
him into seven ; but it is not disputed that the amounts involved in the three 
cases Avhich the Special Judge had directed for splitting up due to the difficulty of 
joint trial were Avith respect to amounts which Avcrc included in the four cases filed 
before him and Avith respect to Avliich; there Avas sanction. The mere fact that in 
vicAV of the provisions of section 239 of the Code of Criminal Procedure the Special 
Judge thought it necessary to separate the trial of Munna'Lal with respect to certain 
items for Avhich there Avas sanction Avould not mean that these eases Avhich Avere 
directed by the Special Judge to be split up for that reason had no sanction behind it. 
The sanction of the original four eases would cover these three cases also Avhich were 
split out of the original four eases. 

As to the argument that there was no sanction for prosecution under section 
5 (i) (^)j it is clear that there is no force in it. The sanction'says that the appellant 
had rccciA'cd money and misappropriated it by not crediting the same into tire Trea- 
sury and embezzled it and Avas therefore guilty of criminal misconduct and liable 
to prosecution under sections 409/406, and section 5 (2) of the Act. The allegations 
made clearly show that the sanctioning ' authority had section 5 (i) (c) in mind 
because the sanction speaks, of misappropriation and embezzlement of the money 
of tire Board and misappropriation and embezzlement is only, to be found in section 
5 (1), (c). It is argued hoAVCver that section , -5 (1) (c) , speaks of misappropriation 
or othc'rAvisc cbnA'crsion to his oAvn use any property entrusted to him or, under his 
control by a public servant, himself.^-. It also.speaks of a public servant allowing 
another person to do so. .But the sanction seems to shoAV as if the appellant Avas to be, 
prosecuted for converteing the property to his OAvn use. There is in our opinion no 
substance in this argument, for the sanction speaks of misappropriation and embez- 
zlement and there is nothing in the Avords to imply that this w^ only with reference 
to conversion by the appellant ,tb his.oAm use. As, the words, of the sanction stand 
they would cover a case of misappropriation orxonvcrsion to his OAvn use by. the appel- 
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lant himself or by allowing others to do so.- We are therefore of opinion that the- 
sanction was sufficient for the purpose of giving jurisdiction to the Special Judge 
to take cognizance of the cases out of which these appeak have arisen. 

This brings us to the merits of the three appeals. So far as this is concerned,, 
learned Counsel for the appellant has not urged — and, in our opinion, rightly— 
that the _ convictions are unjustified. The only question that he has urged is 
that in view of the established facts that the appellant was using the Board’s money 
in order to advance it to the officers and serv'ants of the Board, beginning with tlie 
highest officer of the Board, namely, the Executive Officer and that the evidence as. 
foruid by the High Court does not seem to establish that there was any conversion 
of the moneys by the appellant^to this own use, this is a case in which tlie appellant 
was more sinned against than sinning. It is conceded that as the appellant ^vas the 
' Cashier it was his duty in law to follow the rules svith respect to the custody of the cash 
of the Board entrusted to him and if he did not do so he would be guilty. But it is . 
urged that when the highest officer of the Board, namely, tlie Executive Officer 
was himself taking out money from the funds of the Board by sending slips to the- 
Cashier and other officers and servants of the Board were doing the same thing and 
this was well known, presumably also to the Chairman of the Board, it is not just 
that the appellant should be made to suffer when he was obliging the officers and. 
seiwants of the Board and might even have felt compelled to grant the demands 
of the Executive Officer and other officers and servants of the Board, for he was serv- 
ing under some of them. We must say that the evidence discloses a scandalous 
state of affairs which was allowed to go on and even the highest officer of the Board, 
namely, the Executive Officer, was cognizant of this state of affairs and ivas himself' 
a party to it. The appellant’s case further was that even the Chairman kneiv about 
it, and was at times party' to it and this may also be not incorrect. In these circum- 
stances there is force in the contention on behalf of the appellant that he was more- 
sinned against than sinning and that the misappropriation took place because he 
had to oblige these officers and servants of the Board of otherwise incur their dis- - 
pleasure which he could hardly do. So it is urged on behalf of the appellant that as 
he has already been in jail for more than ten months in the circumstances that punish- - 
ment along with the fact that the trial had been prolonged for eleven years 
since 1949 should be sufficient punishment for him. Ordinarily this Court does 
not interfere in the matter of sentence in appeals under Article 136; but we think, 
in the circumstances disclosed in the present appeals when the officers and servants 
of the Board including the highest officer were behaving as if the moneys of the 
Board were their private property and the misappropriation took place mainly be- 
cause the appellant ^vas obliging these officers and servants of the Board, that the 
sentence already undergone by the appellant would meet the ends of justice. We 
ought to add that Mr. Mathur who appeared for the respondent-State did not feel 
justified— and we think rightly — iin pressing for the confirmation of the reduced sen- - 
sence passed by the High Court in appeal. We therefore dismiss the appeals 
with themodification that the sentence in each case is reduced to the period already 
undergone.- The appellant, if on bail, shall be discharged from his bail bonds in 
respect of tliese appeals. - , ’ 

K.L.B. Appeals dismissed. 
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.■must in each case be determined by the application of the test (viz.) had the accused' a reasonably , 
^sufficient notice of the matter with which he was charged. , It would not be right to hold that a charge 
as invalid solely for the reason that it does not specify tlie particular date and time at which any offence 
is alleged to have been committed. Where the provisions prescribed by the law of procedure are 
lintended to be mandatory, the Legislature indicates its intention in that behalf clearly and contraven- 
tion of such mandatory provisions may introduce a serious infirmity in the proceedings themselves but 
where the provisions made by the law of procedure arc not of vital importance, but arc, nevertheless, 
iintended to be observed, their breach may not necessarily vitiate the trial unless it is shown that the 
contravention in question has caused prejudice to the accused. The position is made clear by sec- 
tions 535 and 537 of tlic Criminal Procedure Code (V of 1898), 

The precision of the charge in -respect of the date on which die offence is alleged to have been 
.committed will depend upon the nature of the information available to the prosecution^ in a given 
-case. Where it is possible to specify precisely tlic necessary particulars required by section 222 (I) 
-of the Code, the prosecution ought to mention tlie said particulars in the charge, but where dic said 
jjarticulars cannot be precisely specified in the charge having regard to the natiue of the information , 
.available to tlie prosecution, failure to mention such particulars may not invalidate the charge. 
.Having regard to all the relevant facts, if it appears to the Court that the charge could and ought to 
.have been framed more precisely the Court may reach that conclusion and then enquire -whether 
ithe defective charge has led to the prejudice of the accused. 

Section 421 of the Code is clear and unambiguous. Summary dismissal only means that having 
-considered the merits of the appeal, the High Court docs not think it advisable to admit the appeal 
because in its opinion the decision appealed against is right. If tlie High Court in dealing with Cri- 
minal appeals takes the view that there is no substance in the appeal, it is not necessary that it should 
record reasons for its conclusion in summarily dismissing it. 

Appeal from the Judgment and Orders dated 22nd July, i960, of the Calcutta 
High Court in Criminal Appeal No. 448 of i960. 

A. S. R. Chari arid A". S. Bindra, Senior Advocates (D. A. Mukherjee, Advocate, 
tvith them), for Appellant, 

B. Sen, Senior Advocate {S. C. Mazumdar, Advocate for P. K. Bose, Advocate, 
with him), for Respondent. 

The Judgment of the Court was delivered by 

Cajendragadkar, J. — ^The appellant Chittaranjan Das was charged tvith Jiaving 
committed an offence punishable under section 376, Indian Penal Code. This charge 
was framed against him on three counts. It was alleged that between i8th Novem- 
.ber, 1958 and 2ist November, 1958 at 29-A and B, Kailash Bose Street, Calcutta, 
he committed rape on Sandhyarani Das Gupta alias Nirmala. The second count 
•was that he committed the same offence at the same place and in respect of the same 
:girl between ist December, 1958 and 6th December, 1958 ; and the third count 
related to the commission of the said offence between 9th December, 1958 and 15th 
December, 1958 at the same place and in respect of the same girl. Along with the 
:appellant, Ganesh De was charged with having abetted the appellant in the com- 
mission of the said offence, the charge framed against Ganesh De being under section 
376 read ^vith section 1 09 of the Indian Penal Code. The learned Presidency Magis- 
■trate, 8th Court, Calcutta, held the commitment proceedings, and was Satisfied 
that the evidence adduced by the prosecution before him made out a prima facie 
■case against both the accused persons. Since the offence in question was triable 
-exclusively by the Court of Sessions, the learned Magistrate committed them to 
the Sessions on the 4th May, 1960, 

The case of the appellant and liis co-accused was then tried by the City Sessions 
•Court at Calcutta with the aid of jury. The jury returned a verdict of guilty against 
the appellant in respect of all the. three counts. A similar verdict was brought by 
the jury in respect of the co-accused Ganesh De. The learned Sessions Judge 
■took the view that the verdict of the jury was not perverse, and so, he decided to 
.accept the said verdict and accordingly convicted the appellant imder section 376 and 
sentenced him 'to suffer rigorous imprisonment for four years on- the first charge. 
No separate sentence was awarded in respect of the other charges, Ganesh De 
-was also sentenced to a similar period of imprisonment. This order was passed on 
-the gth July, i960. . ' ■ . . ' ; . .. 

■ - The appellant challenged the correctness of the order of conviction and sentence 
jpassed against him by the learned Sessions Judge by preferring an appeal before the 



'll] ,; cmiTARANJAN DAS ». STATE, OF W.B. (GfljeTwfrflgofAar,/.)- 313 

■Calcutta High Court. A Division Bench of the said High Court did not feel impres- 
sed by the points made on appellant’s behalf, and so, his appeal was summarily 
•dismissed on the 22nd July, i960. .The appellant then applied for a certificate 
mnder Article 134 (i) (c) of the Constitution. This application was allowed byLaliiri, 
C.J. and Bose, J., on the ground that some of the points which the appellant wanted 
to raise before this Court by his appeal were substantial points of law, and so, they 
.•granted him a certificate under the said Article. It is with this certificate that the 
appellant has come to this Court. 

Before dealing with the points which fall to be considered in the present appeal, 
it is necessary to state briefly the material facts leading to the prosecution of the 
appellant. Sandhyarani Das Gupta was a minor girl who was staying with her 
■mother Soudamini in the Refugee Colony at Ghola. It appears that one Mani- 
prova alias Manibala Majumdar induced this young girl to go to her house at Ashu- 
tosh Mukherjee Road, Bhowanipur some time in the first week of November, 1958. 
Manibala induced Sandhya to go to her place with a promise that she would secure 
a nurse’^ job for her. The appellant was the Zonal Officer of the.Refugee Rehabili- 
■tation Office at Tollygunge at that time and, according to the prosecution, the co- 
■accused Ganesh De was a peon in the said office. The prosecution alleged that in 
course of time, Sandhya was taken to the appellant in his house in about the middle 
•of November, 1958, on the representation -that the appellant wanted to give her 
•employment. When Sandhya met the appellant, the appellant held out the hope' 
•of a job for her and he managed to ravish her. Similarly, Sandhya was taken to 
the house of the appellant on two or three occasions within a period of one month 
.and each time the appellant had sexual intercourse with her. Every time this hap- 
pened the appellant promised that he would provide Sandhya with a job. The 
prosecution case is that as a result of this sexual intercourse, Sandhya conceived, 
and the appellant was anxious to cause her abortion. In accordance with the plan, 
'Manibala attempted to cause her abortion but did not succeed, and so, the girl 
•was taken to the Ghittaranjan Sevasadan on the i ith February, 1959, where the 
abortion was completed. Some time thereafter, she was sent back to her own house 
•on her insistence. It appears/^from the evidence that Sandhya was again taken to 
the house of the appellant and was ravished by him. This happened on two or three 
•occasions again. At one of these meetings with the appellant, Sandhya was in- 
troduced to a young man named Himangsu Ganguli. This yoimg man had approa- 
•ched the appellant for a job. The appellant exploited the helpless position of both 
Himangsu and Sandhya, and asked them to go through a show ofmamage. There- 
^ifter, the appellant wanted a photograph in proof of their marriage and a group 
photo was accordingly taken with Ganesh De, Manibala, Himangsu and Sandhya, 
the last two having posed as husband and wife. Himangsu and Sandhya then 
went , to the house of the appellant and gave him a copy of the photograph. Thk 
time again Sandhya was ravished by the appellant. That, in broad outlines, is 
The prosecution: case against the appellant. 

On the 6th June, 1959, Sandhya’s mother filed a complaint that her daughter 
had disappeared. This complaint was investigated by the Enforcement Branch, 
■Calcutta, and in consequence, Sandhya was recovered from the house of Ganesh 
De on the loth June,. 1959^ She was then taken to the Tollygunge Police Station 
■where her statement was recorded. It, however, appeared that the offence which 
•on Sandhya’s statement seemed to have been committed by the appellant was within 
the jurisdiction of the Amberst Street Police Station, and so, the case papers were 
transferred to the said Police Station. Sandhya’s statement was again recorded at 
this Police Station on ■tlie 12th June, 1959- ■ As a result of the statement, challan 
was forwarded which specified 14th November, 1958, 30th May, 1959 and 6th 
Jfune, 1959, as the dates oh which the appellant had raped Sandhya. Subsequently, 
the appellant was arrested and he along wtli the co-accused was charged before 
the Court of the Presidency Magistrate as we have already 'mentioned. 

.. - In granting certificate to the appellant, the High- Court has held that the point 
■which the appellant sought ■to raise in regard to the invalidity and illegality of the 
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chai'sc was a point of gubstaiice. ■ In fact, it observed tiiat tlie schfeme of section 
222 of the' Criminal Procedutc Code seenis to suggest that the charge framed in' 
the present case contravened the reqtiiremcnt of section 222 (i), and was therefore, 
invalid. The High Court also appears to have thought that this contention received 
support from a decision of tlic C^icutta High Court in AH Hyder v . Emperor It is j 

therefore^ neccssarj' to examine this argument at tlie outset. We have already set 
out the 3 counts of the charge framed against the appellant and we have noticed 
that in the three counts periods were mentioned within which the appellant was 
alleged to have committed ra.pe on Sandhya. .The first. period .was belrveen i8th 
November, 1958 to 21st November, 1958, second was . ist December, 1958 to 6th 
December, 1958, and the third was 9th December, 1958 to 15th December 1958. The 
argument is that section 222 (i). Criminal Procedure Code, requires that the charge 
must specify, inter alia, tlie particulars as to the time when the offence rvas com- 
mitted, and, this means tliat the precise date on which and the time at which the 
offence was committed must be stated in the charge. Before dealing with this 
argument, it is necessary to read section 222 ; 

■ “ (1) The charge shall contain such particulars as to the time and place of the alleged^ offence 
and the person (if any) against whom, or the thing (if any) in respect of which, it was committed, as 
arc reasonably sufficient to give the accused notice of the matter with which he is charged. 

(2) When the accused is charged with criminal brcacli of trust or dishonest misappropriation 
of money, it shall be sufficient to specify the gross sum in respect of tvhich the offence is alleged to 
have been committed, and tlie dates between which the offence is alleged to have been committed, 
without specifying particular items or exact dates, and the charge so' framed shall be deemed to be 
a charge of one offence within the meaning of section 234 : 

Provided that the time included between the first and last of such dates shall not exceed one 

year.” 

The appellant’s contention is that it is only in cas^ under section 222 (2) tsdlerc 
the prosecution is not required to specify the prccifc date and time at ivliich tlic 
offence is committed ; and that means that it is only in respect of the offences of 
criminal breach of trust or dishonest misappropriation of money to %vhich the said 
sub-section applies that liberty may be claimed by the prosecution not to mention the 
date and time of the offence. In all other cases to which section 222 (i) applies, 
particulars as to the time and place of the alleged offence must be specifically men- 
tioned. In our opinion, this contention is not well founded. ■ In fact, Mr. Chari 
who appeared for the appellant himself fairly conceded that in almost every charge 
to which section 222 (i) applies, it is usual to state that the particular offence rvas 
committed on or about a certain date. In other words, it is not su^ested by hir. 
Chari that the specific date and the specific time must necessarily be stated in the 
chai-ge in every caise. If it is permissible to say in a charge that a particular offence 
was committed on or about a specified date, without specifying the particular time, 
it is difficult to hold that because a period of four or five or six days is indicated in 
the chairge within which the offence is alleged to have been committed section 222(1) 
has been contravened. It is ti-ue that sub-section (2) specifically deals with two kinds 
of offences and makes a provision in respect of them, but that is not to say that in 
eveiy other case, the time must be so specifically mentioned as to indicate precisely 
the date and the time at which the offence was committed. 

It is quite clear that if the charge mentions an unduly long period during which 
an offence is alleged to have been committed, it Would be open to tlie criticism that 
it is too vague and. general, because there can be no dispute that the requirement of 
section 222 (i) ,is_ that the accused person must have a reasonably sufficient notice 
as to the case against him. The basic requirement in' every criminal tiial therefore, 
is that the charge must be so framed as to give the, accused person a fairly reasonable 
idea as to the ease which ffe is to face, and the validity of the charge must in each 
case be determined by the application of the test, viz., had the accused a reasonably 
sufficient notice of the matter with which he was charged ? It is quite conceivable 
that in some cases by making the .charge too vagiie in' the matter of the time of the 
commission of the offence an accused person may substantially be deprived of an 
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.opportunity to make a defence of alibi; and so, the criminal Courts naturally take 
the precaution of framing charges with sufficient precision and ' particularity in 
order to ensure a fair trial ; but we do -not think it -^vould be right to hold that a 
•charge' is invalid solely for the reason that it does not specify the particular date and 
time at which any offence is alleged to have been committed. In this connection, 
itmay be relevant to bear in mind that the requirements of procedure are generally 
Intended to subserve the ends of justice, and so, imdue emphasis on mere technicali- 
ties in respect of matters which are not of vital or important significance in a criminal 
trial, , may sometimes , frustrate the ends of justice. Where the provisions prescribed 
ky the law of procedure are intended to be mandatory, the Legislature indicates its 
intention in that behalf clearly and contravention of such mandatory provisions may 
Introduce a serious infirmity in the proceedings themselves; but where the provisions 
made by the law of procedure are not of vital importance, but are, nevertheless, 
intended to be observed, their breach may not necessarily vitiate the trial unless it 
•is shown that the contravention in question has caused prejudice to the accused. 
This position is made clear by sections 535 and 537, Criminal Procedure Code. 

Take, for instaiice, the case of murder where the prosecution seeks to prove its 
case against an accused person mainly on circumstantial evidence. In such a 
■case, investigation would generally begin with, and certainly gather momentum 
after, the discovery of the dead body. In cases of circumstantial evidence of this 
^character, it would be, idle to expect the prosecution to frame a charge specifying 
the date on which the offence of murder was committed. All that the prosecution 
■can do in such cases is to indicate broadly the period during which the murder must 
Lave been committed. That means the precision of the charge in respect of the 
■date on which the offence is alleged to have been committed will depend upon the 
nature of the information available to tlie prosecution in a given case. Where it 
is possible to specify precisely the necessary particulars required by section 222 (i), 
the prosecution ought to mention the said particulars in die charge, but where the 
said particulars cannot be precisely specified in the charge having regard to the nature 
of the information available to the prosecution, failure to mention such particulars 
may not invalidate the charge. 

In this connection, it may be useful to refer to the facts in the present case. The 
■evidence of Sandhya shows that she and the members of her , family had to face the 
terrible problems posed before the refugees in that part of the country, and in her 
anxiety to help her destitute family in its hour of need. Sandhya was veiy easily 
persuaded by Manibala to adopt the coui'se of earning money by selling her body. 
In such a case, if the minor girl has been exposed to the risk of having sexual inter- 
course with several people from time to time, it is unreasonable to expect that she 
would be able to specify the precise dates on which particular individuals had inter- 
course with her. If it is insisted that in a case of this kind, the charge of rape framed 
against the appellant must specify the date on which the offence was committed 
by him, it would really mean that the appellant cannot be chsuged with the offence 
because the unfortunate victim would, in the ordinary course of things, not be able 
to state precisely the dates on which she was made to submit to the appellant. There- 
fore, in dealing with the question as to whether the charge framed in a criminal trial 
has contravened section 222 (i), the Court will have to examine all the relevant 
facts and if it appears to the Court that having regard to them, the charge could 
.and ought to haye been framed more precisely, the Court may reach that conclusion 
and then enquire whether the defective chargehas led to the prejudice of the accused. 
That, in our opinion, is the reasonable course to adopt in dealing with contentions 
like the one raised by the appellant before us. The question of prejudice did not 
impress the High Court, because it has summarily dismissed the appeal. It is not 
a matter on which the appellant can be permitted successfully to challenge the 
view, taken by the High Court. In this connection, we ought to add that the deci- 
.sion in the case of Ali Hyder^, to which the High Court has referred in granting a 
certificate oh this point does not support the contention in question. 
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The next ground on whieh the High Court has granted certificate to the appel-- 
lant is that the Division Bench should not have summarily dismissed his appeal, and 
• in coming to tlic conclusion that this, argument amounted to a substantial point of 
-law, the High Court has referred to two 'decisions of this Court in Mushiak Hussein v. 
Thl State of Bombay^, and Shreekantiah Ramayya Municipallt and another v. The State' of 
Bombay^ In Miishtak Hussein's case^, tliis Court, has no doubt observed that it is , 
not right for the High Court to dismiss an appeal preferred by the accusecd to tiiat 
Court summarily ivhere it raises some arguable points ^vhich require consideration. 
It was also added that in cases which prima facie niise no arguable issue,' tliat course- 
is, of course, justified. It is in the light of tins conclusion that this Court stated 
that it would , appreciate it if in arguable eases the summary rejection orders give- 
some indications of the views of the High Court on tlie points raised. 

In the case of Shreekantiah Ramayya", it appeared that out of the two appeals- 
filed separately by two different accused persons gainst the same judgment, one 
was summarialy dismissed by one Bench of tlic High Court and the other was 
admitted by anodicr Bench. It is in the light of this somewhat anomalous position 
that this Court repeated its observations made in the Case of Mushtak Hussein^ 
that summary rejections of appeals which raise issues of substance and importance 
are to be disapproved. 

With resiicct, there can be no doubt whatever that in dealing with criminal 
appeals brought before them the High Courts should not summarily reject them if 
tliey raise arguable and substantial points and it would be stating the obvious if 
we were to add that no High Court summarily dismisses a criminal appeal if it is 
satisfied that it raises an arguable or substantial question either of fact or of law, 
Inthisconncction, it is, however, necessary to bear in mind that it is for the High 
Court wliich deals witli the criminal appeal preferred before it to consider whether 
it raises any arguable or substantial question of fact or law, or not. Section 421 ( i ) 
of the Code provides that on receiving tlic petition and copy under section 419 or 
section 420, Ac appellate Court shall peruse the same, and, if it considers Aat there 
is no sufficient ground for interfering, it may dismiss the appeal ■ summarily. The 
Proviso to this section requires tliat no appeal presented under section -419 shall be 
dismissed unless the appellant or, his pleader has had a reasonable opportunity of 
being heard in support of the same. Sub-section (2) cmpoiyers the appellate Court 
to call for the record of the case before dismissing the appeal mider sub-section (i) 
but it does not make it obligatory on the Court to do so. Therefore, the position 
under section 42 1 is clear and unambiguous. When a criminal appeal is brought 
before Ac High Court, Ac High Court has to be satisfied that it raises an arguable 
or substantial question; if it is so satisfied, the appeal should be admitted; if, on Ae 
other hand, the High Court is satisfied that there is no substance in the appeal and 
that the view taken by the trial Court is substantially correct, it can su mma rily 
dismiss the appeal. It is necessary to emphasise that the summary dismissal of the 
appeal does not mean that before summarily dismissing the appeal, Ae High Court 
has not applied its mind to all the points raised by the appellant. Summary dis- 
missal only means Aat having considered the merits of the appeal, the High Court 
does not think .it advisable to admit Ae. appeal because in its opinion, the decision 
appealed against is right. ; Therefore, -vye do not think the High Court was right in 
granting certificate to Ac appellant on Ae ground that his appeal should not have 
been summarily dismissed by anoAer Division Bench of the said High Court.. If 
the High Court in dealing witli criminal appeals takes the view A^t there is no 
substance in the appeal, it is not necessary -that it should record reasons for its conclu- 
sion in summarily dismissing it; 

_ _ The third ground on which' the, certificate has been granted , by the High Court 
IS in regard to an alleged misdirection in Ae charge delivered by the learned Ses- 
sions Judge to Ac Jury. It appears that In dealing with Ac argument of Ae defence 

1. A.I.R. 1953 S.G. 282 :( 1953) S.C.J. 338. ’ 2. -A.I.R. 1955 S.C. 287 f (1955) S.C.J. 233. 
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that the charge was vague and that the dates specified in the charge did not corres- 
pond to the dates given by Sanhdya in her evidence^ the learned Judge told the jury 
that if the statement of the girl in her cross-examination is taken as the basis, the 
dates on tvhich the girl was ravished by the appellant would not be covered by the 
three sets of dates mentioned in the charge, and then he added tliat “ in case you 
hold that the charges are in order, in that case you shall proceed to consider the 
evidence. ” It was urged by the appellant before the Division Bench of the High 
Court which granted the certificate that the last statement constituted a misdirection. 
The argument was that whether or not a charge is valid is a question of lais-^ %vhich 
the learned Judge should have decided himself and given a direction to the jury 
in accordance tvith his decision ; inasmuch as he left that question to tire jury, he 
failed to exercise his jurisdiction and to discharge his duty, and as , such tlie charge 
must be held to suffer from a serious misdirection. This argument appears to have 
appealed to the Division Bench which granted tlie certificate and has been pressed 
before us by Mr. Chari. In our opinion, there is no substance in this argument. 
We should have stated earlier that after the committal order was passed by the Presi- 
dency Magistrate, the appellant moved the High Court in itSTevisional jurisdiction 
and urged that the charge framed against him was defective and invalid and should 
be quashed. The High Court rejected this contention and held that the charge 
iras valid nothin the meaning of section saa and section 234 of the Code. There- 
fore, tlie true position is that at the time when the learned Sessions Judge delivered 
hischargetothejury, the question about the validity of the charge had been consi- 
dered by the High Court and so far as the learned Sessions Judge was concerned, the 
finding of the High Court svas binding on him ; so that where the learned Sessions- 
Judge told the jury that they may consider whether the charges were in order, he 
was really leaving it open to the jury to consider the matter which had been> 
decided against the appellant and in favour of the prosecution. If there can be any 
grievance against this part of the charge, it would be on the side of the prosecution, 
and not on the side of the appellant. 

That leaves to be considered certain other alleged misdirections to w'-hich Mr. 
Chari has referred. Mr. Chari contends that in explaining the true legal position 
svith regard to the evidence of a prosecutrix in cases of rape, the learned. Judge did 
not tell the jt^ that in vie-\v of the contradictions brought out in the evidence of 
Sandhya and in view of her past career and record, her evidence should not be behe- 
ved. Mr. Chari argues that ^vhen criminal Courts require corroboration to the evi- 
dence of the prosecutrix in such cases, as a matter of prudence, it necessarily means 
that in the first instance, the prosecutrbc must appear to the Court to be a reliable 
■witness. If the prosecutrix does not appear to be a reliable witness, or if her e'vid- 
ence suffers from serious infirmities, corroborations in some particulars would not 
help the prosecution, and according to Mr. Chari, this aspect of the matter was not. 
properly brought to the notice of the jmy by the learned Sessions Judge. We do- 
not think there is any substance in this contention. We have carefuUy read the- 
charge and we are satisfied that on the whole, the charge has not only been fair, but 
has been more iii favour of the appellant than in favour of the prosecution. In. 
fact, the whole tone of the charge indicates that the learned Sessions Judge was not 
satisfied that the prosecution had really made out a case against the appellant beyond, 
a reasonable doubt. But in delivering charge to the jury', the learned Sessions Judge 
can never usurp the fimction of the jury. He cannot pronounce on tire reliability 
or otherwise of any witness. The requirement as to corroboration in regard to tlie- 
evidence of a prosecutrix like Sandhya has been elaborately explained by the Sessions- 
Judge to the jury. He told them tliat the most important ivitness in the case was- 
Sandhya and that there was hardly any corroborzitive evidence to her story. He 
also warned them that though it was not illegal to act upon the evidence of a prose- 
cutrix, it was unsafe to adopt that course and he said tliat before convicting the 
appellant on tlie uncorroborated testimony of SandJiya, the members of the jury 
should ask themselves whether they were so much convinced about the trutlifulncss 
of the girl as to accept her evidence in its entirety. He referred to the broad aiid 
material contradictions brought out in her evidence and asked them to bear that fact 
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In mind in deciding whether th6y, should accept her testimony, or not;. Having 
regard to the several. statements, made by,tlie learned Judge . iil his. charge on this 
.topic we find it difficult to accept- Mr. . Chari’s grievance ■ that., the charge was 
•materially defective in this matter.,. . ■ • ;■ 

The next misdirection on which Mr.' Chari has relied is in regard to the prose- 
cution evidence about .the age of the girl. The prosecution alleged that tlie girl Vvas 
below 1 6 years 'of age, whereas the defence contended that she was above 1 6 and 
nvas a consentihg-par-ty. As usual, evidence was given by the prosecution in support 
-of its case as to the girl’s age. _ This evidence consisted of the testimony of the girl’s 
mother Saudamini and of Dr- Nag as well as Dr. Salia. ‘ Having summarised the 
•material evidence fairly and accurately, tlie learned Judge told tire jury that the 
said evidence was no'doubt somewhat conflicting and he warned them -that -they had 
to'decide as a question of fact whether the age of the girl at the relevant time was 
above or below i6. Mr. Chari contends tlrat at this stage, the learned Judge should 
have told the jury that the onus to prove the fact that the girl rvas below .ifi was on 
the prosecution and that if tliere was any doubt about her age, the benefit of the 
doubt must go to the appellant. We do not think there is any substance in this argu- 
ment. In the first part of his charge, the learned Judge explained to the jury the 
essential requirements which had to be proved by the prosecution in support of its 
charge under section 376 and there the learned Judge had made it clear to the jury 
tliat the prosecution had to show that the girl was below 1 6. That being so, we do 
not think that his failure to mention the point about onus once again when he dealt 
with the actual relevant evidence, can be said to constitute a misdirection, much 
less a material misdirection which may have led to the prejudice of the appellant. 

The last misdirection on which Mr. Chari has relied is the statement of the 
learned Judge that the previous statements made by tlie girl which had been brought 
on the record do not constitute substantive evidence but are intended only to epntm- 
dict the actual evidence given by her in Court. It appears that on behalf of the appel- 
lant the evidence given by thcgirl ona previous occasion had been brought out under 
section 145 of the Indian Evidence Act. In that statement the girl had sworn that 
Anil Chatterjee had sexual relations witlr her day after day and that she had sexual 
relations widt othei's also. The girl admitted in her cross, -examination tlrat .her 
statement'had been recorded on a previous occasion by the Magisti;ate, Alipore, 
but when the contents of the statement were put to her, she said she did not re-; 
memeber ivhether she had made those statements or, not. Now, it is clear tliat when 
a previous statement is put to a witness in cross-examination under section 145 
of the Indian Evidence Act, its primary purpose is to contradict the \yitness by .re- 
ference to the evidence he gives at the trial, and so, it cannot be said that the learned 
Judge was wrong in laty in telling the jury that the previous statement on, which the 
defence relied may help' tlie defence to contend that the girl was not a straightfor- 
ward witness and was changing her story from time to time, but the said previous 
statement cannot be treated as substantive evidence at the trial. That is the , true 
legal position and no grievance can be made against the charge for stating the said 
position in the terms adopted by the learned Sessions Judge., Therefore, we, do 
not think that the grievance made -by Mr. Chari that the charge suffered from serious; 
misdhections is well founded. . 

There is one more point which we may mention before W'e part with this appeal. 
After the verdict w'as returned by the jury, the leaincd Sessions Judge considered the 
question as to whether he should • accept the said verdict, or should make a reference.' 
In that connection, he observed that the verdict that the jury had returned against 
the appellant, was practically based on . the uncorroborated testimony of the prose- 
cutrix, but he thought that the said bourse adopted by the jury cannot -be said to be 
illegal and he was not prepared to take the view -that the verdict of the jury was in 
any -way perverse. Mr;; Chari contends that having regard to tlie general- tone'of 
Hie charge delivered by the, learned Judge to the jury, -the learned Judge should 
have ti'cated the verdict as perverse and hot acted upon it.- We do not think that 
this contention can be accepted. . In his charge, the- learned Judge no doubt, indi- 
cated that the evidence of the girl was hot satisfactoryy that it w'as hot corroborated" 
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and that tliere were dtlier circumstances .which showed that tlie prosecution case 
might be improbable, but having done his duty, the learned Judge had to leave it 
to the jury to consider whether the prosecution had , established its charge against ' 
the appellant beyond reasonable doubt or not. The Jury apparently considered 
the matter for an hour and half and i;ctunied the unanimous verdict of guilty. 
In the circumstances tof tins case, we cannot accede to Mr. Chari’s argument that 
the Sessions Judge was required by law to treat the said verdict' as perverse. In a 
jury trial tvhere questions of fact are left todhe verdict of tire jury, sometimes the 
verdicts retmned by the jury may cause a disagreeable surprise to tire judge, but 
tliat itself can be no justification for characterising the verdict as perverse. 

In the result, the appeal fails and is dismissed,, the appellant to surrender, to 
his bail bond. 


K.L.B. 
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INTERNATIONAL RELATIONS. 

By ■ 

S. RAMASWA^ry Iyer. 

Till the end of the Second-World War the position of international relations 
may be stated to be on the whole that might was right and Governments and rulers 
who had the power used it to extend their empire, trade and wealth nt the expense 
of less powerAil people. The Roman Empire of a remote past, the Muslim Empire 
of a later age and the British Empire of recent history are illustrations and though 
the means and methods employed in these cases for acquisition and for preser\'ation 
differed by reason of the influence of ideas prevailing among the people of the ruling 
country and in other parts of the world, in essence, the motive was domination and 
exploitation by subjugation. 

‘ International law ’ in such a state of affairs in the world was obviously a mis- 
nomer because there was no law which the dominating nations or governments felt 
bound to observe or respect in securing their interests. Certain features of this 
long era of domination and empire have to be mentioned. First, the subject people 
were often weak and by their relations among one another courted domination by a 
stronger party. Indeed in many cases the domination would appear to have been 
inevitable. Second, the evil effects of imperial rule on the morale and economic 
condition of the people who were ruled have been often serious and tend to last 
even after the end of that rule. The methods employed by the rulers to retain 
and, if possible, to extend their empires are well-known. One of them was the ‘ divide 
and rule ’ policy to which subject people fell a prey on account of their differences 
arising from race, religion, or economic condition. Ulster, in Ireland, Pakistan in 
India and Katanga in the Congo are some illustrations of the legacies left by empires 
in the contemporary history of the world. Apart from these damaging effects of 
imperial policies, subject people suffer from being demoralised and rendered in- 
effective for social co-operation and harmony and economic and moral achieve- 
ment. It is true, however, that they sometimes received benefits indirectly which 
they could not have obtained otherwise, such as internal and external peace and se- 
curity, a system of law and justice and advantages like education that flow from 
conditions of order and stable government. Indeed the weaker people benefited 
in various ways by the association with a stronger and more socially advanced nation 
who ruled them. Third, the needs of imperial rule dictated a foreign policy, which 
was often inimical to the independence and welfare of other rulers and people. 
The security of Britain’s Indian possession involved her in wars with rulers and people 
■on the borders of India and on the land and sea routes to this country. Various 
reasons including her Empire made her statesmen take an active interest in main- 
taining the balance of power among nations in Europe and wars big and small 
■could be traced to this circumstance. Lastly, empires like other man-made 
•arrangements and creations share this great disability, — namely, mortality. They 
■reach their end, sometimes by defeat by external enemies, sometimes by internal 
•revolt or upheavel by the subject people striving for liberation. The latter cause 
"has been very much in operation during the last fifty years, as freedom movements 
everywhere have received a great deal of support from forces released by the two 
'World- Wars. 

In marked contrast with the history of international relations, the relations between 
■members of a community or state have long ago arrived at a form of a civilised order 
:and regulation. In a primitive society a sort of jungle law and the rule of force 
•should have been the basis of life among its members but the need of law and order 
ifor the very existence of individuals and groups of them in course of time made the 
giresent position inevitable and law and order are now recognised as the basis of life 
s J — 3 
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in civilized countries. Modern developments of this relations hip. are the observance 
of the Rule of Law and the democratic form of government. 

The lesson to be drawn from this history of individual relationship in the coun- 
tries of the world is that.it is the result and corollary pf the development of the power 
of the state to enforce law and order on its people. Similarly the lesson to be drawn 
from the diiaferent story of international relations is that the remedy for. it is the 
development of the power and control of some supernational authority over the 
nations of the world. 

While the above picture of the observance of law and order among the members 
of civilised communities or States, is broadly true, it would be wrong to overlook 
the weak poipts in our civilisation as it now subsists. It is well-known' that there 
are forces and factors which often tend to disturb or even to overthrow the peaceful 
relationship among the members or groups of them in a state or the relationship 
between the members or groups and the state or its authorities. This is true in a 
greater or less degree of many states at the present day, not excluding some reputed 
to be most advanced, wealthy or powerful. Among the disturbing forces or factors 
one of the most important or common is the disparity in the distribution of economicj. 
social and political benefits among the people. There are also other factors like 
the difficulties created by differences in race, religion and language among the mem- 
bers of a state or by colour prejudice among them. These and other causes prevent 
any really integrated form of nationhood and a way of life among the people which, 
is built upon regard and respect for one another’s rights and can ensure a co-opera- 
tive effort on their part to advance the common good. The unrest and discontent 
among the weaker, poorer or less privileged people are demonstrated in various- . 
ways such as labour troubles, violence and disorder and agitation and propaganda 
for upsetting the established order, social, political or economic. The unrest and dis- 
content if not demonstrated on account of legal or other difficulties are nonethe- 
less real and undeniable facts in the relations subsisting at the present day among: 
people in several parts of the world. If we try to trace the deeper causes of this pheno- 
menon, we have to recognise that there are urges, instincts and impulses in all of us- 
which in effect are anti-social and destructive of the true relationship among people 
which ensures their peaceful or co-operative life in' a 'community. Of such urges- 
and instincts a very common and well-known instance is love of acquisition of thjs 
world’s goods at the expense of others or of social or economic status superior to 
that of others. The satisfaction of this and other desires is often achieved without 
offending against the laws that prevail and sometimes with the help of such laws 
of which an instance is the complicated Company law. The satisfaction is sometimes 
achieved in spite of or in the teeth of controlling laws as in the case of smuggling, 
and profiteering. This only shows that law is by itself inadequate for securing peace 
and an orderly, neighbourly and co-operative relationship among ' the people of a. 
nation and the essential need for achieving such relationship is the, generaf recogni- 
tion and observance of various social and moral obligations and the corresponding- 
rights of others. "We are far frorn having reached the happy, position of fecognition. 
of rights and duties or even an agreement among us about what these rights and duties 
are. Obviously they would depend on and vary with the circumstances in which 
particular people or communities are placed. To take an instance, there is no agree- 
ment and no chance of it under existing conditions of how to solve ihe problem of 
the great economic disparity which on all hands is acknowledged to be an evil feature 
of the social order, how to prevent certain people or groups of people from acquiring 
large fortunes or material resources and when such acquisitions are in fact inade,. 
how to deal with them with due regard to the rights of the acquirer. , 

When we speak of economic disparity among the people, our attention is usually 
focussed on the men who make fortunes beyond the reach of large numbers of 
their countrymen and therefore the State devises measures for mitigating the-evil 
of disparity by taxation or other 'meaiis of taking a part of their, wealth and using it 
for the people as a whole. But the problem of disparity is not iso simple as this might 
suggesp Alongside of people who work hard to acquire the world’s goods, there 
are large numbers of others who" cannot or will not work dr ihake an effort to imr 
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prove their position. . This may be due to natural or acquired incapacities, difficulties 
created by social or legal systems, environment or geography. Therefore’ the idea 
of economic equality among the people is- not easy or. simple to cany’ out and is 
linked with several aspects of human life and character. 

If inequality is not easy to redress among the citizens of a nation, it is far more 
difficult when it prevails among nations. 'As it happens while some nations have 
attained a position of wealth and power by industry and the application of their 
energies, talents, and resomces to achieve their objectives, there are several others 
who are very deficient in these qualities Economic inequality among nations and 
its resultant evils are therefore likely to stay with us for quite a long time. All these 
are problems which have so far defied any solution or even a large measure of agree- 
ment about it among the peoffie in various parts of the world. The upshot of this 
discussion about the state of relations among individuals or members of a nation 
is that the establishment of a settled government and a perfect system of law, justice 
and administration have not succeeded in securing peace and order' and removing 
the causes of conflict, disorder and umest among the members of most states in the 
world. It would follow that the operation of human desires, instincts and urges 
which defeats the purpose of established law and order in a nation toII not fail to 
have the same effect even if an authority were established to enforce the Rule of Law 
in international affairs. The difficulties and conflicts, the unrest and discontent which 
arise from them •\\all be there and produce the troubles in relations between different 
States and their governments or peoples. Since we have not reached the stage of 
establishing a Rule of Law among nations or an authority which could enforce it, 
the conflicts among them are even more frequent, large and dangerous than they 
are among the citizens of particular nations. 

■\A’hile causes of conflict among nations, such as economic disparity, are of long- 
standing, a new one has been added to them after the rise of Communism in Russia 
as a result of the Revolution of 1917 in that country. The spread of Communism 
in other parts of the world, the rivalr>' and conflict between the- Capitalist and the 
Communist countries and the aggravation of the conflict after the Second World 
War in a form which has borne the name of a cold war are well-known facts of con- 
temporary historj'. -The leading participants in the cold war are the U.S..A. on 
the one hand and the U.S.S.R. on the other with other nations as their supporters. 
Neither the Capitalist nor the Communist system of Government and social regulation 
can be regarded as the last word in the management of the affairs of human societies 
but the followers of each of the systems have regarded its ideology as the only solu- 
tion of the world’s problems and consider the other S3'stem as a menace to the exis- 
tence of their own. The result has been a great deal of hostility and adverse pro- 
paganda between the people placing their faith in the two ideologies. It is not 
suprising that this state of affairs should have' serious evil effects on international 
relations. This is a subject which will be discussed later. 

A great and epoch-making change in international relations ensued after the 
Second World War. This was the trend -throughout the world towards the end of 
domination by empire and the liberation of subject peoples on the one hand and on 
the other the replacement of the rule of force by the rule of law among nations. The 
process of liberation has' gone on steadily and colonialism has become thoroughty 
unpopular everywhere and has hardly a single person of note to defend it or plead 
for it at the present day. This is nothing short of a big land-slide in the history^ 
of human relations and heralds the beginnings of a new order and a new civilisation. 
The old order which has prevailed so far has been the use of force by States and their 
rulers to acquire new territory' and build up and extend their empire. The necessary 
concomitants of this state of affairs have been frequent conflicts between ruler and 
ruled or the rulers and their rivals in the race for empire building, the growth of 
military power, and the race in armaments, the undisguised assertion of the superio- 
rity of might over right in international relations. So w'e have a long and endless 
chronicling by historians of w'ars. conflicts and rivalries between nations and their 
Governments. The two World Wars could -be traced to such causes.- The Germari 
Kaiser’s plan to open the.Berlin-Baghdad Raihvay which Great Britain feared as a 
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threat.td lier Indian Emjpire was said to be one of the causes of the First World War. 
It is well-known .that the race in naval, armaments between . Japan and tlie U. s! 
was the immediate provocation for the. Second World War between them begini^g 
with Japan’s attack on the Pearl Harbour. Another corrollaiy of the era of empire 
is the acquisition of wealth by. imperial powers resulting in great. economic disparity 
in the standards of life among the nations and peoples of the world. Their rulers 
<3oyernmehts and leaders regarded it astheir first task to preserve and if possible to 
enhance the means of subsistence and the standard of life of their people and their 
efforts in this direction received strong support from the feelings of patriotism, 
self-respect and national honour and security of their people. These efforts in turn 
led to the building up of military power and to conflicts with other Governments 
resulting in several wars. The idea of domination by one people over another poi- 
soned the relations. of large sections of the people of the world and generated nume- 
rous eyils to their life and morale. 


Though the era of empire has ended, we have been witnessing during the last 
twenty years conflicts and tensions between nations often of a serious and menacing 
kind and this phenomenon rather shows that the end of empire and dornination is 
by itself inadequate to preserve law and order or friendly and helpful relationship 
among them. A principal factor in producing the present tensions is the gre£ 
economic disparity among nations and peoples in the world and the race among big 
nations for preserving their economic superiority and for this purpose the extension 
of their influence over the weaker and poorer nations in need of their help in various 
ways. What this influence means is illustrated by the efforts made Ijy the U.S. 
on the one hand and by the Soviet Republic on the other. These are two <^reat ‘ 
and powerful nations competing for influence of various kinds in different parts 
of the world. They are not on the quest for empire as colonial powers formerly 
were, but seek where possible to make military alliances with other countries and 
have military bases and where this is not possible, to have commercial treaties and 
friendly relations supported by economic aid and technical assistance in the sphere 
of industry, agriculture, food supply, education, health and various other aspects 
of national life. The case of China, another big nation, is different and her activities 
are definitely aggressive and objectionable. In the present discussion her relations 
with other countries do not bear much relevance. She has rather to be treated as a 
common enemy pursuing the path of aggressive domination and possession in the 
old style. 

Though the new order of independent nations without the old evils of domina- 
tion by others is generally accepted as normal international relationship, the con- 
tinued prevalance of conflicts and tensions poses a problem for which no easy or 
ready solution can be found. The conflicts and tensions are the product of the pheno- 
menon which we speak of as the cold war between the U.S. A. and the U.S.S.R. 
and their respective allies and suppporters. Very soon after the end of the" 
Second World War and the birth of theU.N.O., serious conflicts between these great 
powers began to affect the world. It is only a cold war and not a hot one involving 
large scale bloodshed as war between big powers in the era of empire did, but it has 
been productive of very many serious evils to the people of the world. It has been 
accompanied by a great deal of mental and emotional estrangement and ill-will, a 
great deal of provocative and menacing language and the use or abuse of large scale 
propaganda by either party to add to its own influence and to-fliscredit the other. 
Intensive propaganda at home. is of such a kind as to lead to mass indoctrination. 
The obvious consequence of this state of affairs on international relations is the 
absence of co-operation on various matters involving the general good of the world 
as a whole. . . j 


therefore surprising , that the noble aim of the establishment of the 
U.N.O. to bring about a new era of international peace and harmony and pave the 
Jaw among nations has been considerably retarded and made 
difficult of achievement Among the aims of the U.N.O. proclaimed in eloquent 
language m the Preamble. to the Charter were the following -. ‘to save succeeding 
generations from the scourge of war, to reaffirm faith in equal rights of nations iLgl 



11 ] 


THE SUPREME COURT- JOXJRNAL. 


15 


and small, to practice tolerance and live together iii peace with one another as good 
neighbours, and to unite our strength to maintain international peace and security.’ 
The Charter proceeded to state the purposes of the U.N.O. and some of them are 
‘ to maintain international peace and, security and to that end take collective measures 
fof the prevention and removal of threats, to peace, to bring about by peaceful means 
and in conformity with the principles of justice and international law, adjustment or 
settlement of international disputes or situations which might lead to a breach of the 
peace’. ' : . . • • . 

It is true and undeniable that the U. N. O. has on several occasions acted to 
prevent breaches of international peace or to stop such breaches when they occurred. 
The Suez dispute, the termination of theKorean War by the conclusion of a peace 
treaty and the trouble in the, Congo are some of the more important instances , of 
the beneficial operations of U.N. ;• there have been several others. At the present 
mement the troubles in Cyprus arid in the Yemen are in abeyance on account of U. N. 
intervention. Besides this contribution to world peace, the U. N. has been promoting 
friendly co-operation between nations in several matters, e.g., health, food, labour 
economic and social relations. These are great services to the peoples of the world. 

But it is also true and undeniable that U.N.O. has not been able to resolve the 
conflicts and tensions between big powers like the ones above mentioned which we 
speak of as the cold war. . There have been also wars and bloody conflicts, big and 
small, among other natiom in the world ; and in some of these conflicts the two 
powers and their allies, e.g., the U.K., have openly or otherwise taken sides. It is 
not surprising that in this state of affairs international relations deteriorate and the 
deterioration assumes grave proportions at particular crisis and what is worse becomes 
a matter of concern to the world as the proper functioning of the U.N.O. is hampered 
and the confidence of the people in its efficiency and ultility is badly shaken. A 
vital function of the U. N.is the decision of international disputes and it is entrusted 
to the Security Council whose proceedings not seldom are open to the charge of being 
partisan. We know very well the manner in which the sharp cleavages between power- 
ful nations and Governments affect the just and impartial determination of inter- 
national disputes and controversises. The same is the case when the function of 
decision is taken to the General Assembly when the issues are controversial and 
the national interest or sentiment of big powers is involved. This is not all. The 
belligerent powers are engaged in a competitive struggle to make alliances and treaties 
with governments all over the world, even though these governments and their leaders 
might have been parties to the commission of wrongs against international rights 
and justice. The immediate object is to add to their position of strength against 
their rivals for niilitary or commercial purposes. Another motive is to add to their 
respective voting strength in the U.N.O. 

' *> * 

These undesirable aspects of international relations have been causing immense 
harm to various people in the world. An instance is the case of India. The support 
which the U.S., the U.K., and their allies have been giving to ’Pakistan who invaded 
Kashmir in 1947 in the dispute with India arising out of the invasion has produced 
evils of a far reaching • character. The result has been serious injury not merely 
to India but to the world order and the position and prestige of the U.N.O. This 
support has been the direct result of the cold war. It is with much' regret that the 
present writer feels constrained to criticise the Governments and leaders of great 
nations in the present context. He is aware that they have acted in this matter as 
in others in order to safeguard what they have conceived to be their national interest. 
They have regarded Pakistan as a useful ally in their contest with the U.S.S.R. 
and other Communist countries. . Pakistan invaded Kashmir in October, 1947, and 
evenlongbeforethatasearly as January, 1947, had organised raids by her nationals 
and by frontier tribesmen in search of loot bn border areas in Kashmir. Kashmir 
was then an In’dian State under its ruler like the hundreds of other States in India 
during British rule. Pakistan had first denied her responsibiUty for the invasion 
but later admitted to the U.N.C.EP. that her army was operating in Kashmir. The 
ruler of the State who found himself and his State in imminent danger of destruction 



16 


THE SUPREME- COURT JOURNAL. [1964 

by the invaders appealed to the Indian Government for military assistance and agreed 
to accede to India as he had a right to do under an Act of the British Parliarhent 
known as the Indian Indepedence Act, 1947. This Act. provided for the measures 
to be taken for the withdrawal of British power from the whole of India and the 
transfer of that power to two independent Dominions then created out of undivided 
India— -India and Pakistan. Under this Act an Indian State could accede to either 
of the two dominions and on the execution of the instrument of accession by its 
ruler, the State became an integral part of the Dominion to which he acceded. Some 
of the States acceded to Pakistan and most others to India. When the Ruler of 
Kashmir executed the instrument of accession, the Indian Government was acting 
lawfully in entering Kashmir for its defence and was successful in repelling the 
invaders from a large part of it. The authorities of the ;U.N. had pronounced the 
invasion to be a violation of international law. , It is well-known that the invasion 
was accompanied by large scale cruelties, loot and other outrages on the unoffending 
population not excluding Muslims for whose benefit Pakistan, professed to want 
Kashmir. In spite of these facts, the attitude of the U.S. and the U. K. in the Secu- 
rity Council of the U.N, to which India complained of the invasion by Pakistan, was 
surprising and far from just or reasonable. They used their influence to prevent the 
Council from taking the only legitimate course in the present case, (viz.) to declare 
Pakistan an aggressor and direct h^er to vacate the territory remaining in her unlawful 
occupation and render reparation to the State of Kashmir and its people. Very 
different was the action taken by the Council. It accepted the demand of Pakistan 
for a plebiscite to be held to determine whether the people wanted to accede to 
India or to Pakistan. It was said that it was to be “ a free and impartial ” plebiscite. 
One cannot help saying that these epithets would be nothing short of a mockery 
in view of what as is well-known would happen not merely in Kashmir but in also 
the rest of the country on the holding of -a plebiscite or even on the announcement 
of it. A scene of chaos and confusion attended with bloodshed not unlike the events 
that followed on the partition of India in 1947 would not be unlikely at all iii view of 
the animus and ill-will that have been worked up by Pakistani leaders among their 
people. If the forecast of what would happen in the years following imihediately 
on the Security Counil resolution is not an improbable one, much worse A^ould be 
the position after the military alliance of Pakistan witli the U.S. resulting in t}he large 
influx of arms and finance from the latter to the former country. , In any case would 
be a strange demand on India to agree to, a course of action fraught with gravp danger 
to the peace and stability of the whole country and her people and to n:u,.ike this 
demand more than sixteen years after 1948 of 1949 the time when it was contfpmplated 
that the Security Council’s resolution had to be carried out and after the faulureiby 
Paksistan during all these years to fulfill the' conditions, attached to-the plebiscite 
resolution and considered' essential therefor. There has been a talk of plebiscite 
under U. N. protection but how unreal it is, is seen from the countless vi61|ati6ns 
by Pakistan of the U. N. cease-fire line in Kashmir and the frequent incuf-sions, 
firing and killing'and sabotage in Kashmir by Pakistani troops and nationals. The 
Security Council has done nothing so far. during these years to prevent a repetition 
of these provocative incidents and. the old tale goes oni 'These incidents as well 
as the. ill-treatment of the non-Muslim minorities in East. Pakistan as a reslult of 
which there has been a mass exodus on their part to India nnder conditions of'^reat 
misery and suffering would have been formerly a sufiBcient cause of war. but die 
injured nation and people now submit to the rule of the U.N. and expect protection 
from it. If this protection is not forthcoming, the position is really badTor thefn at 
the present day. This is another very untoward result of the cold war. 

The support of the western .powers to Pakistan,. an aggressor country has not 
merely made any' just or proper settlement of her dispute with India impossible but 
has resulted in continued tension' and menace of further aggression on the part 
former and the consequent need for large expenditure on the defence of India, 
has led to the imposition of heavy tax burdens on her poor people who 
have been- struggling ^ter- their independence from , forei^ rule, to improve their 
standard of living, -which is .known to be very low. • Another grave injury to the 
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people is the repercussion which the tension and atmosphere, of dispute and ill-feeling 
have on the social and political life of the people of whom fifty millions are Muslims. 
The Indian Government and leaders are striving to achieve the difficult task of national 
integration and how could this be done when a Muslim State who is her neighboiu- 
promotes a state of fanatical frenzy among her own people. . It must be remembered 
that-Muslims in both States were fellow subjects of an undivided India only 17 years 
■ago and there should have been ties of relationship, sympathy and fellow-feeling among 
many of them. Another matter, about which India has a real cause for complaint 
against western power's is the manner in Which they have by partisan propaganda 
obscured the true facts of the Kashmir dispute and have tried to influence world 
opinion against India. These are no doubt serious injuries to India but the, course 
of action which the western powers have persuaded thems^ve's to take does great 
barm to the position, efficacy and utility of the U.N.O. which tbey took a principal • 
part in establishing after the last war and indeed cannot fail in the long run to . do 
harm to their own prestige and the confidence which the world should naturally.be 
expected to repose in nations whose achievements in the material and moral spheres 
of individual and collective life should give them a title to leadership. All these 
evils are the direct result of the cold war which has made it necessary for the U.S., 
U.K., and other nations to seek the alliance of aggressors and wrong-doers. 

Before parting from this subject, it. is necessary to mention that the U. K. has a 
special responsibility for the evils above-mentioned. The divide and rule policy of 
British rulers and their active encouragement of dissident communities and interests 
•culminating in the partition of India and the creation of Pakistan brought about 
a great deal of ill-will between the majority and minority communities and their 
spokesmen which did not abate but increased after the creation of a Muslim State, 
on which the Muslim League and its leaders had set their heart. The proof of the 
deep-seated ill-will against India was shown immediately on the partition in 1947 
by invasion of Kashmir and the Punjab riots ; and in more recent years Pakistan’s 
alliance with China and her giving away to the Chinese rulers a part of the Kashmir 
territory in -her unlawful occupation. These are some of the legacies of British rule 
in India aggravated by the exigencies of the cold war. 

The case of India has been mentioned with some fulness but similar or worse 
evils have overtaken other parts of the world since the cold war began. The division 
and conflict between the Communist and non-Communist groups of people in several 
countries and the, support of them by the respective big powers have occasioned wars 
and clashes' of a sanguinary character ; e.g., as in Kbrea and Vietnam. 

The uiifo'rtunate consequence ., of the cold war has beeri the exclusion -of the 
•Comniunist Republic of China* from the' membership of the U. N. and of the place 
which its government has the right to occupy as one of the six permanent members 
of the Security, Council. This . as well as the continued occupation of that place by 
the previous government having its seat in Formosa is the result of the very definite 
attitude of the U. SI and her supporters. Several countries including India have 
p)lea‘ded for the^entry of Communist China in the U. N. but so far in vain. This was 
if one may say so with respect to the views to the contrary, clearly an error, which 
has probably encouraged the conduct of China much in the manner of an outlaw. 
More serious than the previous error of the UvN. is its present one in failing to take 
any action to pre-vent China from invading other territory like that of India or carrying' 
■on the work of disruption in several parts of the world notably in S.E. Asia. If the 
U. N. functioned as it was expected to do,' it should have been able to take action to 
prevent China’s invasion and occupation of parts of Indian territory two years ago 
and to settle the border dispute betweeiiThe two countries. Instead of intervention 
by a world organisation the task of settlement has been attempted by the leaders of 
some friendly countries,— known as the Colombo Powers, but so far without success 
as China refuses to accept their advice.' 'Thus we have the sad spectale of the U. N. 
being immobilised for action to preserve the peace of the world. 

Though a completely different’ order of international relationship was en- 
visaged in the Charter of the U. N. O. and in the utterances of great statesmen, 
several undesirable aspects of the old order are still there in international relations; 
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e.g., fomenting trouble among other powers, military and financial support to bellir 
gerentsi avowed partisanship with aggressors and wrong-doers and methods of espio- 
nage, subversion and revolt, even the planning of the elirnination of inconvenient ; 
personages. These were methods adopted by thb old imperial powers for preserving 
their empires and possessions but many of them persist even when the cult of empire 
and domination is defunct or obsolete in the view of large sections of people in the 
world! Why is this ? The reason has already been indicated. , Governments and 
national leaders consider it their duty or task to preserve and add to the wealth 
and resources of their countries and for this purpose, to maintain the military power 
Of their nation. ' ' • • ' ■ ' ' ■ 

Among the difficulties hnd troubles which are the product of the cold war, . a 
serious one is the difficulty, of nations other than the patties to the war in determining 
their attitude to these parties.. The alternatives before. other nations are usually 
expressed by the phrases alignment and non-alignment. We in India realise this 
difficulty very, much and since our goverhmeiif has chosen the'latter alternative the 
matter has become a. bone' of contention between the government and the opposition 
■parties. There are riste in either' course. Since the U. S. had long ago pressed 
India to align with her and enter into a military alliance with her to fight Communist 
aggression as Pakistan did in the early fifties, it is clear that by non-alignment India 
has lost the benefit of protection by a big power from external aggression such as 
has occurred by reason of the Chinese invasion and occupation of parts of Indian 
territory in the Himalayan region. On the other hand there arc risks in the other 
course. By aligning with one of the parties to the cold war, India definitely makes 
herself an avowed adversary and a potential enemy of the other party.. . The govem- 
menband the people of India find itdifficult to reconcile themselves to this course of 
action when they desire to be friendly to both parties who are powerful, have large 
resources and quite active in enhancing theirmilitary strength and spheres of influence 
in the world. Before a country makes a treaty to join in the fight against Communist 
aggression it has to consider carefully the terms and obligations of such a treaty, 
such as the bilateral treaty between the U.S. and Pakistan or multilateral treaties- 
like S.E.A.T.O. and C.E.N.T.O. We know also that the word ‘ aggression ’ is a 
term of uncertain import and in the hands of powerful propagandists capable of 
considerable elasticity. Even from the point of view of self-interest, a military 
alliance of a country with a big power does not absolve it from the need for developing 
adequate military strength to meet all emergencies, and making the necessary sacrifices 
therefor. Any other course induced by reliaiice on outside help will spell ruin 
for the people who adopt it. Therefore there are risks in either course and the 
burden lies on the Government and the Parliament of India to make a decision and 
in doing so regard will naturally be had to practical considerations of need and 
advantage. Obviously neither alignment nor its opposite can be treated as an 
axiom or be turned into a slogan. There is one form of non-alignment which is 
necessary and is of a very different character from the one we are accustomed to 
speak of. That is the non-alignment by reason of the neutralisation of a country by 
agreement among the big powers, e.g., Switzerland, Austria, Sweden, , 

The difficulties which the people , all over the world encounter in international 
relations are no doubt quite distur'birig but there are some silver linings in the cloud. 
With the end of the Second World War and the terrible suffering and devastation cast 
on practically the whole world, a new spirit sprang up in the minds of all people. 
The spirit was to prevent a repetition of this catastrophe and that by ending the era 
of empire and domination and entrusting the management of international, affairs 
to a world body named the U.N.O. Though the achievement of its objects by the 
U.N.O. has not been found easy, a large element of strength for this purpose is deve- 
loping and that is world opinion in favour of right dealing among nations and govern-' 
ments and the application of moral principles to. their conduct and behaviour. 
There is no doubt that world opinion is a growing force in favour of the prevention: 
of a major ■war as such a war would be a nuclear war and place the whole world in 
danger of mass destruction, . An even more powerful cause of prevention has been 
the fear of the prospective belligerents about the consequences to themselves. , These 
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and other causes have tended to abate the severit 3 '.of the cold war. We all know 
that the tension between the two great powers has been reduced in recent years, 
especially after' the Kennedy administration in the U.S. ' 

The influence of world opinion on the policies and actions of nations and their 
governments cannot of course be ignored or underrated but it is undeniable that 
there are difficulties in reljdng on it on various occasions. , One main difficulty is 
that many people are often not in a position to Icnow the true facts on various disputes, 
as the propaganda methods of certain governments and agencies have been developed 
to a degree which'enable them to outwit their rivals. The truth is often hidden behind 
a mass of propaganda material skilfully mobilised by interested, parties. It has been 
said that in a war ,the first casualty is truth. This appears to be true of a cold war 
as well as of a hot war. In the matter of propaganda certain people have advantages. 
For instance, the English language is an instrument which is often used with the deadly 
effect by English-speaking people.,who have a large strength in numbers and resources. 
Under-developed and poor nations and their leaders, journalists and publicists are 
no match for them. The Soviet Republic is however fast catching up with her rivals 
and her publicity methods are quite modern, well developed and efficient. .4n 
instance of a party suffering from poor publicity is India in her disputes in regard to 
Kashmir and Goa. In influencing world opinion the more advanced countries have 
the advantage not merely of a press as well as leaders and statesmen who are ex- 
perienced in the art of publicity but also of their people as a whole rallying to the 
task before them. Able and experienced men in all walks of life turn their talent, 
literary and artistic, to the production of books of historical value, fiction, paintings 
and pictures, to influence their own public and the people of the world generally. 
Less advanced people enjoying their new found freedom are naturally at a disadvan- 
tage. The cruelties, tragedies and treacheries which the invaders of Kashmir showed 
themselves to be capable of would afford sufficient material for the subject-matter of 
books, booklets, press articles and artistic reproductions but there has been in India 
no p-eat effort in this direction. One cannot help sajang that the intellegehtsia of 
India has been culpably indifferent to its own interests and obligations. In regard 
to Goa which India was constrained to occupy out of defensive necessit)', the U.S. 
and U. K. leaders maintained their thesis that India had violated the U. N. Charter. 
This is a contention that could be rebutted, but there was hardly any attempt to do 
so on the part of India’s numerous men of legal and literary' talent*. There have 
been many other instances of this kind or even worse in the recent history of interna- 
tional affairs and of the proceedings of the U.N.O. Therefore world opinion is 
under present conditions not always a reliable support for good causes or for the 
weak or injured parties in international conflicts. 

'We have been speaking of the cold war more than once and so do manj' others 
in the world. But it is strange, to say the least*— that there is no authentic account 
of its origin and development during these years ; or any reliable material to show 
the part or responsibility of the parties to it. All we have is a mass of accusations 
and counter-accusations, charges and counter-charges, warnings and minatory lan- 
guage. Much smaller and less important events are investigated and the facts about 
them placed before the public but the cold war has so farnot been the subject of histo- 
rical description and chronicling by students of contemporary history' who can make 
an impartial and objective examination of all the facts bearing on it. One reason for 
this is that, impartiality is ruled out by the circumstance that countries which usually 
produce such men are involved in the cold war and it is difficult for them to escape 
tte charge of bias. There are however some countries which are free from this 
difficulty and one of them is India. If some of her historians and publicists could 
engage in the task with the help of Universities or centres of study, they would be 
doing a service to the whole world as they would thereby place facts before it enabling 
a proper diagnosis of the major trouble which has been afflicting it for nearly twenty 
y'ears. But unfortunately' no such attempt' has been made or even contemplated. 

* On this subject the present writer’s article in two legal j'oumals the Supreme Court Journal 
and the Madras Law Journal (March, 1962) xras to his knowledge a solitary effort outside the 
ranks of ofHdal spokesmen. 
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Undoubtedly the task of reserach on facts of various kinds, such as political reasons 
as, well as commercial and economic data indicating the motives of words and acts 
on the political level would be bymo means a light one but large and onerous, , But 
the world would be the wiser for the probe into the history of the cold war. 

Though the evils, arising from the cold war are quite, large, the world has been 
saved from far greatef evils and damage by the end of the era of empire and the general 
awakening for the need of a new order. Formerly the irhperial powers could, gain 
their ends by the show of force or the use of it. In recent years great and powerful 
nations seek to extend their power and influence by,' friendly aid in various ways. 
The U.S. uses her vvealth very generouriy for the benefit of the world and there is 
no precedent in the history of nations for her philanthropy. Other powers such as 
the U.S.S.R. and the U.K. have also been liberal in assisting people in need of aid. 
This is indeed a pleasant aspect of international relations im the post-war world. 
Besides, it is well known that both the U.S, and the U.S.S.R. have greatly aided the 
liberation of subject people from the rule of colonial powers. 

The. discussion in the preceding pages would lead us to the conculsion that 
while international relations have definitely moved to a higher plane than was possible 
in the old era of empire, these relations are marred by conflicts and rivalries w'hich 
make co-operation between the great powers unavailable in the U.N.O. for the just 
determination of disputes and the enforcement of the rule of law among nations; 
The maintenance of national security in this state of affairs is a serious problem for 
all. nations, especially the less developed and powerful among them. We in India 
are concerned about it as only recently we had a bad blow from China. The method 
of ensuring our security undertaken by our government and leaders is two-fold : first 
to strengthen our defences with the help of friendly nations, and second to make 
India’s contribution to the removal or mitigation of the conflicts and tensions which 
have disabled the U.N.O. from functioning as it was designed to do. The first is 
the immediate and imperative task before the Government and the people of India 
and the measure of their success in it will obviously enhance the value of their contri- 
bution to advance the general good of the world. The problem of defence is a burden 
that lies primarily on the government and Parliament and it is for them to decide 
on the measures necessary for it. As everyone knows, it is not simply a question ot 
raising armies or providing arms and equipment for them but is interwoven .with 
several other matters, internal cohesion, higher -production, the imposition of 
large. financial burdens, on the people and the proper expenditure of public monies, 
efficient conduct of administration and the democratic system of government. , In 
these as in other matters relating to our national life the citizens of India, especially 
the intelligent and experienced among them have an important part to play by the 
regulation of individual and collective life and behaviour in conformity with common 
interest and in full realisation of the dangers that surround us. The removal of 
international conflicts and tensions and the better functioning of the U.NU. are 
the .objectives which our leaders have been steadily pursuing and will without doubt 
claim their close attention in the future also. In this task intelligent and educated 
citizens, especially those with learning, knowledge of public affairs and experience 
gained in various walks of life can render a great deal of assistance. People who 
are unconnected with political, parties or with official positions have the obligation 
to make their disinterested contribution to the formation of a world opinion on 
international disputes and controversies. This is a very large field of work and we 
have to learn frorii the manner in which publicists and writers in the U.S. make an 
iritenriye study of such' matters and present their views to the world at large. . There' 
are books in that, country which deal in great detail with the work of the .U.N.O,, 
by reference to statistical data about the voting of different groups in it and discuss 
the methods by which the U.S. should take care of its interests and obtain the support 
of these groups. 'Whatever the future may yield, we havetoUo what we can to make 
our contribution. for Jhe , better , functioning of the U.N. which is at present the only 
source, of hope for humanity for peace, justice and right among nations. 
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A. K.Sarkar^ AI.HidaydluUah and , HaVi Das v. 

J.R. Mudholkar, jj, • ’ . , The State of AVest Bengal. 

i 6 th March, iQdi. . ' Gr. A. No. 141 of 1961. 

Penal Code {XLV of i860), section 21 1 — False charge of“ having committed an offence ” 
— If includes charge of having committed contempt of Court. . ' 

A charge of having committed a contempt of Court is a charge of having com- 
mitted an offence within the meaning of section 2 1 1 ; Indian Penal Code. Such a 
charge was admittedly brought in this case a.nd 'that charge was further more pre- 
ferred to the only person .'who could act upon it, namely, the High Court, for with- 
out its sanction no complaint for lodging a false charge of contempt of Court could 
have beerimadei The order to lodge the complaint in' regard to an offence under 
section 21 1 was unobjectionable. ' - 

Sarjoo Prasad, Senior Advocate (P. K. Chatterjee, Advocate with him), for Appel- 
lants. 

Niharendu Dutt Majumdar, Senior Advocate (P. K. Chakraharly and P. K. Bose, 
Advocates, with him), for Respondent No. i. 

5 . C. Majumdar, Advocate,. lov Respondents Nos. 2 to 4. 

'■ G. R. Appeal dismissed. 

[Supreme Court.] 

Raghubar Dayal, JV. Rajagopala Maf^endra Manilal Nanavati v. 

Ayyangar and J. R. Mudholkar, JJ. Sushila Mahendra Nanavati. 

y " i 8 th March, 1964. C. A. No. 166 of 1963. 

Hindu Marriage Act {XXV of 1955), section 12 (2) {b) — Petition for annulment of 
marriage — Evidence — Admission- of parties — If can be acted upon. 

By Majority. — Section iQ (2) {b) of the Hindu Marriage Act provides that no 
petition for the annulment of the marriage shall be entertained unless the Court be 
satisfied that the petitioner was at the time of marriage ignorant of the facts alleged 
and that no marital intercourse with the consent of the petitioner had taken place 
since his discovering the existence of the grounds for the decree. Such a finding 
necessarily implies that before reaching it the Court has satisfied itself that there 
had been no connivance of the petitioner in the coming into existence of the ground 
on which he seeks annulment of the marriage. Besides, section 23 also provides 
that the Court can pass a decree only if it is satisfied that any of the grounds for 
granting relief exists, that the petition is not presented or prosecuted in collusion, 
with the respondent -arid that there was no legal ground on which the relief claimed 
could not be granted. 

Tfie Gpurf can af rivedt the satisfaction contemplated by section 23 on tlie basis 
of legal evidence in' -accordance with- the provisions of the ' Evidence Act and it is 
quite competent for- the Court to arrive at' the necessary satisfaction even on the 
basis of the admi^fions of the' ‘parties alone. iAdmissions are' to 'be ignored on 
grounds of prudence only wlicii the Court, iri the circumstances of a case, is of opinion 
that the admissions of the parties may be collusive. If there be no gfound for such a 
view, it would be proper fo'r' the; Court to- act on those admissions without forcing 
the parties to le:ad , otlier evidence to establish, the facts admitted, unless of course 
the admissions aire contradicted by the facts proved or a doubt is created by the 
proved facts as regards'^the correctness of the facts admitted. ‘ ' - 

S. T. Desai, Senior Advocate Advocate, and J. B. Dadachanju 

O. C. Mathur and Ravinder Ifarain, Advocates of Mis. J, B. Dadachanji & Co., 
with him), for Appellant. .• ' : . 

Purushdttdin Trikdmdas, Seniof Advocate {M. H. Chatrapaii and I.. N. Shroff, 
Advocates, with hiin), for Respondent. 

G. R.- . r ' ■ Appeal allowed-, marriage annulled. 

S— N R C 
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[Supreme Court,] - 

P. B. Cajendragadkar, C.J., K. JV. Wanchoo, The Hyderabad Chemical and 
. J. G. Shah, J'f. Rcyagopala Ayyangar Pharmaceutical Works, Ltd. v. 

'■ and. S. M. Sikri, JJ. The. State . of A.P. 

20th March, 1964. * C. As. Nos. 399-403 of 1962- 

Hyderab ad Medical Preparations and Spirituous Rules, i345-'P, Rule ^Q^Repealed 
by Rides under Medicinal and . Toilet Preparatior^ {Excise Duties) Act, 1955. 

As the 1956 RUICS under Medicinal and Toilet Preparations (Excise Duties) 
Act, 1955, show it is the duty of the supervisory staff attached to . a bonded manu- 
factory to. see that the manufacture is properly made and, that alcohol supplied is 
not diverted to any use except that of the manufacture of the preparation. This 
being the purpose of the 1956 Rules, the levy under rule 36 of Hyderabad Medical 
Preparations and Spirituous Rules of I345-F cannot be justified on the ground 
that under that rule the supervisory staff has to see that the general law relating to 
the alcohol and intoxicating drugs is not violated. There is no doubt that the field 
covered by rule 36 of the 1345-F Rules is completely covered by the Rules framed 
under the Medicinal and Toilet Preparations (Excise Duties) Act and therefore 
rule 36 can no longer be justified as good under the gtoeral law' relating to 
alcohol and intoxicating drugs. We may add that the Act or the 1956 Rules make 
no provision for such charge as is provided in rule 36 of 1345-F Rules, the intention 
being that the duty under the Act will cover all expenses for enforcing it. The fact 
that members of the supervisory staff arc the servants of the respondent makes no 
difference because they function under the Act and the Rules framed thereunder 
and not under the Hyderabad Act. Reading section 21 of the Act and- rule 143 
of the Rules framed thereunder, rule 36 of 1 345-F Rules must be held to have been 
repealed and it is not saved by the proviso to section 21. 

K. Srinivasamurthy and Kaunit Lai, Advocates, for Appellants (In all the Appeals) . • 

K, R. Chaudhuri and B. R. G. K. Achar, Advocates, for Respondents (In all the 
Appeals). 

G.R. Appeals allowed. 


[Supreme Court.] 

A.K.Sarkar, M.Hidqyatullah and' Misrilal Parasmal i;. 

J. R. Mudholkar, JJ. ' H. P. Sadasiviah. 

20th March, 1964. C.A.'No. 531 of 1963. 

Mysore House Rent and Accommodaiion Control Act, iQ^i, section 8 (2) (ix) and. 
(x ) — Reasonable and bona fide, requirement— Finding as to bona fides — If open to 
interference in revision. 

Since it was essential for the landlords to establish their bona fides so as to be ; 
able to take advantage of the statutory provisions, the question of jurisdiction was 
involved and therefore it was open to the High Court to go into that question in 
revision. Sub-section (1) of section 8 of the Mysore House Rent and Accommodation 
Control Act provides that notwithstanding anything contained in any agreement 
or law to the contrary, a tenant shall not be evicted whether in execution of a decree 
or otherwise except in accordance with the provisions of this section or those of sec- 
tion 7-G. Sub-section (2) provides that a landlord who seeks to evict a tenant in 
possession shall apply to the Court for a direction -in that behalf. This section 
empowers the Court to grant such permission if it is satisfied that one of the several 
circumstances set out in that sub-section exists. One of those circumstances is set 
out in clause (ix) of that section, which runs thus : 

_ ‘ ‘ That the house is reasonably and bona fide required by. the landlord for 
carrying put repairs or reconstruction which cannot be carried out without the 
house being vacated ; ' •) , . , . 

Thus jurisdiction is conferred upon the Court to order eviction of the tenant 
upon its satisfaction as regards the bona fide requirement of the landlord to obtain 
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possession of the house. . Thus the condition which confers jurisdiction upon the 
Court is its satisfaction about the bona fide requirement of the landlord. If .the Court 
is not satisfied about such requirement of the landlord it will have no jurisdiction to 
make an order with the aid of that clause. '.If, however,' it says that- it is satisfied 
it cannot be regarded as having committed an error pertaining to jurisdiction merely 
because it may have formed a , wrong conclusion as to the bbnafides c/f the landlord 
in requiring possession of the; house. No illegal assumption of jurisdiction is involved 
in arriving at a wrong finding on the matter. : 

K. Jayaram and R. Ganapathy lyer^ Advocates, for Appellant. 

A. Ranganddham Ghetty, Senior Advocate (A. V. Vedavalli and A. V. Ran'gam, 
Advocates, with him), for Respondents. 

G.R. ^ ' , Appeal dismissed. 

[Supreme Court.] 

P.B. Gajendragadkar, C.J., K.N. Wanchoo, Maharaj Kumar Tokendra Bir Singh a. 

J.G. Shah, N. Rajagopala Ayyangar The Secretaiy to tlie Government of 

and S.M. Sikri, JJ. India, Ministi-y of Home Affairs. 

z^rd March, 1964. Writ Petition No. 123 011963. 

Civil Procedure Code (V of 1908) — Section Sj-B — Requirement of consent of Central 
Government for suit against ex-‘Ruler of former Indian States — Validity. 

Section 87-B of the Civil Procedure Code must be regarded as constitutionally 
valid. 

In the instant case the Central Government had accorded consent to the peti- 
tioner to file his suit and when that is done, the power conferred on the Central 
Government by section 87-B has been exercised. The further direction contained 
in the order that consent would not be accorded in respect of properties 
mentioned in Schedules B, C, D and X, is clearly invalid. The authority 
conferred on the Central Government under section 87-B is, out of tune with 
the equality before law which is guaranteed by Article 14 ; and it may even 
affect the litigants’ fundamental rights under Article 19 (i) (/) and (g), and so, 
it would be necessary for the Courts to examine the validity of the orders passed 
under section 87-B, whereby consent has been refused in part only, with 
meticulous care. The order passed by the Central Government in the instant case 
should be construed as an order according consent to the institution of the suit 
which the petitioner proposes to file and treat the latter portion of the order in 
regard to the properties described in Schedules B, C, D and X as being invalid. 

S. C. Agarwal, R. K. Garg, D. P. Singh and M. K. Ramamurthi, Advocates, of 
Mjs. Rarmamurthi & Co., for Petitioner. 

S. V. Gupte, Additional Solicitor-General of India (i?. Thiagarajan and R. H. 
Dhebar, Advocates, with him), for Respondents. 

G.R. Petition allowed. 


[Supreme Court.] 

.P. B. Gajendragadkar, C. J., K. If. Wanchoo, 
J. C. Shah, JV. Rajagopala Ayyangar 
and S. M. Sikri, JJ. 

. . ' zyd. March, 1964. 


Radhey Shyam Sharma v. 
The Post Master-General, Central 
Circle, Nagpur. 
Writ Petition No. 208 of 1963. 


Essential Services 'Maintenance Ordinance (/ of i960), sections 3 to 5 — Article 19 
•of the Constitution. 


Under Article 19 (i) (a) of the Constitution all citizens have the funda- 
mental right to freedom of speech and expression and under clause (i) 
{b) to assemble peaceably and tvithout arms., Reasonable restrictions of these 
-fimdamental rights can be placed under the conditions provided in clauses (2) and 
>(3) of Article 19. Sections 3 to 5 of the Essential Services Maintenance Ordinance 
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do not.violate the fundamental rights enshrined in sub-clauses (a) and (6) ;of Article 
19 (i). A perusal of Article 19 (i) sho\vs that there is no fundamental right to 
strike, and all that the Ordinance provides is with respect to an illegal strike as 
provided in the Ordinance. (See, All India Bank Employees’ Association v.iPTational 
Industrial Tribunal, 3 S.G.R’. 269, 292). There is no provision in the Ordinance 

which in any way restricts freedom of speech and expression, nor is there any pro- 
vision therein which restricts any one from assembling peaceably and without arms. 
The Ordinance thus has nothing to do with ' restricting the fundamental rights 
enshrined in sub-clauses (a) and {b) of Aiticle 19 (i), and there is therefore no neces- 
sity of even considering • whether the provisions of the Ordinance can be justified 
under clauses (2) and (3) of Article 19. •. . ' • .. . 

B. D. Sharma, Advocate, for Petitioner. ‘ - 

S. V. Gupie, Additional Solicitor-General of India {S. P. Varna and R. H. Dhebar^ 
Advocates, witli him), for Respondents. 

G.R. Petition dismissed, 

[Supreme Court.] 

K. Subba Rao, K.C. Das Gupta and Kanumukkala Krishnamurthy alias 

Raghubar Dayal, JJ. Kaza Krishnamurthy v, 

z^rd March, 1964. The State of A.P. 

Grl. A. No. 134 of 1962- 

Penal Code {XLV of i860), sections 415, 419, 420 and 465 — Sections 241, 264; 266, 
Government of India Act, 1925 — Article 320 of the Constitution. 

Misrepresentation by the candidate to the Service Commission continued and 
persisted till the final stage of the Government passing an order of appointment arid 
therefore the Governirient itself rvas deceived by the misrepresentation he had made 
in his application presented to the Service Commission. . 

The fact that the Service Commission is an independent statutory authority 
has no relevant bearing on this question.; It is a staUrtory body as it is constituted 
under the provisions of a statute. ' It is independent, ^of ;the iGoyemirient in the 
sense that in its selection of candidates or in its tendering advice to the Government 
it does not take, any hint or instructions or, clue fiom tlie Government.’ It brings 
to bear its o\vn independent .mind to judge the comparative merits of the candi- 
dates and their suitability to the posts they apply for! Its function is to advise Ae 
Government’ on the suitability of the candidates. It is therefore a statuory adviser 
to Government in the matter of appointment to the Services. Deception of such 
an adviser is deception of ,the Government which is expected to pay heed .’to its 
advice and act accordingly. ' j , 

.d. 5 . i 2 . Chari, Senior Advocate (G. D. Gupta and S. Balakrishnan, ^Advocates, 
arid i?. K. Garg, S. C. Agrawala, D. P. Singh arid M.'K: Ramamurthi, Advocates, oP 
Mjs. Ramamurthi & Co., with him), for Appellant. 

’■ S. G. Patwardhan, Senior Advocate (JB. R. G. K. Achar, Advocate, ^vith him);, 
for Respondent. , , 

. ., G.R. . , Appeal dismissed.. 

[Supreme Court.] • . 

M. Hidayatidl ah and JV. Rajagopala Ibrahim y.’ The State of Rajasthan.. 

Ayyangar, JJ. . , , . ; , Cr. A. No. 14 of 1963. 

2/^th March, 1964. ■ ’ . . - . ’ 

_ Foreigners Act {XXXI of {Amended by Central Act) {XI 0/1957), sections 3 , and' 
14 — Scope. . , • . , ■ 

,A prima facie reading of the Foreigners Act would shotv that if on the date w'hen, 
the offence is corhrni’tted a person -is a “ foreigner ’t as defined by the Act, it would 
be nc excuse for him to say -that on an earlier date’ he tvas not a foreigner. But 
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in ;tlie instant case there is no proof on the record that the appellant entered 
India before igth- January, 1957. - The appellant was deported to Pakistan, ia 
April, 1957, and so he could have^come oyer to India only subsequent to .April, 
1957 and if he did' come over without a passport, after April, 1957, by which date 
section 2- {a) of the Foreigners Act’ containing, the definition of.'! Foreigner ” had 
been amended, the appellant was a forei^er when he came into India without a 
valid passport and visa in contravention of the provisions of section 3 of the Forei^ers 
Act. ' , . • - • • 

■ S. Skdukat Hitssain, .Advocate, for - Appellant. . 

H.R. Khanna and S.P. J\''ayar, Advocates, for Respondent. , 

G.R. ^ . Appeal dismissed^ 

[Supreme Court.] 

P. B. Gaje'ndragadkar, C.J., K. K. Wanchob, The State of Mysore v.. 

,J. C. Shah, R'': Rajagopala Ayyangar and M.H., Bellary^. 

S. M. Sikri, JJ: • C. A. No. 677 of 1963.. 

25/^ MarfA, 1964. . . 

Bombay Civil Services Rules, Rule 50 (b). — Article 309 of the Constitution. 

If there was a breach cf a statutory rule framed under Article 309 or which \vas 
continued under Article 313 of the Constitution in relation to the conditions of 
service the aggrieved Covern'ment ser\^ant could have refcodrse to the Court for 
redress. ' ‘ 

Even assuming that it was a case where the Covernment ser\'ant had a lien 
and his lien had not been suspended it is difficult to see ^vhat logic there could be in 
interpreting the rule as providing different criteria in the two cases. Where the 
lien is suspended the inile speaks of the “ post or posts, if any he would have held if 
his lien had not been suspended ”. By the use of the plural, it is clear tliat the rule 
contemplated the suspended lien being transferred from one post to another, in 
other words, to a promotion from one post to another during the period of the 
service in another department. If there was any ambiguity in what the rule meant 
it is wholly dispelled by reference to the circular which ensures to the officer on 
deputation in another department that he shall be restored to the position he 
“ would have occupied in liis parent department had he not been deputed ”. 
There was no ambiguity in the wording cf this circular which gives proper effect 
to the provisions of rule 50 (6) . . , 

B. R. L. Iyengar and B. R. C. K. Achar, Advocates, for Appellant. 

S. K. Venkataranga Iyengar, M. Rarna Jois and A. G. Ratnaparkhi, Advocates, for 
Respondents. 

C. R. : — , Appeal dismissed.. 

[Supreme Court.] 

P. B. Gajendragadkar, C. J., K. JI. Wanchoo, V.S. Rice & Oil Mills v. 

J. C. Shah, jV. Rajagopala Ayyangar and State of A.P . 

S. M. Sikri, JJ. ' C.As.Nos. 429-439. 59 1 . 592. 597, 

25?^ March, 1964. 689, 694, 724, 725 and 727 of 

1962 and 15, 139, 140, 159, 267 to 
■ - ' 269, 331, 334, 337, 340, 342, 343, 347_ 

• 352, 3S9. 746 and 748 of 1963^ 

Aladras Essenital Articles Control' and Requisitioning {Temporary Powers) Act {XXIX 
of 1949) — Defence of India Rules, Rule 81 (2) — Articles 14 and 19 of. the Constitution 
of India (1950). 

The concept of fair prices to which section 3(1) of Madras Act (XXIX 011949) 
expressly refers does not mean that tlie price once fixed must either remain stationary , 
or must be reduced in order to atO'act the power to regula.te. The potver to 
regulate can be exercised for ensuring the payment of a fair price, and the fixation of a 





fair price would inevitably depend, upon a consideration of all relevant and econO'- 
TTti r. factors wliiclV contribute to . the determination of such a fair price, if the fair 
price indicated on a dispassionate consideration of all relevant factors turns out -to 
be , higher than the price fixed and prevailing, then the power to regulate the 
price must necessarily include the power to increase so as to make it fair. That is 
■why we do .not think Mr. Setalvad is right in contending that even though theaes- 
pondent may have the power to regulate the price at which electrical energy shoidd 
be supplied by if to tire appellants, it had no power to enhance the said price. We 
must therefore, hold that the challenge to the validity of the impugned notified 
orders on the ground that they are outside the purview of section 3 (i) cannot be 
:sustained. 

We ought to make it clear that there has been no suggestion before us that die 
prices fixed by tlie impugned notified orders are, in any sense, unreasonable of 
■excessive, and it is significant that even the revised tariff has to come into operation 
prospectivley and not retrospectively. Therefore, having regard to all the cir' 
•cumstanc^ in this case, we are disposed to hold that the change made in the tariff by 
the notified orders must be held to be reasonable and in the interests of the general 
public. 

When a citizen wants to challenge the validity of any statute on the ground 
that it contravenes Article 14, specific, clear and unambiguous allegation must be 
•made in that behalf and it must be shown that die impugned statute is based on dis- 
crimination and that such discrimination is not referrable to any classification which 
is rational and which has nexus with the object intended to be achieved by the said 
•Statute. Judged from that point of view, there is absolutely no material^ on the 
record of any of the appeals forming the present group on which a plek under 
Article 14 can even be raised. 

T. V. R. Tatachari, Advocate, for Appellants (In C.As. Nos. 429-434 and 694 
•of 1962 and G.A. No. 269 of 1963). 

M. C. Sstalvad, Senior Advocate, for Appellants (In O.As. Nos. .438-439 of 
J962). 

M. C. Setalvad, Senior Advobatej for Appellants (In C.As. Nos. 436, 437, 724, 
-725, 727 of 1962). 

K. Srinivasamurthy, for Appellants (In C.As. Nos. 591, 592, 597 and 689 of 
11162) and 140, 267 and 268 of 1963). 

K. Jayaram, Advocate, for Appellants (In C.As. Nos. 139, 159, 331, 334, 337 
:340, 342, 343, 347> and 352 of 1963). 

K. R. Chaudhuri, Advocate, for Appellants (In G.As. Nos. 15 and 389 of 

.1963)- 

: A. Vedavalli A. V. Rangam, Advocates, for Appellans (In C.As. Nos: 746 
;and 748 of 1963)* 

D. Marosarajii, Senior Advocate, for Respondents. (In C.A. Nos. 435 to 437, 
•724, 725 and 727 of 1962 4297434, 438, 439 and 694 of 1962 and 269 of 1963, 581, 
•597 and 689 of 1962, and i40,267,and 268 of 1963) and Respondent No. i (I)i C.A. 
No. 592 of i9b2 and 15, 139; 331, 334, 337, 340, 342, 343, 347, 352, 159, 389 and 
746 to 748 of 1963)- 

J. F. K. Sama, Advocate, for Respondent No. 2 (In C.A. No. 592 of 1962). 

G.R. . ' .... Appeals dismissed. 



[SvpREirs CornT.] 

P. B. GcjrTrdrcgcr'.Ksr, C,j. 

K. .V. irc:r:rfcv7 ajid B'.G. Dcs Gupi^:^ jj. 
z^fh ^iCTii:; 1964 . 


Thfc Oonwnijsiouer, 

Tl'.e Bv.rhanpur Taini Ltvl. 
O.A< No, 



Thew'ords rciidci-cd illcg-al ” docs not mean “ licld lUcgiil ” and the ctn^dv^wv' 
is free to take action against the craployce as soon its he tJuuks'that tlve strike in w'iiieh 
he has participated comes tritliin the provisions, of section of the Central PixtYinoes 
and Berar Industi'ial Disputes and Settlements Act. 


The State Industrial Court or a District Industrial Court is not bound to giw 
any decision at all on application by any party other than the State Covernm'ent. 
There being thus cases xvhti'c the authorities mentioned in section may w'fusc to 
decide the question of Icgalitj’ or illeg.ality of a strike, it is not possible to say that 
exclusive jiu'isdiction is given by section 41 to the.se anthorities to decide the qviestion 
of legality or illegality of a strike. It is masonablc to hold theroforo that for pei*- 
foi-ming its frmetions under section 16 (3) of the Act the Labonr Commissioner has 
jurisdiction to decide the question of legality or illegality of a .strike xvhen tliat 
question is mised beforo it. 


I. AC Shrojf, Advocate, for Appcll.ant. 

M. C. Sclalvad, Senior Advocate, for Rospoiulcnt No. 1, 
M, S. K. Snstri, Advocate, for Rc.spondcnt No. 2. 


G.R. Appeal ilismmed, 

[Supreme Court.] 

P. B. Gajcndragadkar, C.J,, TJio MaDagonient ofRombay Co., 

K. H. Wanchoo and K. C. Das Gupta, JJ. (P), Ltd., Cochin v, The VVorKuien of 
March, 1964. hembay Co. (P), l 4 d. 

C.A. No. 3(13 ol iijGij, 

Industrial Dispute — Bonus — Full Bench formula. 

The tribunal was ivrong in the inst.ant case in liohliug that an inrcienco coiilfl 
be drawn for payment of bonas as an implied condit ion of, service in tlie cii’cnniRlaneeii 
of the present case when the payment was not uniform in the past even though it: 
was not connected with any' festival. 

It can be inferred from the evidence on tlic record that llie payment in l)«;,|n'e' 
sent case is connected with Christmas festival. TJiercforc even tliotigh tlie tri- 
bunal was wrong in holding that the payment need not be connected vvilli any 
festival in a case like the present where tlie rale lias not been imifoi'in, llic iriipond- 
ents have made out a case of payment of some Iiomis as an implied condition of 
service connected with a festival. An implied condition of service between the 
appellant and its workmen that sohicthing would be paid every year .'diottj, 
Christmas time as festival bonus was established on the evidence in tlie instant easi!. 

Therefore even though the tribunal m-iy be ju.stificd in awarding a rc/isonabje 
amount as festival bonus once it is proved that something has to lie pairl as an imp- 
lied condition of service towards such bonus, it cannot be said in tliis ease iliai llie 
tribunal was justified in giving anything beyond the minimum for this was a year 
of loss. (The amount awarded as festival bonus for the year lO'oG-gi) w.'is reduced 
to one month’s salary.) . 

G. B. Pai, Advocate, and J. B. Dadachanji, 0 . C, Malhur, and Haviuder JInrnin 
Advocates of Mjs. J. B. Dadachanji & Co., for Appellant, 

Janardan Sharma, Advocate, for Respondents, 


G.R; 


S-NRC 


Appeal partly allnwed. 
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[Supreme Court.] 

K. Subba Rao^ K. C. Das Gnpla M\d ,K-V. Narayanaswami Iyer v. 

• - Raghuhar Dayal, JJi K. V, Raxnakrishna Iyer. 

zGth March, iQQii:. , G.A. No. 589 of ig6o. 

Hindu Law — ^oint family properly—fTcsi — Nucleus — Necessity—Parliiion — ICarta 
■^When liable to account. ' . ‘ 

The legal position is well settled that if in fact at the date of acquisition of a" 
particular property the joint family had sufficient nucleus for acquiring it, the 
property in the name of any memher of 'the joint family should be presumed to be 
acquired from out of family funds' and so to form part of the joint family property, 
unless the contrary is shown. Vide Amrillal Sen and others v. Surath Lai Sen and others, 
A.I.R. 1942 Gal. 553, and Appalaswami v. Suryanarayanavinrthy and others, (i947)'2 
M.L.J. 138: 1 .L.R. 1948 Mad. 440 ('P-G.). 

In the case before us, it is not disputed that the acquisitions in the name of the 
first .defendant’s wife were made with funds advanced by him. As regards the 
acquisitions in the name of the third defendant and his minor son the sixth defendant 
also we find it reasonable to hold from the evidence, as regards the earnings of 
the third defendant arid other circumstances, that for these acquisitions also money 
was paid by the first defendant. The question, whether the joint family had at the. 
time of each of these acquisitions sufficient nucleus from which the acquisition could 
have been made is therefore of great importance. 

There was no nucleus from the joint family properties which the first defendant 
could have possibly used in making the acquisitions during 1941 and 1942^ The 
conclusion of the High Court that these properties did not belong to the joint family 
and are therefore not liable to partition cannot therefore be disturbed. 

Where, as in the present case, the evidence, already adduced before the Court 
shows prima facie that the Karta could not reasonably be expected to have in his 
■hands at the date of the suit any accumulation worth the name in addition to the 
mmovable properties found on evidence to have been acquired for the family, there 
can be no justification for calling the Karta to account for his past dcalmgs with the 
joint family property and its income. In the circumstances of this case therefore 
the order of the High Court that there was no liability on the first defendant as 
managing member to render any account of any kind prior to the 12 th December, 
1946, on which notice demanding partition was issued, does not call for any 
modification. 

K. N. Rajagopal Sastri, Senior Advocate, for Appellant. 

A. V. Viswanalha Saslri, Senior Advocate, for Respondents Nos. 1,3, 4 and 6 

to 8. 

B. Kalyana Sundaram, Advocate, for Respondent No. 2. • ' 

. * G;R. Appeal dismissed.' 

[Supreme Court.] , • , 

’ H. N.Wanchoo, M. Hidayatulla/i, Jagdish Chandra Gupta r. 

K.C. Das Gupta, and jV. Rajagopala Ayyangar,fJ. Kajaria Traders (India) Ltd. 

2Qih April, icjGi. G.A. No. 791 of 1962: 

Arbitration Act (A^ of 1940), section 8 (3) — Scope—" Other proceeding''— Construc- 
tion. 

•• _ In our judgment, the words “ other proceeding ” in section 8 (3) of the Arbi- 
tration Act must receive their full meaning untrammelled by the rvords ‘ a claim of 
set-off’. The latter words neither intend nor can be construed to ciit down the 
generality of the words ‘ other proceeding ’. The sub-section provides for the 
application of the provisions of sub-sections,(i) and (2) to claims of set-off and 
also to other proceedings of any. kind which can pr operly be said to be for enforce- 
ment , of any right arising from contract except those expressly mentioned as excep- 
tions in sub-section (3) and sub-section (4). ■ .■ 

G.R. Appeal allowed. 
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-and that there %vere other circumstances which showed that the prosecution case 
might be improbable, but having done Ids duty, the learned Judge had to leave it 
to the jur)' to consider whether die prosecution, had established its charge against 
the appellant beyond reasonable doubt or not. The Jun- apparently considered 
the matter , for an hour and half and returned the unanunous verdict of guilty. 
In tlie circumstances of this case, w’e caimot accede to hir. Chari's argument that 
the .Sessions Judge ivas required by law to treat the said verdict as perverse; In a 
jury trial ivhere questions of fact are left to the verdict of the jur)^, sometimes the 
verdicts returned by the jirry. may .cause a disagreeable surprise to the Judge, but 
' that itself can be no Justification for characterising the verdict as perverse. 

In the result, the appeal fails and 'is dismissed, the appellant to surrender to 
his bail boiid. 

K.L.B. ' Appeal dismissed. 

THE SUPREAfE COURT OF INDIA. - ' 

(Criminal Appellate Jmisdiction.) 

Present : — P. B. Gajendrag.vdkar, K. N. W.\kchoo and K. C. Das Gupta, JJ. 
Daiya Singh and others . . Appellants^ 


Tlie State of Punjab . . Respondent. 

Criminal Trial — Evidence of interested and hostile zoitnesses — ii'hether as a matter of law cannot be accepted 
jwithoul corrobation — Criminal Procedure Code (V of 1898), section 540 — Scope of. 

On‘prii)ciple, it is difficult to accept the plea that if a witness is shown to be a relative of the dea- 
■ceased and it is also sh'own that he shared the hostility of the wctim towards the assailant, his evidence 
can never be accepted unless it is corroborated on material particulars. It is not possible to hold 
•that such wtnesses are no better than accomplices and that their esddence, as a matter of latv, roust 
areceive corroboration before it is accepted. 


It is well settled that in a murder case, it is primarily for the prosecutor to decide which tntnesses 
he should e-vamine in order. to unfold his story. It is obvious .that a prosecutor must act faWy and 
"honestly and must never adopt the device of keeping back from the Court eye-witnesses only because 
thdr evidence is likely to go against the prosecution case. The duty of the prosecutor is to assist the 
Court in reaching a proper conclusion in regard to the case which is brought before it for trial. It is 
no doubt open to the prosecutor not -to examine wtnesses, 'who, in his opinion have not witnessed the 
incident, but normally he ought to examine all the eye-witnesses in support of his case. It may be 
•that if a large number of persons have is-itnessed the incident, it would be open to the prosecutor to 
'make a selection of those ititnesses, but the selection must be made fairly and honestly and riot 
with a view to suppress inconvenient u-itnesses from the witness-box. -If at the trial it is shmvn that 
the persons ■>vho had witnessed the incident have been deliberately kept back, the Court may draw 
•im inference against the prosecution and may, in a proper case, regard the failure of the prosecutor to 
■e.xamme the said witnesses as constituting a serious infirmity in the proof of the prosecution case. 
In such a case, if the ends of justice require, the Court may even examine such vtitnesses, by exercising 
its powers imder section 540 of the Criminal Procedure Ckide (\'' of 1898) ; but to say that in every 
murder case, the Court must scrutinise the police diary and make a list of witnesses whom the prosecu- 
tor must examine, is virtually to suggest that the Coiut should itself take the role of a prosecutor. The 
powers of the Court under section 540 of the Code can and ought to be exercised in the interests of 
justice, whenever the Court feels that the interests of justice sc require, but that does not justifi- the 
contention that the failure of the Court to have exercised its powers under section 540 has introduced 
a serious infirmity in the trial itself. 

Appeal by Special Leave from tlie Judgment and order dated 24th August, 
agfii, of the Punjab High Court in - Criminal Appeal No. 146 of 1961. 

T.'R. Bhasin, Advocate, for Appellants. 








Gopal Singh and P. D. Menon, Advocates, for Respondent. 

The Judgment of the Court \vas delivered by . 

Gdjendragadkar, J. — The three appellants, Darya Singh, Rasala and Pehlada, 
along irith tlieir brother Ratti Ram ivere tried by the learned Sessions Judge, Patiala^ 
-under section 302 read with section 34 of the Indian Penal Code for having com- 
mitted the murder of Inder Singh in the village of Petwar in the early hours of the 


25th April, I" 
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morning of the shd June,- 1960. Tlie learned' Sessions Judge acquitted Ratti Ram, 
because he held that the case against him had not been proved beyond a rc?„sonable 
■doubt. -He, however, convicted : the 'three . appellants aiid -sentenced them to 
.'.imprisonment for life. This order.of conviction and.sentence' was challenged by the 
appellants, by preferring an appeal before the Punjab High .Court. The High 
Court agreed withthe conclusion of the learned trial Judge and dismissed the appeal. 

. The acquittal of Ratti Ram was challenged by the State but the State’s appeal, was 
dismissed and Ratti Ram’s acquittal was confirmed. The appellants have come to 
this Court by Special Leave and on their behalf, Mr. Bhasin has contended that the 
High Court was in error in confirming the order.of conviction and sentence passed 
against the three appellants by the trial Judge. - . 

The facts leading to the prosecution of the appellants lie within 'a veiy narrow- 
compass. It appears that on and June, 1960, before sun-rise the victim Inder 
Singh was returning towards his house after relieving himself of the^call of nature. 
When he came near the Baithak of Kishan'Lal Jat, he was suddenly attacked by the 
three appellants. Daiya Singh had a lathi and Rasala and Pehlada had a gandasa 
each. The prosecution had alleged that Ratti Ram had also joined in that act. 
All the assailants inflicted serious injuries on Inder Singh as a result of which he died. 
While he was being assaulted, Inder Singh raised an alarm in consequence of 
which his brother Dalip Singh, his wife Dharam Devi and his son Shamsher Singh 
rushed to the scene of the offence. They, however, had not the courage to go to 
the rescue of the victim, because they were afraid that they would themselves be 
assaulted. At the time of the assault, Darya Singh fired shots in the air to frighten 
people. After the assailants left the scene of the offence, Dalip Singh, Dharam 
Devi and Shamsher Singh went near the victim, but found tha.t he was dead; ' First 
Information Report about this occurrence was then sent and that set the investi- 
gation into motion, as a result of which the three appellants and their bi-other Ratti 
Ram were arrested and put up for tidal for offence under section 302/34 Indian 
Penal Code. 

The case of the prosecution rests on the evidence of three eye-witnesses, Dalip 
Singh (P. W. 2), Shamsher Singh (P. W. 3) who is a student' of the Engineering 
College, Ludhiana, and Dharain Devi (P.W. 4). These three ivifnesses gave a 
consistent account of the attack on Inder Singh which'.tliey witnessed in front of 
their house and stated how each one . of the three appellants took part in the assault. 
Hira Singh (P. W. 5) who is Lambardar of the village, reached the scene of the off- 
ence, after the victim had been murdered. When he reached the scene of the offence 
he was told by Shamsher Singh about the assault and was also given the names of 
the assailants. The learned trial Judge believed the three eye-witnesses, but was 
not inclined to act upon the evidence of Hira Singh. The High Court has believed, 
the three eye-witnesses as tvell as the evidence of Hira Singh. The High Court 
thought that the failure of Dalip Singh to refer to the arrival of Hira . Singh . in. the 
first information report did not introduce any infirmity in the evidence of Hira 
Singh himself, and it has observed that Hira Singh’s presence on the scene soon 
' after the occurrence is established by the fact tliat he has signed the inquest report 
which was prepared by the Assistant Sub-Inspector Gurbux Singh on reaching the 
scene of the offence at about 9 a.m. In considering the evidence of these witnesses, 
the High Court took into’ account the fact that some inconsistencies were brought 
to its notice, but it held that they did not constitute any serious infirmity in .the evi- 
dence at all. It is true that the prosecution, had also relied .upon the evidence of 
certain recoveries made by the' investigating officer, but neither the' Sessions Judge 
nor tire High Court has attached, any importance to the said recoveries or the 
disclosure statements preceding them. Since the High Court took the view that the 
^ oral , evidence adduced by the prosecution established the guilt of the appellants 
beyoiid a reasonable doubt, ithas confirmed their conviction under section 302/34 
and the sentence of life. imprisonment imposed on -them; by tire trial Court. 

If "appears that the murder of Inder Singh was air "act of reprisal on the pad; 
of the appellants, because it is not denied that Dewan Singh, ^another brother of 
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the appellants, had been killed in April, ,ig57>. and Dhup. Singh, -the step-brother 
.of Inder, Singh had been found guilty of the: said murder.- .The sentence of life 
imprisonment imposed on him by the Trial Gom't had .been confirmed by the 
High Court on, 14th January, 1959, but on the recommendation made by the High 
Court, the said sentence had been commuted to five years by the State Govern- 
ment. There is evidence to show that Inder Singh moved the State Government of 
Punjab for the release of Dhup Singh on two montlis’ .parole, and this he did by an 
application on 5th April, i960. It appears that this application had been subse- 
quently rejected by the State Government on 15th July, i960 ; but. on .2nd June, 
i960, when Inder Singh was assaulted, the said application was pending and the 
.appellants were indignant that Inder Singh should have moyed the State. Govern- 
:ment for the, release of his step-brother Dhup Singh. That, according to the prose- 
cution, is the motive for the commission of the offence. Both the Courts below have 
agi'eed that this motive must have led to the commission of the offence. 

Mr. Bhasin contends that the High Court was in error in accepting the evidence of 
the three eye-ivitnesses, because the said evidence has been given by ivitnesses who are 
near relatives' of Inder Singh and who shared Inder Singh’s enmity against the appel- 
lants. In such a case, the High Court could not have acted upon the said interested 
and hostile evidence without corroboration; Mr. Bhasin realised that if he were to 
contend that the High Court should not have accepted die said evidence on ■ the 
merits, that would be a matter of appreciation of oral evidence and the conclusion 
of the High Court based on the appreciation of oral evidence cannot ordinarily be 
challenged in an appeal .imder Article 136. He, therefore, put his case higher arid 
contended that in law the evidence of interested and hostile ufitnesses cannot- be 
accepted without -corroboration, and he suggests that some of the decisions of this 
. Court lend support to his argument. 

There can be no doubt that in a murder case when evidence is given by near rela- 
tives of the victim and the.murder is alleged to have been committed by tlie enemy 
of the family, criminal Courts must examine the evidence of the interested ivitnesses 
like the relatives, of the victim, very carefully. But a person may be interested in the 
victim, being his relation or othenvise, and may not necessarily be hostile to the 
accused. In that case, the fact that the witness was related to the victim or was his 
friend, may not necessarily introduce any infirmity in his evidence. But where the 
witness is a close relation of the victim and is shown to share . the victim’s hostility 
to his assailant, that naturally makes it necessary for the Criminal Courts to examine 
the evidence given by such ^vitness very carefully and scrutinise all the infirmities in 
that evidence before deciding to act upon it. . In dealing ivith such evidence. Courts 
naturally begin with - the enquiry as to whether the said ivitnesses were chance- 
witnesses or whetlier .they were really present on the scene of the offence. If the 
! offence has taken , place, as in the' present case, , in front of the house of the victim, 

• the fact that on hearing, his shouts, his relations, rushed out of the house cannot be 
ruled out as being improbable, iand so; the presence of the three eye-ufitnesses cannot 
be properly characterised as unlikely. If the Criminal Courtis satisfied that the 

• Aptness who is related to the victim was not a chance-witness, then his evidence has 
to, be examined from the point of view of probabilities and the account given by 
him as to the assault has to be carefully scrutinised. In doing so, it may be relevant 

; to remember that though the witness is hostile to the assailant, it is not likely that he 
.would deliberately omit to name the real assailant and substitute in his place tlie 
name of the enemy of the family out of malice. .The desire to punish the victim 
would be'so poiverful in his mind that he would imhesitatirigly name the real assail- 
ant and would not think of substituting m his place the enemy of the family tliough 
he was not concerned with the assault. It is not improbable r- that in giving evi- 
dence, such a witness may, name the real assailant and may add other persons out 
of malice arid enmity .and that i .5 a factor, which has to be borne in mind in apprecia- 
ting die e-yidence of interested witnesses. On principle, hoivever, it is difficult to 
accept the plea that if a witness is shown to ..be a relative of the deceased and it is 
also shown that he sharedthe hostility of the victim towards the assailant, his evidence 
can never be accepted unless it is corroborated on material particulars. :We 
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■do not tliink it' would be possible to hold that such witnesses are no. better . 
than accomplices and that their evidence, as a matter of law, must receive corrobo- 
ration before it is accepted. That is not to say that the evidence of such wtnesses 
-should be accepted light-heartedly without very close arid careful examination ; and - 
so, we cannot accept Mr. Bhasin’s argument tliat tlie High Court committed an error 
■of law in accepting the evidence of the three eye-witnesses without corroboration. 

It noav remains to consider Mr. Bhasin’s contention that some of the decisions 
of this Court support the proposition that as a matter of law," corroboration must 
be available before interested evidence of the relatives of the victim can be accepted. 
The first decision on which Mr. Bhasin has relied is the case of Rameshwar v. The 
State o/RajastkanK In that case, the accused was charged with having committed 
an ofience under section 376 Indian Penal Code, and the point which was raised 
for the decision of this Court was in regard to ,the appreciation of the evidence of a 
prosecutrix in a sex offence. In that connection, this Court held that though a 
woman who has been' raped is not an accomplice, her evidence has been treated by 
tlie Courts on somewhat similar lines, and the rule which requires corroboration of 
such evidence save in exceptional circumstances, has now hardened into law. It 
is obvious that this decision can have no application to the facts in the present case. 

It is well settled that in cases of rape, prudence requires that evidence given by the 
prosecutrix should be corroborated, though even in these cases, it would be open to 
a Court of law to act upon the evidence of the prosecutrix if her evidence appears to 
the Court to be completely satisfactory and there are attending circumstances which 
, make it safe for the Court to act upon that evidence without corroboration. - But 
cases of rape cannot, in the context, be compared to cases of murder, arid so, no 
.assistance can be legitimately drawn by Mr. Bhasin from this decision in contending 
that in a mmder case, if a relative of the victim gives evidence, his evidence cannot, 
in law, be acted upon unless it is corroborated. 

The next decision to which Mr. Bhasin has referred is the decision of this Court 
in Lachman Singh and others v. The State^. It appears that in that case, -the High 
■Court had taken the view that “ in all the circumstances it would be proper not to 
• rely upon the oral evidence implicating particular accused imless there is some cir- 
cumstantial evidence to support it ”, and the High Court proceeded to exainine the 
evidence from this point of view, and upheld, the conviction of three persons^vho had 
-come to this Court in appeal under Article 136. The contention of tire appellants 
that their conviction was not justified, however, failed and their appeal was 
•dismissed. Mr. Bhasin suggests that in dealing with the evidence,- ' this Court had 
impliedly approved of the approach adopted by the High Court in appreciating the 
evidence of interested testimony in a murder trial. It cannot be disputed that if 
the evidence given by interested rvitnesses in a murder trial seems to suffer from 
some infirmities, the Court would be justified in ' looking for some corroboration 
before accepting the said evidence. Cases may arise where such interested evidence 
may be shoivn to have implicated some persons without any justification, or cases 
may arise where the evidence given by eye-witnesses, who are interested, conflicts 
in material particulars, or may. appear to be improbable ; in all these cases, the 
■Court would naturally be justified in refusing to act upon such evidence without 
. corroboration. That is a precaution which is invariably adopted by Criminal Courts 
in dealing with all direct evidence, and so, the fact drat in the circumstances of any 
particulaf case, the ’High Court required some corroboration before acting upon 
, -direct.evidence and this Court approved of the said approach, does not lend support 

- to the, general proposition of law for which Mr. Bhasin contends that in all cases 
.^vhere interested witnesses give evidence in a murder trial, tlieir evidence cannot 

- Be accepted as a matter of law witliout corroboration. ■ 

In KamaiLSirigh and another ' v. The ^ State of Punjab tlie High Court from ivhose 
••decision an appeal ivas brought to this Court, had adopted a similar approach. 
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Having regard to the circumstances of the case, "the High'Gourt had taken the view: 
that the evidence given by the sole witness Karnail Singh could not be safely acted- 
upon unless there was some corroboration, and in dealing . with this approach, this 
Court took the precaution of repeating what it had already stated in the case of 
Lachman Singh and others''-, that the corroboration that is required in such cases is not 
what would be necessary to, support the evidence of an approver, but what would 
be sufficient to lend assurance to the evidence before them, and satisfy them that the 
particular persons were really concerned in the murder of the deceased. 

The same, view has been expressed by this Court in the case of Vaikuntam Chan- 
drappa and others v. The State of Andhra Pradesh'^. Therefore, the broad and unqualified 
proposition for which Mr. Bhasin contends is not supported by any of the decisions 
on which he relied; We have no doubt that the rule of eaution which requires corro- 
boration to evidence of interested witnesses cannot be treated as an indexible prin- 
ciple which can be mechanically applied to all cases, because in that event if a- 
murder is committed in the house of the victim, it would be difficult to convict the 
assailant, for in such a case all the witnesses would be relatives of the victim. That is 
why in appreciating evidence of this kind. Courts have, no doubt, to be careful, but 
they cannot be bound by any inflexible rule like the one suggested by ^r. Bhasin. 

Mr. Bhasin firrther argued that the murder having taken place in a locality , 
tvhere- a large number of citizens resided, it was the duty of the prosecution to have 
examined independent persons staying in the locality to support its case against the 
appellants and he suggested that ifthe prosecution failed to examine such witnesses, 
it was the duty of the Court to have exercised its powers under section 540 of the 
Criminal Procediue Code and to call such witnesses to give evidence. Mr. Bhasin 
argues that xmder section 172 of the Code, it is competent to a Criminal Comt to 
send for the police diaries of a case imder trial in such Court, and if the Court had 
seen the police diaries, it would have easily found whether the statements of any 
Independent eye-witnesses had been recorded or not. If it found that some state- 
ments of independent eye-witnesses had been recorded, it should have called them- 
in exercise of its powers under section 540 of the Code 4 since this has not been done, 
it has introduced , an infirmity in the trial, and this Court should set aside the con- 
viction of the appellants and send the case back with a direction that the Magistrate, 
diould exercise his powers imder section 540 as suggested by Mr. Bh^in. . In- our' 
opinion, this argument is entirely misconceived. It is well settled tlrat in a murder 
case, it is primarily for the prosecutor to decide which witnesses he should examine 
in order to imfold his story.. , It is obvious that a prosecutor must act failrly and hon- 
estly and must never adopt the device bf keeping back froiri the Court eye-witnesses 
only because their evidence-is likely' to go against the prosecution case. The duty 
of the prosecutor is to assist the Court in reaching a proper conclusion in regard to the 
case which is brought before it for trial. It is no doubt open to the prosecutor not to 
examine witnesses who, in his opinion, have not witnessed tire incident, but normally 
he ought to examine all the eye-witnesses in support of his case. It may be tllat if a 
large number of persons have witnessed the incident, it would be open to the pro- 
secutor to make a selection of those witnesses, but the selection must be made fairly 
and honestly and hot with a view to suppress inconvenient witnesses from the wit- 
ness-box. If at the trial it is shown that presons who. had witnessed the incident 
have been deliberately kept back, .the Court may draw an inference against the pro- 
secution and may, in a proper case, regard the failure of the prosecutor to examine 
the said witnesses as constituting a serious infirmity in the proof of the prosecution 
case. In such a case, if the ends of justice require, the Court may even examine 
such witnesses by exercising its powers under section 540 ; but to say that in every 
murder case, the Court must scrutinise the police diary and make a list of witnesses 
u’hom tire prosecutor. must examine is virtually to suggest that the Court should itself 
take the role of a prosecutor. The powers of the Court under section 540 can and 
ought to be exercised in the interests of justice whenever the Court feels that the 


1. (1952)2M.L.J. 100;(1952) S.G.J. 230 : 2. A.I.R. 1960 S.C. 1340. 

(1952) S.e.R. 838 at 844. 
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inter^ts of justice require, but that does not justify Mr. Bhasin’s cohtention that t^. 
failure of the Court to have. exercised its powers under section 540 has introduced . 
a serious infirmity in the ' triah itself. - ^ 

In this connection, it is necessary to bear, in mind that there is nothing omdie , 
record to show that any person in the locality who . actually, witaessed the incident, 
llad beeii kept back. ;No 'such suggestion has been made jto the investigating officer; 
and no other evidence has been brought by the defence in support of such a plea. 

It is well kn’orvn that ini villages where murders are committed as a result of factions . 
existing in the village or in ' consequence ‘ of family feuds, independent villagei's are 
generally reluctant to give evidence because.tliey are afraid Uiat giving evidence might 
invite the wratll of the assailants . and might expose them to very serious ^ risks. ^ It is 
quite true that it is the duty of a-citizen to assist tlie prosecution by giving evidence 
and helping the administi'atlon of criminal law to bring the offender to book, blit it 
would be wholly unrealistic to 'suggest that if the prosecution, is not able to bring 
independent witnesses to the Court because tliey are afraid to give evidence, that 
itself should be treated as an infirmity in the prosecution , case' so as ^to justify the 
defence contention that ' the evidence actually adduced should be , disbelieved on 
that ground alone without examining its merits. In the present case, we see no 
justification for the assumption that* any eye-witness has . been kept back from the 
Court .and so, we, feel no hesitation in rejecting the argument that the case should 
be sent back on the hypothetical ground that the scrutiny of the police diary may, 
disclose the presence of an independent eye-witness ; such an argument is wholly 
misconceived and can be characterised as fantastic. 

As we have already indicated, both the Courts belo'w ■ha've examined the evi- 
dence given by the eye-witnesses and have believed the said evidence. The High 
Court has also believed the evidence' of Hira Singh, the Lambarar. The story . 
deposed to by these witnesses appears to .be very probable and has been treated by, 
the Courts below as consistent and cogent. In such circumstances, it is not open 
to the appellants to contend that this Court should re-appreciate the said evidence 
and decide' whether the view taken by the High Court is right or not; . In our opi- 
nion, the'con'viction of the appellants rests' on the appreciation oforal 'eyidence and 
no case has been made out forour interference ■under Articlei 136. of the Constitution. 

The result is, the appeal fails and ‘is dismissed; 

K.L.B. Appeal dismissed, 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ‘K. Subba Rao, Raghubar Dayal and J. R. Mudholkar, JJ; 
Union of India .. Appellant* 

a. 

Ram Charan (deceased) through his Legal Representatives .. Respondent:. 

. Civil Procedure Code (V of 1908), Order 22, rules and 9 and sectidn'151 — Scope of. 

The Court is not to invoke its inlierent powers under section 151 of the Civil Procedure Code 
{V of 1908) for the purposes of impleading the legal representatives of a deceased respondent, if the 
suit had abated on accoimt of the appellant not taking appropriate steps within time to bring the' 
legal representatives of the deceased part-y on the record and when its application for setting aside 
the abatement is not allowed on account of his failure to satisfy the Court that there was sufficient 
cause for not impleading the legal representatives of the deceased in time and for not applying for the., 
setting aside of the abatement tvithin time. 

It is true that it is no duty of the appellant to make regular enquiries from time to time about 
the health or existence of the opposite party, but it does not mean that the mere fact of the appellant’s 
coming to know of the respondent’s death belatedly vnU, by itself justify Iris application for setting 
aside the abatement. The applicant had to allege and establish facts, which will in the view of the 
Court, be a sufficient reason for his not making the application for bringing on. record the legal re- 
presentatives of the deceased within time. If no such facts are alleged, none can be Ktablished and 
in that case the Court cannot set aside the abatement of the suit unless the very circumstances of the 

SOth-Aprili 1963. . 
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■case make it so obvious :that the Court \villbe in a position to hold that there ts-as sufficient cause for 
the applicant’s not continuing the suit by taking necessary steps svithin the pOTod of limitation. " If 
the mere fact that the applicant had .knotm of the death Ijelatedly ss'as sufficient for the Court to set 
.aside the abatement, the Legislature would have expressed itself differently and would not have required 
the applicant to prove that he was prevent^ by any sufficient cause from continuing the suit. It- 
■would be futile to lay down precisely as to ^vhat considerations would constitute “ sufficient cause 
But it can be said that the delay should not be for reasons which indicate the plaintiff’s negligence in 
not .taking certain steps which he could have and should have taken. Courts have to use their dis- 
■cretion in the matter soundly in the interests of justice. 

Appeal by Special Leave from tlie Judgments and Orders dated 1 6th and 26tH 
Pebruaiy, i960 of the Punjab High Court in Civil Misc. No. 1212-C of 1959 
and Regular First Appeal No. 44 of ,1955. , 

D. R. Brem, Senior Advocate. (Pi D. .Afcnon, Advocate, with.him)^ for- Appel" 

lant. 

Veda Vyasay Senior Advocate (iT. iT. jfain. Advocate for P. C. Khama, Advocate,- 
t\ith him), for Respondent. 

The Judgment of the Court- tvas delivered by 

Raghubar Dayal, J . — -The facts leading to this appeal, by Special Leave, .against 
tlie orders of the High Court of Punjab are these. JRam Chai'an obtained a decree 
for money against the Union of India on 6th January, 1955. The Union of India 
presented an appeal on 6th April 1955, in the High Court. Ram Charan, the sole 
respondent, filed a cross-objection on 31st July, 1955, On 6th February, 1956 
the High Curt passed an order in connection noth the surety bond. Ram Charan 
tvas represented at the proceedings. Ram Charan died on 21st July, 1957. 

On-i8th March, 1958, anapplicationwas presented to the High Court on behalf 
of the appellant under Order 22, rule . 4, read noth section 151 Code of Civil 
Procedmre, stating that Ram Charan died on 21st Jtily, 1957, that the Divisional 
Engineer, Telegraphs, Ambala Cantonment, learnt of his death .on 3rd February, 
1958, and that the deceased had left as his legal representatives, an adopted.son and 
a .wdow. It was prayed that these legal representatives be brought- on record in 
the place of the deceased respondent. The affidavit filed in . support of this appli- 
cation did not convey any furtlier information and it was solemnly, afiirmed by 
the deponent that the avertments in the affidavit were true to his belief. The 
deponent was no other than the Divisional Engineer, Telegraphs, Ambala Canton- 
ment. 

On 13th May, 1958, the uddow of Ram Cliaran applied that she alone was 
tlie legal representative of Ram Charan under a null and that the alleged adopted 
son was not the legal representative. The appellant’s application for bringing on 
record the legal representatives of the deceased Ram Charan came up for hearing 
on 14th May, 1958. The Court ordered the application to be heard at the time of 
the hearing- of the appeal as it "was pointed out that there was a difference of opinion 
in the Court as to whether limitation imder Order 22 of the Code started firom 
the date- of death or from the date of knowledge of death. Subsequently, on an 
application on behalf of the legal representatives, it ivas ordered that the question 
of abatement be decided first and -thereafter the printing of the record be taken on 
hand.^ The application for substitution came up for decision on i6tli Februaiy'-, 
i960. It %vas dismissed, the Court holding that the Union of India had failed- to 
show that it- was prevented firom .any sufficient cause firom continuing the appeal. 
On Q6th February, i960, the appeal itself ivas dismissed as having abated. 

On- 14th May, i960, an application for leave to appeal to the Supreme Court 
was -presented to, the High . Court. The heading of the- application was described 
to be one for leave to appeal to the Supreme Court from the judgment dated 16th 
February, .1966, in C.M. No. 1212/C of 1959 in R.F.A. No. 44 of 1955. This applica- 
tion ivas rejected on 17th Alay, 1960. Thereafter, an application for Special Leave 
■^vas filed in this Court. Special Leave was prayed for appealing from the judgment 
of the High Court of Punjab in R'.F.A'.'No. 44 of 1955 and C;M. No. 1212/G of 1959 
dated i6th and 26th February^ 1960. The order granting Special Leave said : 



3^” / . ; TIffiSOTREME COtmT '.JOURNAL. - ^ [1964; 

■ . “Thfit' Special Leave'bc and is'liercby granted totlic pcUtioner to appeal to thfe Court fromtte 
iudeirient and order dated 16th day of February, 1960 arid 26th day ofFebruary, 1960 of the Punjab, 

HighGourtinChdlMiscellaneousNo. 1212-Gofl959andRegularFiretAppealNo.44of 1955 . > ,■ 

A preliminary objection was taken , to the effect that the appellant having not 
applied to the High Court for leave to appeal against die order. dated sBthFebniary,- 
ig6o, in Regular First Appeal, that order had become final and Special Leave could 
not be asked for from this’ Court in view , of ! Order 13, rule 2 of the Supreme 
Court Rules, 1950, the rule being : . , , , 

“ 'Where rin appeal lies to the Suprerne Court on a certificate issued by the High Court or btliCT 
tribunal, no application to the Supreme Court for Special Leavp to appeal shall be entertained unl^ 
the High Court or tribunal concerned has first been moved and it has refused to grant the certificate. 

We do not see any force in this objection and reject it. The application for. leave 
to appeal, though described as one against the judgment in the miscellaneous case 
and not against the order in the regular appeal, stated in paragraph i that the 
regular First Appeal had been ordered to have abated and in paragraph 3 that it was. 
a fit case in which necessary certificate for filing an appeal against the judgment passed 
by the Court in Regular First Appeal No. 44 of 1955.be granted. Both these state- 
ments refer to the proceedings in connection with the regular first appeal and not of 
the order on the miscellaneous application for substitution. Ground No.^ 2 
referred to those proceedings. The application, therefore, was really an application 
for leave to appeal against both the' orders. 

The High Court does appear to have construed that application in this manner. • 
Its order dated 17th May, i960, stated : ' ' 

“ The appeal was decided as having abated beeause the appellant failed to show sufficient cause 
for not bringing the legal representatives of the deceased respondent within time. ” 

To appreciate the real contention between the parties before us, .we may no’yv give 
in brief, the reasons for the order of the High Court dated 1 6th February,'^ 1960. 
It may be pointed out that in the narration.of facts the High Court stated, that the 
application dated 17th March, 1958, was filed under Order 22, rules 4 and g 
read with section 151 of the Code. The application, as printed on the record, did 
not :purport to be under imle g of Order 22, Civil Procedure Code.,. There 
is not a word in die application that the appeal had 'abated and that tlie abatement 
be set aside. The error in this respect seemed, to have further led to the error in 
stating drat the reason for the delay given in die application was that the Divisional 
Engineer, Telegraphs, came to know about Ram Charan’s death on 3rd February, 
1958, there being no reason mentioned in the application. Itwas just stated as a 
matter of fact that die Engineer had come to know of the death on 3rd February, 
1958. The order states that some application was presented by the Union of India 
on 14th May, and that it was stated therein that the interval between 3rd 
February, and 17th March, 1958, was spent in collecting information about the 
legal representatives of the deceased. This application, however, is not printed in 
the paper book. • , - 

The High Court relied on the Full Bench case of its Court reported in Firm 
Ditlti Ram Eyedan v. Om Press Co., which held that ignorance of the death of 
the defendant was not a sufficient cause for setting aside the abatement when aii 
application to bring the legal representatives of the deceased on the record was 
made after the' expiry of the period of limitation, as die law imposed an obligation 
6n the person applying for bringing the legal represetatives of the deceased oii 
the record and he had, therefore, to show absence of want of care. The High Court 
held that the Union of India did not state either in its application dated 1 7th March, 
1958 or in the other application dated i4di May, 1958, that die Gpverhment .had not 
been careless in the matter and had been vigilant in keeping itself infdimed regarding 
the whereabouts of Ram Charan and that it would not have been difficult for the 
Government to have come, to know of Ram Gha.ran’s death, who lived -in Ambala 
Cantonment, to, which place the appeal related. 


. , 1. . I.L.R. (1960) 1 Pun. 935 (F.B.) 


mr UNION OF iNDiA V. RAMCHARAN {Raghubar Dayal, J.). 327: 

The contentions raised for the appellant ih this Court are ; 

(1) That ihere ignorance of deathi of-the respondent was sufficient' cause fer- 
tile appellant’s inability to apply for the impleading of the legal representatives'- 
witbin time, -unless it be that the appellant was guilty of some negligence or some- 
act, or omission which led to the delay in his making the application. 

(2) Once the respondent is served in the. first appeal,- no duty is cast .on. 
the appellant to make regular enquiries about the state of health of the respondent.-. 

(3) The expression ‘ sufficient cause ’ should be liberally construed in order 

to advance the cause of justice. ■ 

(4) The Court itself has inherent power to add legal representatives to dp^ 

full justice to the partyi ’ ^ . 

(5) The High Court misapplied the decision of the Full Bench of its Court .to ■ 
the facts of the present case. 

We may say at once that there is no force in the fourth point. The Court is not to- 
invoke its inherent powers under section 15 1, Civil Procedure Code, for the purposes- 
of impleading the legal representatives of a deceased respondent ; if the Suit had 
abated on account of the appellant not taking appropriate steps within time to bring" 
the legal representatives of the deceased party on the record and when its appli-;- 
cation for setting aside the abatement is not allowed on account of its failure to satisfy 
the Court that there was sufficient cause for not implading the legal representatives 
of the deceased in time and for not applying for the setting aside of the abatement 
\vithin time. 

There is no question of construing the expression “ sufficient cause ” liberally 
either because the party in default is the Government or because the question arises 
in connection with the impleading of the legal representatives of the deceased res-- 
pondent. The provisions of the Code are with a view to advance the cause of justice. 
Of course, the Court, in considering whether the appellant has established 
sufficient cause for his not continuing the suit in time or for not applying for the 
setting aside of the abatement within time, need not ,be ovei'-strict in expecting such 
proof of the suggested cause as it would accept for holding certain fact establishedy 
both because the question does not relate to the merits of the dispute between the 
parties and because’ if the abatement is set aside, the merits of the dispute can be 
determined while, if the abatement is not set aside, the appellant is deprived of his 
right of proving,his claim on account of his culpable negligence or lack of vigilance. - 
This, however, does not mean that the Court should readily accept whatever the 
appellant alleges to explain away his default. It has to scrutinize it and would be 
fully justified in considering the merits of the evidence led to establish the cause 
for the appellant’s default in applying within time for the impleading of the legal ', 
representatives of the' deceased or for setting aside the abatement. 

It is true, as contended, that it is no duty of the appellant to make regular en-- 
quiries from time to time about the health or existence of the apposite party, but 
it does not mean that the mere fact of the appellant’s coming, to know of the res- 
pondent’s death belatedly will, by itself, justify his application for setting aside the 
abatement. . That is .not the law. Rule 9 of Order 22 of the Code requires the 
plaintiff to prove that he was prevented by .any sufficient cause from continuing the 
suit. The mere allegation about his not coming to know of the death of the opposite 
party is not sufficient. He had to state reasons which, according to him led to his- 
not knowing of the death of the defendaiit within reasonable time and to establish . 
those reasons to the satisfaction of the Court, specially when the correctness of those 
reasons is challenged by the legal representatives of the deceased who have secured’ 
a valuable right on the abatement of the suit. - - 

It is not necessary to consider whether the High Court applied its earlier Full” 
Bench decision correctly or not when we are tO' decide the main question urged in. 
this appeal and that being- the first contention. ' Rules 3 ' and 4 of Order 22 ,.. 
Civil Procedure Code, lay down respectively the procedure to be followed in case. 

s c J — 42 
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of death of one ofseveralplaintiffs whentlic'right to sue does not survive to the survi- 
ving plaintiffs alone or that-of the sole plaintiff when the right to sue survives or ot; 
the death of one of several defendants or- of sole defendant in similar circumstances. 
The procedure requires an application for the making of dhe- legal representatives 
of the deceased plaintiff or defendant a .party to the suit. It docs not who is 
to present the application. Ordinarily it would be the plaihtiff as by the abatement 
of the suit the defendant stands to gain. However, an application is necessary to 
be made for the purpose. If no such application is made within the time allowed 
by law, the suit abates so far as the deceased, plaintiff is concerned or as against the 
deceased defendant. The effect of such an abatcnicnt on. the suit of the surviving 
plaintiffs or the suit against the surviving defendants depends on other considerations 
as held by this Court in State of Punjab v. Nathu Ram^ and Jkanda Singh v. Gumukk 
Singh”. Any way, that question does not arise in this case as the sole respondent 
had died. 

It may be mentioned that in view of rule 1 1 of Order 22, the words ‘ plaintiff ’ 
‘defendant’ and ‘suit’ in that Order include ‘ appellant ’, ‘ respondent ’ and 
‘‘ appeal ’ respectively. , 

The consequence of the abatement of the suit against the defendant is that .no 
fresh suit can be brought on the same cause of action. Sub-rule (i) of rule 9 bars a 
fresh suit. The only remedy open to the plaintiff.or the person claiming to be the 
legal representative of the deceased plaintiff is to get the abatement of the suit set 
aside and this he can do by making an application for that purpose within time. 
The Court will set aside the abatement if it if proved that the applicant was prevented 
by any sufficient cause from continuing the suit. This means that the applicant had to 
allege and establish facts which would, intlxe view of the Court, be a sufficient reason 
for his not making the application for bringing on record the legal representatives 
■of the deceased within time. If no such facts are alleged, none can be established 
and, in that case the Court cannot set aside the abatenaent of the suit tmless the Very, 
circumstances of the case make it so obvious that the Court would be in a position to 
hold that there was sufficient cause fog the applicant’s not continuing the suit by tak- . 
ing necessary steps within the period of limitation. Such would be a ■very rare case. 
This means that the bare statement of the applicant that he came to know of the 
death of the other party more than three months after the deatli will not ordinal ily 
Tie sufficient for the Court’s holding that the applicant' had sufficient cause for not 
impleading the legal representatives within time. If the mere fact that the appli- 
cant had knotvn of the death belatedly was sufficient for the Courr to set aside the 
abatement, the Legislature would have expressed itself differently and 'would not 
have required the applicant to prove that he was prevented by any sufficient cause 
from continuing the suit. The period of limitation prescribed for making such an 
application is three months, under Article I'yi of the. First Schedule to the Limita- 
tion Act. This is a sufficiently long period and appears to have been fixed by the 
legislature on the expectancy that ordinarily the plaintiff would be able to learn pf 
the death of the defendant and of the persons who are his legal representatives within 
that period. The Legislature might have expected that ordinarily the interval b'et-: 
-ween two successive hearings of a suit will be much within three months and the 
absence of any defendant within that period at a certain hearing may be accounted 
by his counsel or some relation to be due to his death or may make the plaintiff 
inquisitive about the reasons for the other party’s absence. The Legislature further, 
seems to have taken into account that there may be cases where the plaintiff may not . 
know of the death of the defendant as ordinarily expected and, therefore, not" only 
provided a further period of two months under Article 176 for an application to set 
aside the abatement of die suit, but also made the provisions of Action 5 of theLimh 
tation Act applicable to such applications. Thus the plaintiff is allowed sufficient 
time to make an application to set aside the abatement which, if exceeding 

2. G.A. No.'. 344 of 1956 decided, on. 10® 
April, 1962. ;■ . 


.1. (1961) 2 S.GJ. 637 : (1961) 2 M.L.J. 
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months, '.be considered justified by the Court in the proved circumstances of the case.- 
It would-be futile to lay do-wn precisely: as to -what considerations would constitute 
‘ sufficient cause ’ for setting aside the abatement or. for the plaintiffs not applying 
■to bring the. legal representatives of the deceased defendant on the record or would 
Tdc held to be sufficient .cause for not making an application to set aside the abate- 
ment within the time prescribed! But it can- be said that the delay in the making 
•of such applications should not be for reasons which indicate the plaintiff’s negligence 
in not t^ing. certain steps which he could have and should have taken. What 
would be siich necessary steps wbuld agaih depend on the circumstances of a parti- 
cular case and each case will have to be decided by the Court - on the facts and 
•circumstances of the case. Any statement of illustrative circumstances or facts 
■can tend to be a curb on the free exercise of its mind by the Court in determining 
whether the facts and circumstances of a particular case amount to ‘ sufficient 
-cause ’ or not. Courts have to use their discretion in the matter soundly in the 
•interests of justice.,. 

It will'serve no useful purpose to refer- to the cases relied on for the appellant 
in support of its contention .that- the appellant’s ignorance of the death of the res- 
jiondent is sufficient cause for allowing its applicationfoi the setting aside of the abate 
ment and that in any case it would be sufficient cause if its ignorance had not been 
•due to its culpable negligence or mala Jides. We have shown above that the mere 
'■statement that’ the appellant was ignorant of the death of the respondent, cannot 
he sufficient and' that it is for the appellant, in the first instance, to allege why he 
did not know of the death of the respondent earlier or why he could not knoiv about 
it despite his efforts, if he had made any efforts on having some cause to apprehend 
that the -respondent might have'died. The correctness of his reasons can be challen- 
.-ged by the other party. The Court will then decide how far thosereasons have been 
■established and suffice to hold that the appellant had sufficient- cause for not making 
an application to bring the legal representatives of the deceased respondent earlier 
•on -the record.. 

In the present case the, appellant had- adopted a very wrong attitude from the 
■very beginning. In its application dated i yth March, it merely said that Ram Charan 
•died on 2 1st July, 1957, and that Shri Bhatia, the Divisional Engineer, Telegraphs, 
.'Ambala Cantoiunent, learnt about it on 3rd February, 1958. Shri Bhatia did not 
say anything more in this affidavit and did not verify it on the basis of his personal 
knowledge. Why he did'not do so is difficult to imagine if he came to knotv of the 
•death on 3rd February,- 1958. He was the best person to say that this statement 
was true to his knowledge, rather than true to his belief. Further, it appears from 
the jud^ent of the High, Court that no further information was conveyed in the 
applica.tion dated 13th May, 1958 which is not on the record. The most damaging 
thing for the' appellant is that the application came up for hearing before the learned 
Single Judge and at that time the stand taken by it was that limitation for such an 
application starts not from the date of death of the respondent but from the date 
of the appellant’s knowledge, of the death of the respondent. The appellant’s case 
seems to have been that no abatement had actually taken place as the limitation 
:Started from 3rd February, 1958, when the appellant’s officer knew of the death of the 
respondent and the application ryas made within 3 months of that date. It appears 
to be due to such an attitude of the appellant that the application dated 17th 
March, 1958, purported • to be simply under rule 4 of Order 22 and did not pui'- 
port to be under rule 9 of the said Order as well and that no specific prayer was made 
for setting aside the abatement. The limitation for. an application to set aside abate- 
ment of a suit does start on the death of the deceased respondent. Article 171, 
First Schedule to the Limitation Act provides that. It does not provide the limita- 
tion to start from the date of the appellant’s knowledge thereof. The stand taken 
"by the appellant was absolutely unjustified and betrayed complete lack of knowledge 
of the simple provision of the Limitation Act. In these circumstances, the High 
<3ourt cannot be said to have' taken an erroneous vie-^v about the appellant’s not esta- 
hlishing sufficient ground for not making an application to bring oh record' the 
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representatives of the deceased respondent within time or for hot making an appli- 
cation to set aside the abatement within 'toe. We, therefore, see mo force in tWs 
appeal .and dismiss it with costs. ‘ - ' - ... ; 

■ 'K.L.B. ■ ■ • ■ 'Appeal dismissed, , 

THE SUPREME COURT OF-INUIA. . : : v : 

(Civil Appellate Jurisdiction.) . . 

Present :—K. Subba Rao, Raghubar Dayal and J. R. MudholkAr, , JJ. 

Shri Jagannatham and brothers , ’ , Appellant*- ■ 

' . ' ' j 

V. 

M/s. Sowda.mbigai Motors Service Dharmapuram and others . . Respondents. 

Motor Vehicles Act (/Ro/1939 ) — Regional Transport Authority granting pemits to ply buses on routeAne 
town to existing operator in preference to item entrant— State Transport Appellee Tribunal allowing appeal by new 
entrant without considering why that applicant should be preferred to the existing operator to whom permit had been 
granted — Sustainability of order. 

The Regional Transport Authority after considering applications for petmits to ply buses on routes 
in a town granted a permit to X, an existing operator. _ On appeal by 2" a new, entrant, for a new , 
route in the town, the State Transport Appellate Authority held that T should be preferred to X. On 
a writ petition by A' a Single Judge of the High Court set aside the order on the ground that the 
Tribinial did not state why T should be preferred to X. A Letters Patent Appeal against the decision • 
was dismissed in limine. On appeal by Special Leave to the Supreme Court, , . . ) 

Held : Tliough the Tribunal has set out the qualifications of T it has not considered whether A' doe® 
or does not possess similar qualifications. In the circumstances there has been no, proper deterrhina* 1 
tion of the only question whicli requires to be determined and that is, why one ' operator should be 
preferred to the other and the order was rightly set aside. • ' 

Appeal by Special Leave from the Judgment and Order dated 23d October, 
1962 of die Madras High Court in Writ Appeal No. Q07 of 1962. , 

B. Sen, Senior Advocate, {J. B. Dadachanji, 0 . C. Mathur and Ravinder Jfamn, - 
Advocates of Mjs. J. B. Dadachanji <2? Co., with liim), for Appellant. . . . 

A. V. Viswanatha Saslri, Senior Advocate {R. Ganapathy Iyer, Advocate, with ■ 
him), for Respondent No. 1. . 

A. V. V, JVdir and P. Ram Reddy, Advocates, for Respondent No. 2. - , 

The judgment of the Court was delivered by ' 

Aludholkar, J . — Single Judge of the Madras High Court set aside the order of ! 
the State Transport Appellate' Tribunal, ' Madras, allowing the . appellant com- 
pany’s appeal granting them a permit to ply a bus on route 'No. 5 in Erode Town. 
An appeal preferred against his decision by the appellant-company under cla-use 15 ' 

of the Letters Patent was dismissed in limine. Against that decision the appellant 
has come up before this Court by Special Leave. The Regional Transport Authority, 
Coimbatore, invited applications for the grant of six permits for stage carriage buses 
for running Erode Toivn service. On route No. 5 two stage carriage buses were 
sought to be inti'oduced. The appellant, as well as respondents 1 and a and some 
others, had applied for the grant of all the six permits, including two oh route 
No. 5. The Regional Transport Authority at its meeting held on i6th March, 
1961 considered the applications, granted four permits out of six to four existing ope- 
rators and bn route No. 5, which was a new route, it granted a permit to each of - the; 
t\vo respondents. Aggrieved by this order the appellant preferred an appeal 
before the State Transport Appellate Tribunal which held that the appellant should 
be preferred to.tlie respondent No. i . The Tribunal thus did not interfere witli the - 
order of the Regional Transport Autliority in so far as tire permit granted to the 
respondent No. 2 was . concerned but set aside its order granting a permit to the; 
respondent No. i.'. Against this order the respondent No. i preferred a \vrit peti- 
tion before the High Court, That petition was heard by a single Judge of the High 
Court and, as already stated, the learned Judge set aside the order, of the Tribunal 
■ in so far as the appellant was concerned. The ground on rvhich' the learned Judge- 
set aside the order of the Tribunal was that the Tribunal did not state why the appel- 

: *G.A. No. 179 of 1963. - ; . . • 8th May, .1963., ^ 
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lant should be preferred to^the'.' respondent No. .i in the. matter of being given a 
permit. The learned Judges who heard the Letters Patent Appeal preferred by the 
.appellant observed, while' dismissing the appeal : " 

“ The first respondent had this advantage, viz., that he was .given the permit by the Regional 
Transport Authority. Before that permit could be set aside it tvas the duty of the Appellate Tribunal to 
have considered the superior merit of the appellant. In considering such superior merit, it bound 
■to consider the pros and cons of the experiencealleged to be possessed by the first respondent as. against 
the claim of the appellant who puts his case only as a new entrant. The Tribunal appears to have 
■taken as a rule of law that new entrants should invariably be preferred as that would give them an en- 
thusiasm and also surcharge the atmosphere with a healthy competition. But it forgot that in all 
■these matters, the paramount question, to be considered was the interest of the public, and, in consider- 
ing the question, it had a duty to evaluate the rival claims of the two operators. ” 

Thus both the learned Single Judge and the Appeal Court interfered rvitli the order 
-of the Tribunal on the ground that it had failed to determine a material issue and 
had thus not performed its duty.' 

It is an admitted fact that though the appellant has experience of running buses 
■on certain routes in the State it has no recent experience of running, buses in a town. 
The appellant could, therefore, be properly regarded as a new entrant in so far as 
town service is concerned. This fact has never been in dispute. The Regional 
'Transport Authority considered this circumstance against the appellant while 
granting permits to the respondents i and 2. The Tribunal, however, adverting 
To Go'vernment Order No. 2265 dated gth August, 1958 and certain observations 
•of this Court in Raman and Raman Ltd. v. The State of Madras'^ came to the conclusion 
that new entrants ought to be preferred in the matter of granting permits even oh 
town routes. The Regional Transport Authority on the other hand felt tliat bear- 
ing in mind the fact that thei'e is considerable traffic in towns and the roads are nar- 
row, it is desirable to prefer existing operators to a new one. The Regional Trans- 
p)ort Authority also appears to have had in mind a circular dated 14th October, 
1960 issued by the Transport Commissioner in coming to this conclusion. In that 
circular the Transport Commissioner appears to have placed his interpretation on 
the Government Order already referred to in which routes have been placed in three 
•categories : “ short routes ”, “ medium routes ” and *' long routes ”. In that 
circular the Transport Commissioner has observed : 

“ the Government are of opinion that the town service routes should be excluded from 

the scope of short routes and they should be treated as a separate category”. 

•.Apparently, this is nothing more than the opinion of the Transport Commissioner 

• :and not a Government Order which requires to be. given effect to tvherever possible 
by the Regional Transport Authority; Thus one of' the reasons given by the 
.Regional Transport Authority may not be correct. However, we wish to make no 
■pronouncement one way of the other on this question because in our view the 

• Tribunal has not addressed itself specifically to the question as to why the appellant 
.should be preferred to respondent No. i. No doubt, the Tribunal has set out the 
qualifications possessed by the appellant. But it has not considered whether the 
respondent No. i does or does not possess similar qualifications. In the circum- 

■ •stances we agree High Court that there ..h^ been no poper determination of the 
only question which requires to be determined and that is why one operator should 
.be preferred to another. . , ' ... 

Mr. B. Sen who appears for the appellant contended that the learned Single 
Judge ought to have remanded the matter to the Tribimal after setting aside its 
order and that it could not confirm the order of the Regional Transport Authority 
at any rate without going into the merits of the rival claims. It is true that the order 
of the learned Judge is not very clearly worded. But it seems to us that what he 
vea.lly meant was that the appeal should -be re-heard by the Tribunal and decided 
in tlie light of his observations; This rvc think should be sufficient to-remove such 
grievance as the appellants may have. The appeal is. dismissed but them will be 
no order as to costs in this. Court. . _ : . 

' K.S. . ^ ^ — Appeal dismissed. 


1. (1959) S.G.J. 1156 : (1959) 2 M.L.J. (S.CO L.J." (Crl)'844 : A.I.R. 1959 S.C. 694 at 702. 
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■ . THE SUPREME COURT OF INDIA. ■ ; ■ 

Present K. Subba Rao, J.C. Shah and S. M/Sikri, JJ. 

The Commissioner of Income-tax, Kerala and Coimbatore . . -Appellant * , 

V. 

L. W. Russel .. Respondent. 

Income-tax Act, {XI of 1922), section 7 (1) Explanation I, Clause {v) — Perquisite — Assesses, an employte 
— Superannuation scheme by employer — Insurance- for an annuity — Contribution by employer ' towards' share of- 
premium in a year — Employee cnititled to amounts only on attaining age of superannuation or another contingency 
— Employer’s contributionfor the year — Not a sum ' paid * due ’ or ‘ allowed ’ — Not taxable as perquisite. 

The assessee was an employee of a Society which had established a' superannuation scheme for 
the benefit of its employees, by means of deferred annuities, the terms of which were incorporated 
in a trust deed. Every employee had to become a member of tlie scheme as a condition of the employ' 
ment. The trustee has to effect a scheme of insurance for the purpose of ensuring an annuity for every 
member-employee on his attaining the age of superannuation or on the happening of a specified con- 
tingency. During the year 1956-57, the Society paid a sum of Rs. 3,333 being its one-third contribu- 
tion towards the premium payable to the scheme in respect of the assessee. This amount was held 
taxable as a perquisite under section 7 (1), jEv/)/anfl/io« /, clause (v) of the Income-tax Act by the 
Department and the Tribunal. The High Court on a Reference under section 66 (1) held that the sum 
was not taxable. The Department appealed to the Supreme Court. 

Held : The amount was not taxable under section 7 (1), Explanation I, clause (v).' Section 7 (1) 
and Explanation I, clause (v) make it clear that if a sum of money is allowed by the ernployer to the 
employee or is due to him from or is paid to enable the employee to effect an insurance bn his life, the 
said sum would be a perquisite within the meaning of the section and therefore would be exigible to 
tax. 

But before such sum becomes so exigible, it shall either be paid to the employee, or allowed to him 
by or due to him from the employer. 

The expression * paid ’ takes in every receipt by the employee from the employer whether it was 
due to him or not. 

The expression ‘ due ’.followed by the qualifying clause ‘ whether paid or not ’ shows that there 
•shall be an obligation on the part of the employer to pay that amoimt and a right on the employee 
to claim the same. 

The word * allowed ’ in tlie legal terminology is equivalent to fixed , taken into account, set 
apart granted ’ . It takes in perquisites given in cash or in kind or in money or money’s worth.,and ' 
also amenities which are not convertible into money. It implies that a right is conferred on the 

■ employee in respect of those perquisites. One cannot be said to allow a perquisite to an' employee if 
the employee has no right to the same. It cannot apply to contingent pa>’ments to which the,: emp- 
loyee has no right till the contingency occurs. The employee must have a vested right. 

The amounts paid by the Society to the trustees to be administered by them in accordance 
with the rules framed under the scheme are not perquisites allowed to the assessee-employee . or due to-' 
him. Till he reaches the age of superannuation, the amounts vest in the trustees and the beneficiary 
under the trust can be ascertained only on the happening of one or other of the contingencies , 
provided for under the trust deed. No interest in the sum contributed by -the - employer vested in 
the employee. . ' _ , . 

Appeal by Special Leave from the Judgment and Order, dated 9th January, 
1961 of the Kerala High Court in I.T.Ref. Case No. 17 of 1959. 

K. N. Rojagopal Sastri, Senior Advocate (J?. N. Sachthey, Advocate, .with 

■ him), for Appellant. -■ , . 

Respondent e.v 

The judgment of the Court was delivered by ’ . ‘ 

S'ubbd' Rdo, J This appeal by Special Leave preferred against the judgment of • 
the High Court of Kerala at Emakulam raises the question of the -interpretation of 
’ section 7 (I) of the Indian Income-tax Act, XI of 1922, hereinafter called the Act. 

The respondent, L.W. Russel, is an employee of the .English 'and -Scottish. : 
.Joint Co-operative Wholesale Society, Ltd., Kozhikode, hereinafter called the Society, , 

' which,, vvas incorporated in England. The Society established a . superannuation 
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scheme for the benefit of the.male European members of the Society’s staff employed, 
in India, Ceylon and Africa by means of deferred annuities.. The terms of such, 
benefits were incorporated in a trust deed dated 27th July, 1934. Every European 
employee of the Society shall become a member of that scheme as a condition of 
' employment. Under the terms of the scheme the trustee has to effect a policy of 
insurance for the purpose of ensuring an annuity to every member of the Scoiety 
on his attaining the age of superannuation or on the happening of a specified contin- 
gency. The Society contributes 1/3 of the premium payable by such employee. 
During the year 1956-57 the Society contributed Rs. 3,333 towards the premium 
payable by the respondent. ’• The Income-tax Officer, Kozhikode Circle, included the- 
said amount in the taxable income of the respondent for the year 1956-57 under 
section 7 (1), Explanation /, sub-clause (v) of the Act. The appeal preferred by the 
respondent against the said inclusion to the Appellate Assistant Commissioner of 
Income-tax, Kozhikode, was dismissed. The further appeal preferred to the Income- 
! tax- Appellate Tribunal received the same fate. The assessee thereupon filed an 
application under section 66 (1) of the Act to the Income-tax Appellate Tribunal for 
stating a case to the High Court. By its order dated 1st December 1958, the 
Tribunal submitted a statement of case referring the following three questions of 
law to the High Court of Kerala at Ernakulam : 

(1) Whether the contributions paid by the employer to the assessee under the terms of a trust . 
deed in respect of a;contract for a deferred annuity on the life of the assessee is a ‘ perquisite ’ as 
contemplated by section 7 (1) of the Indian Income-tax Act ? 

(2) Whether the said contributions were allowed to or due to the applicant by or from the- 
■ employer in the accounting year ? 

(3) Whether the deferred annuity aforesaid is an annuity hit by section 7 (1) and para- 
graph (v) of Explanation 7 thereto ? 

On the first question the High, Court held that the employer’s contribution under 
the terms of the trust deed was not a perquisite as contemplated by section 7 (!)• 
of the Act. On the second question it came to the conclusion that the employer’s 
contributions were not allowed to or due to the employee in the accounting year. 
On the .third question it expressed the opinion that the Legislature not having used 
the word “ deferred ” with annuity in section 7 (1) and the statute being a taxing 
one, the deferred annuity would not be hit by paragraph (,v) of Explanation I 
to section 7 (1) of the Act. The Commissioner of Income-tax has preferred the 
• present appeal to this Court questioning the correctness of the said answers.' 

The three questions formulated for the High Court’s opinion are inter-dependent 
' and the answers to them turn upon the true interpretation of the relevant part of 
•section 7 (1) of the Act. 

.Mr. Rajagopal Sakri, learned Counsel for the appellant, contends that the 
amount contributed by the Society under the scheme towards the insiifance premium, 
payable by the trustees, for arranging a deferred annuity, on the respondent’s super- 
annuation is a perquisite within' the meaning of section 7 (1) of the Act and that the 
' fact that the respondent may not’have'the benefit of the contributions on the happening 
of certain contingencies will not make the said contributions anytheless a perquisite. 
The employer’s share of the contributions to the fund earmarked for paying premiums 
of the insurance, policy, the argument, proceeds, vests in the respondent as soon as 
it is paid to the trustee and.the happening of a contingency only operates as a defea- 
sance of the vested right. The respondent is ex parte and, therefore, the Court. 

, has.not the benefit of the exposition of the contrary view. 

Before we attempt to construe the scope of section 7 (1) of the Act it will be 
convenient at the outset to notice the provisions of the scheme, for the scope of the- 
respondent’s right in the amounts, representing the employer’s contributions there- 
under depends upon it. The trust-deed and the rules dated 27th July 1934, embody 
-the superannuation scheme. The scherne is described as the; English and Scottish 
Joint Co-operative 'Wholesale' Society, ' Limited Overseas European Employees’’ 
Superannuation Scheme, . hereinafter 'called the Scheme. It is established for the 
benefit of the male-Duropean members of the Society’s staff employed in India,. 
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• Ceylon and’ Africa by 'means of deferred annuities. The . Society itself is appointed 
thereunder as the first trustee. The trustees shall; act as agents for and on 'behalf 
,!of the Society and the members respectively.; they shall effect or cause to be effected 
;such policy or policies as may be necessary to carry , out the scheme and shall collect 
-and arrange for the payment of the moneys payable under, such policy or policies 
•^nd shall hold such moneys as trustees for and on behalf of the person or persons 
entitled thereto under the rules of the scheme. _ The object of the Scheme is to pro- 
-vide for pensions by means of deferred annuities for the members upon Retirement 
■from employment on attaining certain age under the conditions mentioned therein, 
■namely, every European employee 'of the Society shall be required as a condition of 
employment to apply to become a member of the Scheme from the date of his engage- 
ment by the Society and no member shall be entitled to relinquish his membership 
■except on the terminatioii of his employment with the Society ; the pension: payable 
’to a member shall be provided by means of a policy securing a deferred annuity 
■upon the life of such member to be effected by the Trustees as agents for and on 
'behalf of the Society and the members respectively with the Co-operative Insurance 
^Society, Limited securing the payment to the Trustees of an.annuity equivalent to the 
. pension to which such member shall be entitled under the Scheme and the Rules ; 
the insurers shall agree that the Trustees shall be entitled to surrender such deferred 
-annuity and that, on such deferred annuity being so surrendered, the insurers will pay 
■to the Trustees the total amount of the premiums paid in respect thereof together 
with compound interest thereon ; all moneys received by the Trustees from the 
-insurers shall be held by them as Trustees for and on behalf of the person or, persons 
entitled thereto under the Rules of the Scheme ; any policy or policies issued by the 
insurers in connection with the Scheme shall be deposited with the Trustees ; the 
Society shall contribute one-^third of the premium from time to time payable in res- 
pect of the policy securing the deferred annuity in respect of each member as therein- 
-before provided and the member shall contribute the remaining two-thirds; the: age 
which a member shall normally retire from the service of the Society shall be the' 
lage of 55 years and on retirement at such age a member shall be entitled to receive 
a pension of the amount specified in rule 6 ; a member may also, after following the 
prescribed procedure, commute the pension to which he is entitled for a payment in 
cash in accordance with the fourth column of the Table in the Appendix annexed 
•-.to the Rules ; if a member shall leave or be dismissed from the service of 'the Society 
for any reason whatsoever or shall die while in the service of the Society there shall 
be paid to him or his legal personal representatives the total amount of the portions 
of the premiums paid by such-member and if he shall die whilst in the service of 
the Society there shall be paid to him or his legal personal representatives the total 
amount of the portions of the premiums paid by such member and if he shall die 
, .whilst in the service of the Society or shall leave or be, dismissed from the service 
.of the Society on account of permanent breakdown in health (ah to the bonafides 
of which the Trustees shall' be satisfied) such further proportion (if any) of the total 
.amount of the portions of premiums paid by the Society in respect of that member 
.shall be payable in accordance with'Table C in the Appendix to the Rulesjif the total 
-amounts of the portion of the. premiums in respect of such member paid by the ' 
'Society together with interest thereon as aforesaid shall not be paid by the Trustees 
to him or his legal personal representatives under sub-section (1) of rule 15 then such 
„ ^proportion or the whole, as the case may be, of the Society’s portion of such premiums 
. -and interest thereon as aforesaid as shall not be paid by the Trustees to such member 
or his legal personal representatives as aforepid shall be paid by the Trustees to the 
-Society ; the rules may be altered, amended of rescinded and new rules may be made 
'in accorda’nce with the provisions of the Trust Deed but not otherwise.- . • 

We have given the relevant part of the Scheme and the Rules. The gist of the . 
:Scheme may be stated thus The object of the Scheme is to provide for pensions to 
■its employees. It is. achieved by creating, a trustee. The Trustees appointed there- 
' mnder are the agents of the employer as well as of the employees and hold the moneys 
received from the employer, the employee and the-insuref in trust for and on behalf 
•of the person or persons entitled thereto under the rules' of the Scheme. The Trustees ' 



335 


fl] C.I.T., KERALA AND COIMBATORE V. RUSSELL {Subba Rao, /.)• 

are enjoined to take out policies of insurance securing a deferred annuity, upon the 
life. of each member, and funds are provided by contributions from the employer- 
as well as from the employees. The Trustees realise the annuities and pay the pen- 
sions to the employees. ' .tjnder certain contingencies mentioned above,. an employee 
would be entitled to the pension only after superannuation. , If the, employee leaves 
the service of the Society ,or:is dismissed from service or dies in the service of the 
Societ}', he will be entitled only to get back the. total amount of the portion of the 
premium pa:id by him, though the trustees in their discretion under ' certain circums- 
tances may give him a proportion of the premiums paid, by the Society. ! The entire 
amount representing the contributions iriade by the Sbciety or part thereof, as the' 
case may be, will then have to be paid by the Trustees to the Society.' Under the 
scheme the employee has not acquired any -vested right in the contributions rnade 
by the Society. Such a right vests in him only when he attains the 'age' 'of super-' 
annuation. Till that date that ' amount vests in the Trustees To be administered' in- 
accordance with the rules ; that is to say, in case the employee ce'ases'to be a rhember 
■of the Society by death' or- o'ther\vise, theamounts contributed by the employer with' 
interest thereonV-subject' to 'the discretionary power exercisable by the trustees, be-- 
come payable 'to the Society. If he reaches the age' of superannuation, the said 
contributions irrevocably become fixed as part of the funds yielding the pension. To 
put it in other words, till a member attains the age of superannuation the employer’s' 
•share of the contributions towards, the premiiuns does not vest in the employee. At' 
best he has a contingent right therein. In one contingency the said amoxmt becomes 
payable to tbe employer and in another contingency, to the employee. 

Now let us look at the provisions of section 7 (1) of the Act in order to ascer- 
tain .whether-, such a contingent right is bit by the said provisions. The material 
part qf the section reads : 

“ Section 1 (1) The tax shall be payable by an assessee under the head “ salaries ” in respect 
of any. salary or a wages,. any annuity, .pension or gratuity, and any fees, commissions, perquisites 
or profits in lieu of,, or in addition to, any salary or wages, which are allowed to him by or are due 
to him, whether paid of not, from, or are paid by of on behalf of, of com- 
pany.. '. ” '■ ■ ^ . 

Explanation I . — For the purpose of this section perquisite ” includes — ' 


' ('j.*'' * • * 

(v) any sum payable by the employer, whether directly or through a fund to which the pro- 
-risions of Chapters IX-A and IX-B do not apply, to effect an assurance on the life of the assessee 
•or in respect of a contract of annuity on the life of the assessee. 

This section imposes a tax on the remuneration of an employee. It presupposes 
the existence of the relationship of employer' and employee. The present case is 
sought, to be brought under the head ‘.‘ perquisites' in lieii of, or in addition to, any 
salary or wages,', which are allowed to him by or are due to him, whether paid or 
not, from, . or are paid by or on behalf of a company.” The expression “ perquisites ” 
is, defined in the Oxford Dictionar^^ as “ casual emolument, fee or profit attached to 
an office or position in addition to salary or w'ages ”. Explanation I to section 7 (1) 
of the Act gives an inclusive definition. Clause (v) thereof includes within the mean- 
ing of ‘.‘perquisites” any sum payable by the employer, whether directly or through 
a ffind to which the provirions'bf Chapters IX-A and EX-B do not apply, to effect an 
assurance bn the life of the assessee or in respect of a contract for an annuity on the 
life of the 'assessee: A combined reading of the substantive part of section 7 (.1) and 
clause tv) of Explanation I thereto makes it clear that if a sum of money is allowed by 
•the employee by. or is due to him, from or is paid to enable the latter to effect an in- 
surance on his life, the said sum would be a perquisite within the meaning of section 
7 (1) of the Act and, therefore, would be exigible to tax. But before such sum be- 
comes so exigible, it shall either be paid to the employee or allowed to him by or due 
to him from the employer. So far as the .expression “ paid is concerned, there is 
no difficulty, for it .takes in every receipt by the employee from the employer whether 
it was due to him or not.' The expression “ due ” followed by the qualifying clause 
“ whether paid or not ” shows that there shall be an obh'gation on the part of the 
em'pIbyefTop'ay' that amount and a right oh the employee to claina the same. The 
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expression “ allowed”, it is said is 'of a wider connotation and any credit niade in,, 
the employer’s account is covered thereby. .The word “ allowed ” was introduced' 
in, the section by the Finance Act of 1955. The, said. expression in ' the Jegal . ; 
terminology is equivalent to “fixed, taken into account, sey apart, granted .. It . 
takes in perquisites given in cash or in kind or in money or money’s worth and also 
arhenities which are not convertible into money. It implies that a right is conferred 
on' the employee in respect of those perquisites. Ope cannot be said to allow a per- 
quisite to an employee if the employee has no right to the same. .It cannot apply, 
to contingent payments.to which the employee has no right till the contingency occurs. 

In short, the employee must have. a vested right therein. 

If that be the interpretation of section 7 (1) of the Act it is not possible to hold 
that the amounts paid by the Society to the Trustees to be administered by. them in 
accordance, with the rules framed under the Scheme are perquisites allowed to the 
respondent or due to him. .iTillhe reaches the age of superannuation, the amounts 
vest in the Trustees and the beneficiary under the trust can be ascertained only on 
the happening of one or other of the contingencies provided for, under the trust deed. 
On the happening of one contingency, the employer becomes the beneficiary, and on 
the happening of another contingeney, the employee becomes the beneficiary. Learned 
Counsel for the appellant strongly relied upon the decision of the King’s Bench 
Division in Smyth v. Stretton^. There, one Stretton, one of the Assistant Masters 
of Dulwich .College, was assesssed to income-tax in the sum of £385 in respect, of 
his emoluments as Assistant Master received from the Governors of Dulwich 
College for the year ended the 5th day of April, 1901. He objected to the assessment 
on the ground that it included £35 not liable to taxation, being the amount placed 
to his credit by the Governors under the Provident Fund Scheme for the year 1900. 
Channell, J., with some hesitation, came to the conclusion that the said sum was 
Taxable. That case was dealing with a Scheme for the establishment of provident 
fund for the benefit of the Assistant Masters on the permanent staff of the Dulwich 
College. Under paragraph 1 of the scheme the salaries of the Assistant Masters were- 
increased. Clause (a) of para. 1 of the Scheme provided that Assistant Masters 
having, not less five years, but less, than fifteen years ’ service, would be 
allowed an increase of 5 per cent, in their salaries ; under clause (6) thereof. 
Assistant Masters having not less than 15 years’ of service and over, would get an 
increase of 7i per cent, in their salaries; under clause (.c) thereof, a further addition in 
their salaries, equal in amount to the above sums, should be granted from the 
same date to the Assistant Masters alluded to in (c) and (.6), such addition being, 
however, subject to the conditions provided by para. 5. Paragraph 5 read : 

“ That Assistant Masters having less than ten years’ service who may resign their appointments, 
or from any other cause than ill-health cease to belong to the College, shall be entitled to receive 
the total increase sanctioned by (a) and the accumulations thereof, but shall not receive the addi- 
tional increase sanctioned by (c), or the accumulations thereof. In the event of any such Assistant 
Master retiring from ill-health the Governors, in addition to the increase sanctioned by (a), may grant 
him the further 5 per cent, sanctioned by (c), and the accumulations thereof. In the event of 
death of any such Assistant Master whilst in the service of the college, the 5 per cent, due by (c) 
as well as under (a) with the accumulations thereof, shall be paid to his legal representatives.” 

It was costended that the amount payable under clause fc) of para. 1 was a contin- 
gent one without any vested character and, therefore, could not be described as 
income in any way._ The learned Judge construed the provisions of the scheme and 
rejected the contention. The main reason for his conclusion is stated thus : 

“ The result seems to me to be that I must take that sum as a sum which really has been added . 
to the salary and is taxable, and it is not the less added to the salary because there has been a binding 
obligation created between the Assistant Masters and Governors of the Schools that they should 
apply it in a particular way.” 

• No doubt it is possible for another Court to come to a diflferent conclusion on 
the construction of the provisions of the scheme ; but the learned Judge came to 
the conclusion that clause fc) of para. 1 of the scheme provided for an additional salary 
to the Assistant Masters. Indeed, the Cotirt of Appeal in Edwards {,H. M. inspector 
of Taxes) v. construed a similar scheme and came to the contrary con- 

: r-7-; ;: ■■■■ — : — ; ^ ^ r— ^ ^ 
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elusion and explained the earlier decision on the basis we have indicated. There, the 
respondent was employed by a company under a service agreement dated 2 1st August, 
1921, which provided inter alia, that in addition to ah annual salary, he should have 
an interest in a “ conditional fund ”, which was to be created by the company by 
the payment after the end ofeach financial year of a sum out of its profits to the 
trustee , of the fund to be invested by them in the ^purchase ' of the company’s 
shares or debenture stock. Subject to possible’ forfeiture of his interest in certain 
events the respondent was entitled to receive the income produced by the fund at the 
expiration of each fiancial year, and to receive part of the capital of the fund (or at 
the trustees’ option, the investments representing the same) at the expiration of five 
financial years and of each succeeding year, and, on death whilst in the company’s 
service or oh the termination of his employment by the company, to receive the whole 
amount then standing to the credit of the capital account of the fund (or the actual 
investments); The respondent resigned from the service of the company in September 
1927, and at that date the trustees of the fund transferred to him the shares which 
they had purchased out of the payments made to them by the company in the years 
1922 to 1927. He was assessed to the income-tax on the amount of the current 
market value of the shares at the date of transfer. The assessee contended that im- 
mediately a sum was paid by the company to the trustees of the fund he became in- 
vested with a beneficial interest in the payment which formed part of emoluments for 
the year in which it was made, and for no other year, and that, accordingly, the amount 
of the assessment for the year 1927-28 ought not in any event, to exceed the aggregate 
of the sums paid by the company to the trustees, the difference between the amount 
and the value of the investments at the date of transfer representing a capital apprecia- 
tion not liable to tax for any year. The Court of Appeal rejected the contention. 
Lord Hanworth, M. R., in rejecting the contention, observed : 

“ under these circumstances there could not be said to have accrued to this employee 

a vested interest in these successive sums placed to his credit, but only that he had a chance of 
being paid a sum at the end of six years if all went well. That absence has now supervened, and 
he has got it by reason of the fact of his employment, or by reason of his exercising an employ- 
ment of profit within Schedule E.” 

Maugham, L. J., said much to the same effect thus : 

“ The true nature of the agreement was that he was to be entitled in the events, and only in the- 
events mentioned in Clause 8 of the agreement, to the investments made by the Company out of the- 
net profits of the Company as provided in Clause 6.” 

The decision of Channel, J., in Smyth v. Stretton^, was strongly relied upon 
before the appellate Court. But the learned Judges distinguished that case on the 
ground that under the scheme which was the subject-matter of that decision the 
sums taxed were really addition -to the salary of the Assistant Master and that, in 
any. view that decision should be confined to the facts of that case. The principle- 
laid down by the Court of Appeal, namely, that unless a vested interest in the sum 
accrues to an employee it is not taxable, equally applies to the present case. As we 
have pointed out earlier, no interest in the sum contributed by the employer under the- 
scheme vested in the employee, as it was only a contingent interest depending upon 
his reaching the age of superannuation. It is not a perquisite allowed to him by the? 
employer or an amount due to him from the employer within the meaning of section 
7 (J) of the Act. We, therefore, fiold that the High Court has given correct answers 
to the questions of law submitted to it by the Income-tax Appellate Tribunal. 

In the result, the appeal fails and is dismissed. 

V.S. Appeal dismissed. 



1. (1904) 5 T.C. 36, 46.- 
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In the computation - navmcnt of estate duty as a business expenditure,, but without 

Income-tax Officer allow nee P ym Reference upheld the assessees 

Held, that the estate duty paid by the company was not an allowable deduction under section 
10 (2) (xv) of the Indian Income-tax, Act, 1922. - , - , 
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"the accident of its doing business in India. 

nf the exnression “ for the purposes of the business ” is wide, but however wide the 

thatisto say, p rnnacitv as a nerson carrying on the business. It cannot mcluut 
inint hi the assessee^as-agent of a ffiird party, whether the origin of the agency is voluntary oi 

^stefutory ^ In that event, he pays the amount on behalf of another and for a purpose unconnectec 
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Appeals by Special Leave from the Judgment and Decree, dated January, . 
1961 of the Kerala High Court in Income-tax referred Case No. 20 of 1959. 

K. N. Rajagopal Sastri, Senior Advocate (R. N. SachtJiey, Advocate, with him), 
'for Appellant. ' -.I',-, . , ■ -i ^ 

Bishan Narain, Senior Advocate'(,G. R. Paf, and T. A. Ramachandran,-^- Advocates, 
andJ.jB. Dadachanji, O.C. Matliur and Ravinder Narain, Advocates, Mjs. 
J. B. Dadachanji & Co., with him), for Respondents. o ; 

The Judgment of the Court was delivered by _ 


Subba Rao, J . — These two appeals by Special Leave raise the-, question whether 
the estate duty paid by the resident Company, hereinafter called the assessee 
incorporated outside India, on behalf of members not domiciled in India is deduct- 
ible from its profits in computing its assessable income under section 10 (2) (xv) of 
the Indian Income-tax Act, 1922, hereinafter called the Act. 

The material facts are not in dispute and they may be briefly stated. The assessee 
is a resident Company incorporated outside India. Most of its shareholders; are 
in the United Kingdom. During the accounting period ending March 31, J955, . 
it paid £1,302-9-4 and £1,303 towards estate duty which was payable on the death 
of certain shareholders who were not domiciled in India. The assessee debited 
the said amounts to revenue in its accounts in ascertaining the profits and gains of 
its business for the said year. Similarly, for the accounting year ending March 31, 
1956 it paid a sum of £3,809-1-5 towards estate duty payable on the death of certain 
■shareholders and debited the said amount to revenue in its accounts in ascertaining 
•the profits and gains of its business for that year. The Income-tax OfBcer included 
the said amounts so paid towards estate duty in the profits and gains of the company 
for the said two accounting periods and assessed the company to income-tax for 1955- 
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56 and 1956-57 on that basis. The appeals preferred by the assessee to the Appellate 
Assistant Commissioner were dismissed.' On further appeal to the. Appellate Tri- 
bunal it held that the assessee was entitled to deduct -the said amount in computing 
its profits ; and on that finding it set aside the orders of the Appellate Assistant 
.Commissioner. On an application made by the Commissioner of Income-tax, the 
Appellate Tribunal stated a case under section 66 (1) of the Act to the Kerala High 
Court, and referred the following question of law for its opinion : 

“ Whether on the facts and in the circumstances of the case, the estate duty paid by the 
Company under section 84 of the Estate Duty Act, 1953, is a revenue expenditure deductible in 
computing the assessee’s business income for the assessment years in question ” ? 

The High Court agreed with^he view expressed by the Appellate Tribunal and 
answered the question referred to it in the affirmative. The present' appeals by 
Special Leave have been filed against the said order of the High Court. 

Mr. Rajagopal Sastri, learned Counsel for the Commissioner of Income-tax, 
raised before us the following two points : (1) The sums paid by the assessee under 
section 84 of the Estate Duty Act, 1953, are not expenditure of the Assessee- 
Company and, therefore, they cannot be deducted from its profits in computing its 
assessable income under section 10 (2) (xv) of the Act ; and (2) even if it is revenue 
expenditure, it is not laid out or expended wholly or exclusively for the purpose of 
the assessee’s business within the meaning of the said sub-clause. 

Mr. Bishan Narain, learned Counsel for the respondent, supported the judgment 
of the High Court and contended that the said estate duty was revenue expenditure 
incurred by the assessee as it was put out of pocket to that extent and that it had not 
been proved that the assessee could legally recover the said amounts from the legal 
representatives of the deceased shareholders. He further argued that the said 
expenditure was wholly and exclusively for the purpose of the assessee’s business 
within the meaning of section 10 (2) (xv) of the Act inasmuch as it discharged its- 
statutory obligation in order to preserve the assets of the company. 

The question raised turns upon the provisions of section 10 (2) (xv) of the Act. 
It reads : 

“ Section 10. Business — The tax shall be payable by an assessee under the head “Profits and 
gains of business, profession or vocation ” in respect of the profits and gains of any business, pro- 
fession or vocation carried on by him. 

(2) Such profits or gains shall be computed after making the following allowances, namely t 
« • * * « 

(xv) any expenditure (not being an allowance of the nature described in any of the clauses 
(i) to (xiv) inclusively, and not being in the nature of capital expenditure or personal expenses of 
the assessee) laid out or expended wholly or exclusively for the purpose of such business, profession 
or vocation.” 

The' first facet of the argument turns upon the question whether the estate duty 
paid by the assessee is an expenditure incurred by it within the meaning of the said 
provision. Under section 5 of the Estate Duty Act the property of every person 
dying after the commencement of the said Act shall be liable to a duty called “estate 
duty ” at the rates fixed in accordance with section 35 thereof. Under section 21 of 
said Act there shall not be included in the property passing on the death of the de- 
ceased, inter alia, movable property situated outside the territories to which the said 
Act extends at the time of the death of the person. Under section 53 of the said 
Act, where any property passes on the death of the deceased, every legal represen- 
tative to whom such property so passes for any beneficial interest in possession or 
in whom any interest in the property so passing is at any time vested and others 
mentioned in the section shall be accountaffie for the whole of the estate duty on the 
property passing on the death. Section 84 thereof is aimed to reach the property 
of a member of a company dying outside India : the section before amendment 
read : - ' 

“ Section 84. Company to furnish particulars of deceased members to the Controller : — 

"(1) 'Where a 'company incorporated outside India carried on business in the territories to- 
which this Act extends and has been, treated for the purposes of the Indian Income-tax Act, 1922: 
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«fxr of 1922) as resident for two out of three completed assessments immediately preceding, such ; , 
•comoany sha’ll, within three months of the receipt of intimation of the death of a member dying after 
the commencement of this Act, furnish to the Controller such particulars as may be presenbed in 
respect of the shares of the deceased member in the company,' and shall be liable to pay estate duty 
at the rates mentioned in Part HI of the Second Schedule, on the principal value of the shares held 
by the deceased in the company except in cases where the deceased member vyas a person domiciled , 
in India and the person accountable has obtained a certificate from , the Controller showing that 
•either the estate duty in respect thereof has been paid or will be paid or that none is due, as the case 
may be.” ' 1 . 

Under this section, in the circumstances mentioned therein, a company is liable 
to pay estate duty in respect of the shares of the deceased member of the company 
•on the principal value of the shares held by the deceased in the company under 
this section a statutory obligation is imposed on tfce company to pay the estate duty 
•on the shares of a deceased non-resident member. . If such a member of a company ' 
had died in India, subject to the conditions mentioned in the section, the company 
■would not be liable to pay the estate duty payable on the shares held by the deceased. 

In substance, the company is made a statutory agent to pay the said duty payable 
in respect of property belonging to another. Section 77 of the. Estate Duty Act 
•enables a person authorized or required to pay estate duty in respect of any, property 
to transfer the said property for the purpose of paying the duty. This section can- 
not have extra-territorial operation. Prima facie the company cannot transfer the, 
shares or the property of a person domiciled in a country outside India; Nor sub- 
jection (2) of section 77, which says that 

“ A person having an interest in any property, who pays the estate duty in respect of that 
property, shall be entitled to the like charge, as if the estate duty in respect of that property had 
been raised by means of a mortgage to him ”, 

has any application, for it cannot be said that the company has any legal 
interest in the shares owned by a third party. That apart, the said sub-section also 
•cannot have extra-territorial operation. Nothing has been placed before us to 
enable usfo come to the conclusion whether in England, where the concerned share- 
holders died, the resident company could recover the amount representing the estate 
duty paid by it in India from the legal representatives of the deceased shareholders. 
We, therefore, assume that the assessee who, as a statutory agent pays to the State 
the estate duty, cannot recover the same from the legal representatives of the deceased 
non-resident shareholders. In that, situation the company would be out of pocket 
to the extent it paid the estate duty of the said persons. We cannot, therefore, 
accede to the contention of the learned Counsel for the appellant that the amounts • 
paid by the assessee towards estate duty were not expenditure incurred Ijy it, but only 
amounts paid by it on account with a right to recover the same from the persons on 
whose behalf it paid. 

The next question is whether the said expenditure was expended wholly and 
exclusively for the purpose of the business of the assesee within the meaning of 
section 10 (2) (xv) of the Act. The crucial words of the section relevant to the 
present enquiry are “ for the purpose of such business ”. Sub-section (2), clause (xv) 
is a residuary clause which provides for allowing the items of business expenditure 
not covered by the other clauses of sub-section (2) of section 10 of the Act. .Before . 
the Amending Act of 1939, the language of the predecessor of this clause read thus .‘ 

“ Not being in the nature of capital incurred solely for the purpose of eamine such profits of 
gams.” . r 

The Amending Act of 1939 substituted the present clause and made it more 
comprehensive by using thelexpression “ for the purpose of such business ”. Some 
of the decisions cited at the Bar, both English and Indian, throw some light on the 
construction of the said expression and we would, therefore, briefly notice, them. 

The House of Lords in Strong & Company of Ramsey, Limited v. Woodifield\ . 
constituted a corresponding provision in the Income-tax Act of the United Kingdom, 
the relevant part whereof read : “ money wholly and exclusively laid out or expended 
for the purposes of such concern ”. There, a brewing company, which also owned 

.1. L.R. (1906) A.C. 448 : 5 T.C. 215, 219, 220.' • ' 
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licensed houses in which it carried on the business of inkeepers, incurred damages 
and costs to the amount of £1,490 bn account of injuries caused to a visitor staying 
at one of its houses by falling in of a chimney. The House of Lords heW that the 
damages and costs were not allowable as a deduction in computing the company’s 
profits for income-tax purposes. The learned Lord Chancellor said ; 

“ They cannot be deducted if they are mainly incidental to some other vocation, or fall on the 
trader in some character other than that of a trader.” 

Lord Davey, whose dictum was the basis for some of the subsequent decisions 
in that country, referring to' the expression “ for the purpose of trade ”, observed as 
follows : ■ ‘ ■' ' ' , 

“ It is not enough that the disbursement is made in the course of, or arises out of, is coimected 
■with, the trade or is piade out of the prdlfits of the trade. It must be made for the purpose of earning 
theprofits.” - - , , , ■ , 

Lord.Davey’s definition appears to be much narrower thaU that of the Lord 
Chancellor, for the fbhner: restricts the expression , to mean that the~expenditure 
should have been made only for the purpose of earning profits. Finlay, J., in Allen v. 
Farquharson Brothers, Limited^, noticed that the qualification “ for tire purpose of 
earning profits ” was a slight expansion of the words of the statute though he expres- 
sed the view that it brought out the real import of the relevant section. In Rowntree 
& Company, Ltd. v.' Curtis (H. M. //wpeclor o/j'Tfl.vei')-, in disallowing the deduction 
claimed by a company of a' sum set aside for the relief of the invalid employees, 
Rowlatt, J., apphed the test whether the said expenditure incurred by the company 
was for the purpbse of earning profits. In Cooke v. Qaick Shoe Repair Service^, 
the Court allowed a deduction in respect of sums paid by the respondent-firm in 
discharging the liabilities of the business outstanding at the date the said respondent 
purchased the business from a third party on the ground that the said expenditure, 
having been incurred for the purpose of preserving the goodwill and for ensuring 
the continuity of supply of raw material and labom-, was wholly and exclusively 
laid out for the purpose of its business. After referring to earlier decisions, Croom- 
Johnson, J., made the following observation : 

“ Here is a payment made in the circumstances of this case in order to ensure a supply of leather 
for the business, a payment made in order to ensure a continuance of a labour wiling to be employed 
in this business, and payment, for rent in order to ensure that the landlord’s consent to assignment 
of the premises in which the business was carried on, should not be refused. I find it quite 
impossible to say that there is no evidence to justify those findings.” 

Here it will be noticed that the learned Judge went beyond the limited scope given 
by Lord Davey to the expression in the statute and did not confine it to the amounts 
spent only for earning profits, but to expenditure incurred in connection with the 
business. Where a company incurred an expenditure in defending its title to property, 
it was held in Southern {H.M. Inspector of Taxes) v. Borax Consolidated, Ltd. that 
the said amount was spent wholly and exclusively for the purpose of the company’s 
trade and was, therefore, an allowable deduction for the purpose of computing the 
profits ot the company for Income-tax purposes. This decision gives a more liberal 
meaning to the expression “ for the purpose of the trade ” than that given by Lord 
Davey. “ Purpose ” of the trade includes the purpose to protect the assets of the 
company carrying on the trade. The Housp of Lords resurveyed the legal position 
in Morgan, Inspector of Taxes v. Tate and Lj/e, Lit/. in the context of the question 
whether the expenditure incurred by a company engaged in sugar refining in a 
propaganda campaign to oppose the threatened nationalization of the industry was 
an admissible deduction. Lord Morton, after referring to the relevant case-law 
and to Lord Davey’s formula, made the following observations : 

“ this seems to me to be an assumption wholly unwarranted by the evidence- 

There is no evidence that a transfer of the assets to a national body or authority would not destroy 

or adversely affect the, company’s business It is clear on the authorities that Lord 

Davey’s formula includes expenditure for the purpose of preventing a person from being disabled 
from carrying on and earning profits in the trade.” 


1. (1932) 17 T.C. 59, 65.' ' " ^ I K.B. Ill : (1940)4 All E.R. 412 : 23 T.C. 597. 

2. (1924)8T.e..67S:L.R. (1925) IK.B. 328. 5. (1954)- 26 1.T.R. 195, 205, 206,219 : L.R. 

3. - (1949)' 30 T.C. 460, 466. (1955) A.C. 21 : (1954) All E.R. 413 : 35 T.C. 

4. (1942)T0I.T.R. (Suppl.) 1,8 :L.R. (1941) 406. ‘ - 
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Lord Reid laid down the relevant test thus . 

“ A general test is whether the money \yas spent by the person pscssed in his capacity of trader 
or in some other capacity — whether on the one hand the expenditure was really incidental to the 
trade itself or on the other hand it was mainly incidental to some other vocation or was made by 
the trader in some other capacity than . that of trader.” ’ , 

This decision also restated the two tests namely, (i) that the expenditure should 
be for carrying on the business to earn profits in the trade, and (ii) that the expendi- 
ture shall be incurred by the assessee in his capacity of a person carrying on the 
business. Lord Greene, M.R., in Rtishden Heel Co., Ltd. v. Keene'^, re-affirmed 
the second test in the following words : . , 

“ I find, however, in Strong & Company's case-, what appears to me to-be a clear answer to 
the present appeal. It is, I think, a matter not of dictum but of decision in that case that an expense 
is not deductible if it falls on a trader in some character other than that of a trader. This was the 
ground of the opinion of Lord Lorebum, L.C., with which Lords Macnaghten and Atkinson agreed. 
There Lordships held that the expense there in question fell upon the appellants in their character 
not of traders but of householders.” 

In Smith v. Lion Brewery Co., Lid.^, the question was whether a brewery com- 
pany, which was owner and lessee of a number of licensed premises where business 
was carried on the tide-house basis, was entitled to deduct for the purposes of Income- 
tax its liability in respect of compensation fund charges under the Licensing Act, 1904. 

It was contended by the Crown that the liability to which the Company became sub- 
ject was in its capacity as landlord of the property and not as trader carrying on the 
trade of brewer. When the case ultimately came up before the House of Lords, 
the House was equally divided. The view of two of the members who agreed with 
the view of the Court of Appeal prevailed. The basis of the judgment was that the 
liability was wholly and exclusively related to the carrying on of the company’s 
business, because on the facts of that case the company had assumed the position of 
landlord for the purpose of its trade. If the finding was that the company paid 
the tax in its capacity as landlord as opined by the learned Lords who dissented,- the ■ 
result would have been the other way. In Harrods {Buenos Aires), Ltd. v. Taylor- 
Gooby {H. M. Inspector of Taxes)*, Buckley, J., covered the entire ground over again 
in the context of a question whether the appellant-company therein which was in- 
corporated and resident in the United Kingdom and carrying on the business of a 
large general stores in Buenos Aires, having paid in Argentina a tax known as the 
“ substitute tax ” to which it \yas liable, could claim deduction under the Income-tax 
Act, 1952 (15 and 16 Geo. Vl/and 1 Eliz. Ily c. 10, s. 137 (a) ). The learned Judge 
held on the facts of that case that incurring liability for that tax was a pre-condition 
of the Company’s earning profits in the Argentina, for without incurring liability for 
that tax the Company could not carry on business in the Agentina at all. On that 
finding the learned Judge came to the conclusion that it was a liability which the 
Company had undertaken for the purpose of its trade, and was, therefore, a payment 
made wholly and exclusively for the purpose of the company’s trade. It will be 
seen that in that case the tax was paid by the Company in its capacity as company 
doing business and unless that tax was paid the company could not carry on' its 
business. The two tests laid down are satisfied. 

Pausing here, we shall briefly recapitulate the legal position in England. The 
relevant wordings of the section with which the English Judges were concerned are, 
in effect, similar to the terms of section 10 (2) (xv) of the Indian Income-tax Act, 
1922. The test kid down by Lord Davey in Strong & Company of Ramsey, Ltd. v. 
Woodijfeld^, namely, the disbursement must be made for the purpose of earning 
profits, has been accepted and followed throughout, though the content of that 
test has been expanded to meet diverse situations. Broadly, English Courts applied . 
two tests to ascertain whether a deduction was permissible or not, namely, U) whether 
the expenditure was incurred for the purpose of carrying on of the business and for 


1. , (1948) 2 All E.R. 378 : 30 T.C. 298, 316. 3. L.R. (1911(A.C. 150 • 5 T.C. 568. 

2. L.R. (190^ A.C. 448 ; 5 T.C. 215, 219, 4. Appeal No. 2048 (Chi D.),decided on 

220. 25th March, 1963 (unreported). ' 
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removing obstacles and impediments in the conduct of the business, and ^ii) whether 
the assessee paid the amount in his capacity as businessman or in his personal capacity. 

Now coming to the Indian decisions, a Division Bench of the Bombay High Court 
in Tata Sons, Ltd. v. Commissioner of Income-tax, Bombay'^, held that the share of 
bonus voluntarily paid by a company, which held the managing agency of another 
company, to some of the officers of the managed company was a permissible 
deduction under section 10 (2) (.xv) of the Act. The reason for the conclusion is 
stated thus : 

“But having considered the whole case and the question submitted to us I am satisfied that 
lobking at it purely from the point of view of commercial principles what the assessee company has 
done is something which had as its object increasing the profits of the Tata Iron and Steel Co., and 
thereby increasing its own share of the commission.” 

In Badridas Daga v. Commissioner of Income-tax”, where the agent of the assessee- 
misappropriated his money and the assessee claimed the part of the amount mis- 
appropriated and not recovered from the agent as a deduction under section 10 (2) (xv)i 
of the Act for the purpose of Income-tax, tliis Court held that it was not allowable- 
under section 10 (2) (xi) or section 10 (2) (xv) of the Act. Venkatarama Ayyar, J.,. 
observed ; 

“ The result is that when a claim is made for a deduction for which there is no specific provision 
in section 10 (2), whether it is admissible or not will depend, on whether having regard to accepted 
commercial practice and trading principles, it can be said to arise out of the carrying on of the- 
business and to be incidental to it.” 

This decision, though not directly in point, lays down the principle that an expen- 
diture can be deducted only if it arises out of the carrying on of the business and is. 
incidental to it. In Indian Molasses Co. (Pvt.), Ltd. v. Commissioner of Income-tax, 
W.B. 3, this Court held that section 10 (2) (xv) of the Act enacted affirmatively what 
was stated in the negative form in the English statute and was substantially in pari 
materia with the English enactment and the Courts might consider the English autho- 
rities as aids to the interpretation thereof. The decision of this Court in Commis- 
sioner of Income-tax, Bombay v. Abdullabliai Abdulkadar^, though it turns upon the 
provisions of section 10 (1) of the Act, gives some assistance in deciding the question 
raised. One of the questions raised was whether the tax paid by the assessee-firm as am 
agent of the non-resident pincipal could be claimed as a bad debt or a trading loss. 
In the words of Kapur, J., 

“ The loss which the appellant has incurred is not in its own business but the liability arose- 
because of the business of another person and that is not permissible deduction within section 10> 
(1) of the Act.” 

It is true that this decision did not arise under section 10 (2) (xv) of the Act, 
but the principle that the expenditure incurred by the assessee in his capacity as- 
agent of another is not a deductible item equally applies to the present case. 

This Court in The Commissioner of Income-tax, W. B. v. Royal Calcutta Turf 
Club ^ had to consider the question whether an expenditure incurred by a race cjiub 
for the purpose of training jockeys of the club was an allowable deduction within 
the meaning of section 10 (2) (xv) of the Act. Kapur J., speaking for the Court 
after considering the relevant decisions, concluded thus : 

“ Applying the law, as laid down in those cases, to the present case the conclusion is that the 
amount in dispute was laid out wholly and exclusively for the purpose of the respondent’s business, 
because if the supply of jockeys of efficiency and skill failed, the business of the respondent would 
no longer be possible. Thus the money was spent for the preservation of the respondent’s business.” 

This decision gives a liberal interpretation to the relevant expression. In 
M js. Haji Aziz and Abid Shakoor Bros. v. The Commissioner of Income-tax, Bombay 
City-IP, this Court disallowed deduction of the amount paid by a firm as penalty 


1. I.L.R. 1950 Bom. 9 : 18 I.T.R. 460, 472. 4. A.I.R. 1961 S.C. 701 : (1961) 2 S.C.J. 172, 

2. (1958) S.C.J. 963 ; (1958) 2 M.L.J. (S'.C.) 5. (1961) 2 S.C.R. 729, 735, 736 : (1961) 1 

168 : 24 I.T.R. 10, 15. S.C.J. 632. 

3. (1959) 2 S.C.R. (Sup.) 964 ; A.I.R. 1959 6. (1961) 1 S.C.J. 625 : (1961) 2 S.C.R, 

S.C. 1049. 651, 663. 
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to release the consignment confiscated by the Customs Authorities. In coming to 
•the conclusion, Kapur, J., speaking for the Court, observed : - . , . . ^ 

“ The words ‘ for the purpose of such business ’ have been construed in Maud Revenue v. ■ 
Ahgh-Brewing Co. Lld. \ to mean “for the purpose of keeping the trade going and of making it 
'pay’.” ‘ 

After considering the relevant decisions, the learned Judge proceeded to state thus ; . 

“ They cannot be deducted if they fall on the assessee in some character other than that of a 
‘trader. Therefore, where a penalty is incurred for the contravention of any specific statutory pro- 
vision, it cannot be said to be a commercial loss falling on the assessee as a trader, the test being 
that the expenses which are for the purpose of enabling a person to cany on trade for making profits 
in the business are permitted but not if they are merely connected with the business.” . 

No doubt this judgment is really based upon the fact that an expense which is 
paid by way of penalty for breach of law cannot be said to be an amount wholly 
and exclusively laid out for the purpose of the business ; but the observations in 
the decision go further and indicate that the expenditure, if incurred by the trader 
in some character other than that of a trader, is not an allowable deduction. ' 

The aforesaid discussion leads to the following result : The expression “foi 
the purpose of the business ” is wider in scope than the expression “ for the purpose 
of earning profits Its range is wide : it may take in not only the day-to-day 
running of a business, but also the rationalization of its administration and moderni- 
•zation of its machinery ; it may include measures for the preservation of the business 
and for the protection of its assets and property from expropriation, coercive process 
or assertion of hostile title ; it may also comprehend payment of statutory dues 
and taxes imposed as a precondition to commence or for carrying on of a business ; 
it may comprehend many other acts incidental to the carrying on of a business. 
However wide the meaning of the expression may be, its limits are implicit in it, 
The purpose shall be for the purpose of the business, that is to say, the expenditure 
incurred shall be in the carrying on of the business and the assessee shall incur it in 
his capacity as a person carding on the business. It cannot include sums spent by 
the assessee as agent of a third party, whether the origin of the agency is voluntary 
•or statutory ; in that event, he pays the amount on behalf of another and for a 
purpose unconnected with the business. 

In the present case, the company, as a statutory agent of the deceased owners 
of the shares, paid the sums payable by the legal representatives of the deceased 
shareholders. The payments have nothing to do with the conduct of the business. 
The fact that on his default, if any, in the payment of the dues the Revenue may 
realise the amounts from the business assets is a consequence of the default of the 
assessee in not discharging his statutory obligation, but it does not make the expendi- 
ture any the more expenditure incurred in the conduct of the business; . : It is manifest 
that the amounts in question were paid by the assessee as a statutory agent to discharge 
a statutory duty unconnected with the business, though the occasion for the imposition 
arose because of the territorial nexus afforded by the accident of its doing business 
in -India. 

We, therefore, hold that the estate duty paid by the respondent was not an 
allowable deduction under section 10 (2) (xv) of the Act. We answer the question in 
the negative. The order of the High Court is wrong and is set aside. 

In the result, the appeals are allowed with costs. One set of hearing fees. , 

V- S. Appeals allowed- '. 



1. (1925) 12 T.C. 803, 813. 
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THE SUPREME COURT OF INDIA. 

Present : K. Subba Rao, J. C. Shah and S.M. Sikri, JJ. 

Dr. Sham Lai Narula . . .. Appellant*. 

V. , . 

Commissioner of Income-tax, Punjab, Jammu and Kashmir, 

Himachal Pradesh and Patiala . . Respondent. 

Jncome-iax Act {XI of 1922) — section 4 — Revenue or capital receipt — Interest — Compuisory 
xicqidsition of land — Delayed compensation — Statutory interest — Whether taxable. 

The statutory interest paid under section 34 of the' ILand Acquisition Act is interest paid for 
the delayed payment of the compensation amount and, therefore, is a revenue receipt liable 
to tax under the Income-tax Act. The scheme of the Land Acquisition Act and its express provisions 
establish that the statutory interest payable under section 34 is not compensation paid to the ower 
for depriving him of his right to possession of the land so acquired, but that given to him for the 
deprivation of the use of the money representing the compensation. 

, “ Interest ”, whether it is statutory or contractual, represents the profit the creditor might have 
made if he had the use of the money or the loss he suffered because he had not that use. It is some- 
thing in addition to the capital amount though it arises out of the capital amount. 

When the Legislature designedly used the word “ interest ” in section 34 of the Land Acquisition 
Act in contradistinction to the amount awarded, there is no reason why the expression should not 
be given the natural meaning it beats. 

Appeal from the Judgment and Order dated 31st January, 1962 of the Punjab 
High Court in I.T.R. No. 28 of 1960. 

R. N. Kirpal and A. N. Kirpal, Advocates, for Appellant. 

Gopal Singh and R. N. Sachthey, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

■Subba Rao, 7.— This appeal by certificate granted by the High Court of Punjab 
raises the question whether interest paid under section 34 of the I^nd Acquisition 
Act, 1894, hereinafter called the Act, is of the nature of a capital receipt or of a 
I revenue receipt. 

J The relevant facts are not in dispute and they may be briefly stated. The appel- 
lant, Dr. Shamlal Narula, is the manager of a Hindu undivided family, which owmed, 
inter alia, 40 bighas and 1 1 biswas of land in the to^vn of Patiala. The Patiala 
State Government initiated land acquisition proceedings for acquiring the said land 
under Regulations then prevailing in the Patiala State. It is common case that 
the State Regulations are in pari materia with the provisions of the Act. The State 
of Patiala first merged into the Union of Pepsu and later the Union of Pepsu merged 
into the State of Punjab. It is also common case that there was a Land Acquisition 
Act in the Union of Pepsu containing provisions similar to those obtaining in the 
: Act. On 6th October, 1953, the Act was extended to the Union of Pepsu. On 30th 
i September, 1955, the Collector ofPatiala made an award under the Act as a result 
•of wliich the appellant received on 1st December, 1955, a sum of Rs. 2,81,822, which 
included a sum of Rs. 48,660 as interest up to the date of the award. For the year 
■ .1956-57, the Income-tax OfiBcer included the said interest in the income of the Hindu 
1 undivided family of which the appellant is the manager, and assessed the same to 
-income-tax, after overruling t.he appellant’s contention that the said interest was a 
capital receipt and, therefore,- not liable to tax. On 14th June, 1957, the Appellate 
-Assistant Commissioner confirmed the order of the Income-tax Officer. The appel- 
lant preferred an appeal to the Income-tax Appellate Tribunal. The said Tribunal 
by its order dated 9th July, 1957, held that the said amount representing the interest 
was a capital receipt and on that finding the said amount was excluded from the 
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total income of the assessee. At the instance of the Cbnmiissioner of Income-taK 
the said Tribunal referred the following question to the High Court of Punjab under 
section 66,(1)' of the Income-tax Act, 1922: - 

“ Whether on a true interpretation of section 34 of the Land Acquisition Act and the Award: 
given by the Collector of Pepsu on the 30th September, 1955, the sum of Rs. 48,660, was capital, 
receipt not liable to tax under the Indian Income-tax Act ; 

The said Reference was heard by a Division Bench of the High Court and it 
held that the said amount was not a capital, but a revenue, receipt and as such 
liable to tax under the Indian Income-tax Act. Hence the present appeal. 

Learned Counsel for the appellant raised before us two contentions, namely, 
(i) the sum of Rs. 48,660 received by the appellant under the award was compensa- 
tion for depriving him of his right to possession of his property and was, therefore,, 
a capital receipt not liable to tax ; and (ii) whatever may be the character of the 
amount awarded under section 34 'of the Act by way of interest in a case where pos- 
session of the land has been taken by the State after the award, in a case where pos- 
session of the land acquired has been taken before the award, it would be a capital 
receipt, for it is said that in the latter the interest necessarily takes the_ character of 
compensation for depriving the owner of the land of his right to possession. 

On behalf of the Revenue the order of the High[Court is sought to be sustained 
for the reasons stated therein. 

The question raised turns upon the true meaning of the provisions of section 34 
of the Act. It reads : 

“ When the amount of such compensation is not paid or deposited on or before taking posses- 
sion of the land, the Collector shall pay the amount awarded with interest thereon at tbe'rate of six 
per centum per annum from the time of so taking possession until it should haye been so paid or 
deposited.” 

The section itself makes a distinction between the amount awarded as compensa- 
tion and the interest payable on the amount so awarded. The interest shall be paid 
on the amount awarded from the time the Collector takes possession until the amount 
is paid or deposited. To appreciate the scope of the section it is necessary to notice 
briefly the scope of an award and the manner in which possession is taken under 
the Act. After the statutory notifications are issued and the requisite notice is given 
to the persons interested in the land so acquired, the Collector, after holding the 
necessary enquiry, makes an award, inter alia, determining the amount of compensa- 
tion payable for the land so acquired. Section 15 of the Act says that in determining 
the amount of compensation the Collector shall be guided by the provisions contained 
in sections 23 and 24. Section 23 provides for the matters to be considered in deter- 
mining compensation ; section 24 describes the matters to be neglected in 
determining the compensation. A perusal of the provisions of section 23 shows 
that interest is not an item included in the compensation for any of the matters 
mentioned therein ; nor is it mentioned as a consideration for the acquisition of 
the land. Under clause (2) of section 23, the Legislature in express terms states that 
in addition to the market value of the land the Court shall in every case award a 
sum of 15 per cent, of such market value in consideration of the compulsory niature- 
of the acquisition. If interest on the amount of compensation determined under 
section 23 is considered to be a part of the compensation or given in consideration 
of the compulsory nature of the acquisition, the Legislature would have provided for' 
it in section 23 itself. But instead, payment of interest is provided for. separately; 
under section 34 in Part V of the Act under the heading “ Payment It is so done, 
because interest pertains to the domain of payment after the compensation has been 
ascertained. It is a consideration paid either for the use of the moiiey or for for- 
bearance from demanding it after it has fallen due. Therefore, the Act itself makes 
a clear distinction betxveen the compensation payable for the land acquired and the 
interest payable on the compensation awarded. 

Another approach to the problem leads to the same result. Under section 16- 
of the Act when the Collector has made an award under section 11 he may take 
possession of the land which shall thereupon vest absolutely in the Government 
free from all encumbrances. Under section 17 thereof : 
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“ In cases of tirgency, whenever the appropriate Government so directs, the Collector, thoueh 
mo such award has been made, may, on the expiration of fifteen days from the publication of the 
•notice mentioned in section 9, sub-section (1), take possession of any waste land or arable land 
'-needed for public purposes or for a ' Company. Such a land shall thereupon vest absolutely in 
■the Government, free from all encumbrances.” 

Under both the sections the land acquired vests absolutely in the Government after 
'the Collector has taken possession in one case after themakingofthe award and in 
the other, even before the making of the award. In either case, some time may lapse 
between the taking of possession of the acquired land by the Collector and the 
•payment or deposit of the compensation to the person interested in the land acquired. 
-As the land acquired vests absolutely in the Government only after the Collector 
has taken possession of it, no interest therein will be outstanding in the claimant 
after the taking of such possession; he is divested of his title to the land and his right 
to possession thereof, and both of them vest thereafter in the Government. There- 
■after he wiU be entitled only to be paid compensation that has been or will be 
awarded to him. He will be entitled to compensation, though the ascertainment 
thereof may be postponed, fromthedate of histitle to theland andtherightto posses- 
sion thereof have been divested and vested in the Government. It is as it were 
that from that date the Government withheld the compensation amount which the 
•claimant would be entitled to under the provisions of the Act. Therefore, a statutory 
-liability has been imposed upon the Collector to pay interest on the amount awarded 
from the time of his taking possession until the amount is paid or deposited. This 
mnount is not, therefore, compensation for the land acquired or for depriving the 
•claimant of his right to possession, but is that paid to the claimant for the use of his 
money by the State. In this we\v there cannot be any difference in the legal position 
between a case where possession has been taken before and that where possession 
has been taken after the award, for in either case the title vests in the Government 
only after the possession has been taken. 

The Legislature expressly used the word “ interest ” with its well known conno- 
tation under section 34 of the Act. It is, therefore, reasonable to give that ex- 
pression the natural meaning it bears. There is an illuminating exposition of the 
expression “ interest” by the House of Lords in Westminster Bank, Ltd. v. Riches'^. 
-The question there was whether, where in an action for recovery of any debt or 
■damages the Court exercises its discretionary power under a statute and orders that 
there shall be included in the sum for which the judgment is given interest on the 
■debt or damages, the sum of interest so included is taxable under the Income-tax Acts. 
If the said amount was “.interest on money ” within Schedule D and the General 
"Rule 21 of the -All Schedules Rules of the Income-tax Act, 1918, income-tax 
■was payable thereon. In that context it was contended that money awarded as 
damages for the detention of money was not interest and had not the quality of 
Interest. Lord Wright observed : 

“ The general idea is that he is entitled to compensation for the deprivation. From that point 
of view it would seem immaterial whether the money was due to him under a contract express or 
implied, or a statute, or whether the money was due for any other reason in law. In either case 
the money was due to him and was not paid or, in other words, was withheld from him by the debtor 
-after the time when payment should have been made, in breach of his legal rights, and interest was 
a compensation, whether the compensation was liquidated imder an agreement or statute, as for 
instance under section 57 of the Bills of Exchange Act, 1882, or was unliquidated and claimable 
•under the Act as in the present case. The essential quality of the claim for compensation is the 
•same, and the compensation is properly described as interest." 

This passage indicates that interest, whether it is statutory or contractual, represents 
the profit the creditor might have made if he had the use of the money or the loss 
he suffered because he had not that use. It is something in addition to the capital 
amount, though it arises out of it. Under section 34 of the Act when the Legislature 
designedly used the word “ interest ” in contradistinction to the amount awarded, 
we do not see any reason why the expression should not be given the natural meaning 
it bears. 


1. (1947) 28 T.C. 159, 189. 
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The scheme of the Act and the express provisions thereof establish that, the 
statutory interest payable under section 34 is not compensation, paid to the owner 
for depriving him of his right to the possession of the land acquired, but that given . 
to him for the deprivation of the use of the - money representing the compensa- 
tion for the land acquired. 

We shall now proceed to consider the case-law cited at the Bar. Where a . 
Tribunal directed the Improvement Trust, under the provisions of section 28 of the 
Land Acquisition Act, to pay interest to the assessee from the date of taking posses- 
sion of the property to the date of payment, a Division Bench of the Allahabad 
High Court held, in Behari Lai Bhargava v. Commissioner of Income-tax, C. B. 
and U.PJ, that the interest so awarded was in the nature of coinpensation for the 
loss of the assessee’s right to retain possession of the property acquired and, therefore, 
was not income liable to tax. The reason for the said conclusion is stated thus r 

“ It is not the ‘ fruit of a tree ’ — ^to borrow the simile used in Shaw Wallace's care^— but 
was compensation or damages for loss of the right to retain possession; and it seems to us that 
section 28 was designed as a convenient method of measuring such damages in terms of interest.’” 

As we have pointed out earlier, as soon as the Collector has taken possession pf 
the land either before or after the award the title absolutely vests in the Government 
and thereafter, the owner of the land so acquired ceases to have any title or right of 
possession to the land acquired. Under the award he gets compensation for both 
the rights. Therefore, the interest awarded under section 28 of the Act, just like 
under section 34 thereof, cannot be a compensation or damages for the loss of the 
right to retain possession but only compensation payable by the State for keeping, 
back the amount payable to the owner. Adverting to the said decision a Division . 
Bench of the Madras High Court in Commissioner of Income-tax, Madras v. 
Cr. RM. N. Narayanan Chettiar^, observed ; 

“ with great respect we find ourselves unable to follow the reasoning. Certainly 

we are not prepared to accept the judgment as a guide to the decision in the present case.” 

So was the interest granted to an assessee under section 18-A of the Income-tax Act 
on the advance parent of tax by him under the provisions of that section held to 
be income taxable in his hand : see Commissioner of Income-tax, Bihar and Orissa v. 
MaharajadhiraJ Sir Kameshwar Singh^. There, when the decision of the Allahabad 
High Court in Behari Lai Bhargava' s case^, was relied upon, the learned Judges 
refusing to follow it, observed thus : 


“ It is not a matter of discretion for the Central Government but the duty to pay interest is im- 
posed by the statute. Apart from this I think (with great respect) that the Allahabad decision is of 
doubtful authority. The decision is not consistent with the principle laid down in Schuhe v. BensteiP 
and Commissioners of Inland Revenue v. Barnato^. The Madras High Court expressly declined to 
follow the Allahabad case in Commissioner of Income-lax v. Narayanan Cliettiar.^" 

The Kerala High Court in P. V. Kurien v. Commissiojier of Income-tax, Kerala' 
held that interest paid on the enhanced amount of compensation directed to be paid 
by an appellate Court in an appeal against an award of compensation for com- 
pulsory acquisition of land under the Land Acquisition Act represented capital 
and was not income liable to be taxed under the Indian Income-tax Act. It was 
argued there, as is argued before us, that the interest awarded was a capital sum esti- , 
mated in terms of interest. In coming to the conclusion which they did, the learned 
Judges relied upon the decision of the Judicial Committee in Inglewood Pidp and 
Paper Co., Ltd. v. New Brunswick Electirc Power Commission^, and that of the 
Madras High Court in Revenue Divisional Officer, Trichinopoly v. Venkatarama 
Ayyar^. In the former, the Judicial Committee directed the purchaser who had 
taken delivery and possession of the property he had purchased before the sale to.. 


1. I.L.R; (1941) All. 54 : A.I.R. 1941 All. 135: 
9I.T.R.9,24. 

2. L.R. 59 l.A. 206 : I.L.R. 59 Cal. 1343 ; 

63M.L.J. 124(P.C.). ■ 

3. (1943)23 1.T.R. 470, 477 : I.L.R. (1944) 
Mad. 245 : (1943) 2 M.L.J. 316. 

4. (1933) 23 LT.R. 212, 225 : IX.R. 32 Punj. 
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7. (1962) 46 I.T.R. 288: (1963) 1 I.T.J.,82, 
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9. I;L.R. 59 Mad. 433 : 71 M.L.J. 69. 
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pay interest to the vendor on the purchase money from the date he had taken pos- 
session on the ground that “ the right to receive interest takes the place of the right 
to retain possession.and is within the rule'” ; and in the latter, though it arose under 
the Land Acquisition Act, possession was taken by the Government under circum- 
stances falling outside the scope of sections 16 and 17 of the said Act. In both the 
cases the title did not pass to the vendee in one case and to the State in the other when 
possession was taken by them and, therefore, it may be said that the owner was given 
interest in place of his right to retain possession of the property. But in a case where 
title passes to the State, the statutory interest provided thereafter can only be regarded 
either as representing the profit which the owner of the land might have made if he 
had the use of the money or the loss he suSered because he had not that use. In 
: no sense of the term can it be described as damages or compensation for the owner’s- 
^ right to retain possession, for he has no right to retain possession after possession 
was taken under section 16 or 17 of the Act. We, -therefore, hold that the statutory 
; interest paid under section 34 of the Act is interest paid for the delayed payment of 
. the compensation amount and, therefore, is a revenue receipt liable to tax under the 
. Income-tax Act. The order of the High Court is therefore, correct. 

In the result, the appeal fails and is dismissed with costs. 

V.S. Appeal dismissed^ 

THE SUPREME COURT OF INDIA. 

Present K. Subba Rao, J.C. Shah and S.M. Sikri, JJ. 

The State of Madhya Pradesh and others . . Appellants* 

V. 

Sirajuddin Khan . . Respondent. 

Madhya Pradesh Abolition of Proprietary Rights {Estates, Mahals, Alienated Lands) Act, 

I 0/1951), section 8 and Schedule I, rules 2 (2) and 8 (1). — Abolition of zamindari estates — 
"Compensation on the basis of net income — Statute providing for deduction of income-tax from 
tross income — Deduction of super-tax, whether permissible. 

Under the Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act (1 of 1951) the proprietary rights of the Zamindar, in the estate vested in the 
State and he was paid compensation therefor calculated at the rate of 10 times the net income- 
IS provided for under the Rules. The net income was to be calculated by deducting from the gross 
ncome, inter alia, the average of the income-tax paid in respect of the income from big forest during 
10 agricultural years preceding 31st March, 1951. The Compensation Officer in calculating the 
;ompensation payable for the respondent deducted from the gross income, not only the income- 
ax paid by him but also the super-tax and surtax paid by him, and this was confirmed by the higher 
luthority. The respondent applied to the High Court under Articles 226 and 227 of the Constitu- 
ion and the High Court allowed the petition and quashed the orders holding that deduction of 
uper-tax and surtax are not authorised by the Act. On appeal by the State to the Supreme Court. 

Held, that super-tax should not be taken into consideration for calculating the compensation- 
tayable to a zamindar on taking over of his rights in the estate. 

There are pronounced differences between the incidents of income-tax and super-tax. While 
uper-tax, except in a few cases, is payable by the assessee direct, the income-tax is payable by him 
lirect as well as by deduction. Though both the taxes are assessed on the total income of a person, 
he total income for the purpose of income-tax is computed on the basis of income classified under- 
lie, different heads mentioned in section 6 of the Income-tax Act of 1922, whereas super-tax is not 
;oncemed with the different heads but is payable on the total income so ascertained. It is not 
)ossible legally to predicate what particular part of the super-tax is attributable to an income from a. 
larticular source. 

The qualification that income-tax paid should have been in respect of the income received from 
he big forest necessarily excludes super-tax, for under the Income-tax Act no super-tax is payable 
n respect of the income received from big forest, but only in respect of the total income. As the- 
ule is concerned with the calculation of the net income from the estate after making certain deduc- 
ions, only those deductions which have direct relation to that income are allowed. 

If the Legislature has used the expression ‘ income-tax ’ in the Rules, with the knowledge that 
inder the Income-tax Act, two separate taxes, namely, income-tax and super-tax are imposed, the- 
ntention must be that the expression will refer only to income-tax and not to super-tax. 


* C.A. No. 510 of 1963. 


19- 


350 the supreme court journal. \ . [19iM ' 

Appeal by Special Leave from the Judgment and Order dated 22nd January, ' 
1960 of the Madhya Pradesh High Court in Misc, Petition No. 35 of ,1959. 

B. 5e/z, Senior Advocate (7. N. Shroff, Advocate, with him), for Appellant,. . 

K. N. Rajagopul Sasiri, Senior Advocate {A. G. RatnaparkhU Advocate, -witli 
Irirn), for Respondent. - 

The Judgment of the Court was. delivered by . 

Subba Rao, J.— This appeal by Special Leave raises the question whether the 
expression “ income-tax ” in clause (.c) of sub-rule (2) of rule 2 of Schedule I to the 
Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals,. Alienated Lands) 
Act, 1950 (M.P. 1 of 1951), heremafter called the Act, includes super-tax. 

The facts are as follows. The respondent was the zamindar of Bhadra Estate 
in Balaghat District of Madhya Pradesh. His estate was known as Bahela Zamindari 
•consisting of 78 villages. The Act came into force on 26th January, 1951. Under 
the Act the proprietary rights of the zamindari vested in the State arid he became 
entitled to compensation in respect of the said rights in the said villages under section 8 
•of the Act. The compensation was to be determined in accordance -with the Rules 
•contained in Schedule I to the Act. Under rule 8 of Schedule I the zamindar would 
be entitled to compensation at 10 times the net income. The net income would he 
•calculated by deducting from the gross income, inter alia, the average of the income- 
tax paid in respect of the income from big forest during 30 agricultural years preceding 
31st March, 1951. On 30th November, 1951, the Compensation Officer determined 
the compensation payable to the respondent at Rs. 2,21,330-12-6. In arriving at 
that figure he deducted not only the income-tax payable by the respondent but also 
the super-tax and surcharge payable by him. The average of the income-tax paid 
hy him during the material 30 years was only Rs. 3,760-2-9, but if the average of 
the super-tax and surcharge was included, the average came to Rs. 7,070-8-0. 
The result was that the net yearly income of the estate was reduced by Rs. 3,310-5-3 
and compensation was paid to him on the basis of . the amount so reduced;. The 
respondent moved the Settlement Commissioner under section 15 of the Act .for 
enhancement of the compensation, but the Commissioner confirmed the order of 
.the Compensation Officer. Thereafter, -the respondent filed an application in the 
High Court under Articles 226 and 227 of the Constitution for quashing the order 
of the Compensation Officer. The High Court held, oh a construction of the relevant 
provisions of the Act, that super-tax should not be taken into account while calcula- 
ting the compensation payable to the respondent. The State of Madhya Pradesh 
has filed the present appeal against the order of the High Court. 

Mr. Sen, learned Counsel for the State, contends that the objectof rule 2 (2) (c) 
is to provide a method for ascertaining the net income of ah estate, that in that 
context there cannot be any justifiable distinction between income-tax and super- 
tax, for both of them have, inter alia, to be deducted from the gross income to arrive 
at the net income, and that the Legislature used the word “ income-tax ” in its 
•comprehensive sense so as to take in super-tax. He adds that under the Income-tax 
Act super-tax is only an additional duty of income-tax and, therefore, a part of it. 

Mr. Rajagopal Sastri, learned Counsel for the respondent-assessee, argues 
That in construing a provision of an expropriatory Act the Court will have to con-, 
■strue such a provision strictly and if so construed, super-tax cannot be included in 
the expression “ income-tax ”. He took us through the relevant provisions of the 
Income-tax Act to support his contention that super-tax is different in its, origin, 
■description, scope, incidents and collection from the income-tax. 

The question turns upon the correct inte^retation of rule 2 ^2) (c) of the Rules 
of Schedule I to the Act. The relevant provisions of the Act and the ride read : 

Section 8 (1) of the Act. — “ The State Government shall pay to every proprietor, who is divesKl 
-of proprietary rights, compensation determined in accordance with the rules contained in Schedule!. 

Schedule I to the Act, Rule 2 (2). — ^The net income of ah estate or mahal in the . Centra 
IProvinces shall be calculated by deducting from the gross income the sums under the follotvraK 
•heads, namely 
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(c) the average of the income-tax paid in respect of the income received from big forest during 
the period of thirty agricultural years preceding the agriculture year iii which the relevant date falls ; 
♦ . . * ' ■ * * * 

Rule 8. (1) The amount of compensation in the Central Provinces and» in Berar shall be ten 
times the net income determined in . accordance with the, rules herein contained. 

The combined effect of the said provisions is that for the purpose pf ascertaining 
the.net income of aii estate one of the deductible items is. the average of the income- 
tax paid in respect bf the income received from the big forest. That average is 
ascertained on the basis of the iricome-tax paid during the 30 . agricultural years 
. preceding the agricultural year in which the relevant date falls. The comperisation 
payable is ten times the net inbome ascertained under the Rules. The relevant date 
for the purpose of ascertaining the average, is the date specified by notification 
by the State Government under section 3 of the Act : for instance, if the relevant 
date falls in the year 1951; the income-tax paid during the years 1921 to -1951 will 
afford the basis for arriving at the average. 

To appreciate the distinction between the concepts of income-tax and super-tax 
a brief history- of their incidents will- not be inappropriate. Under the Income-tax 
Act of 1886 the total incoihe from various sources was riot the criterion for assess- 
ment but the different sources alone were the basis for it. For the first time the 1918 
Act introduced the scheme of total income for the puipose of determining the rate 
of tax. ' Under that Act several heads were enumerated, under which the income of 
an assessee fell to be charged. The 1922 Act went further and enacted that loss 
^under one head of “ income ” can be set-off against the profit under another, head. 
Till the 1922 Act super-tax was separately levied. It was first introduced 'by the 
Super-tax Act of 1917. and then it was replaced by the 1920 Act. Only in 1922, 
for the first time, it was incorporated in the Income-tax Act. Though both .the 
taxes are dealt with by the same Act, their distinctive features are maintained. As 
regards income-tax, in the words of a learned author, “ section 3 charges the total 
income, section 4 defines its range, section 6 qualifies it and sections 7 to 12 quantify 
it”. There are various other sections which provide the machinery for the ascer- 
tainment of the, total income for assessment and recovery of tax. As regards super- 
. tax, a separate chapter, viz., Chapter IX, deals with it ; it comprises sections 55 to 
58. Section 55 is the charging section for the purpose of super-tax ; under that 
section, 

■ “ In addition to the income-tax charged for any year, there shall be charged, levied and paid 

for that year in respect of the total income of the previous year an additional duty of income- 

tax (in this Act referred to as super-tax) at the rate or rates laid down for that year by a Central 
Act” 

Section 56 says that for the purpose of super-tax, except in specified cases, the total 
income shall be the total income as assessed for the purpose of income-tax. Section 
56-A exempts from super-tax certain dividends. Section 58 (1) applies by reference 
to super-tax certain provisions of the Act relating to the charge, assessment, collec- 
tion and recovery , of income-tax. It would be seen from this Chapter that though 
super-tax is described as an additional duty of income-tax it is not incorporated 
iin the income-tax ; its identity is maintained. A self-contained Chapter deals 
with the charge, assessment, collection and recovery of super-tax. There are essen- 
tial differences between the two taxes emanating not only from the express provisions 
contained in Chapter IX but also from the omission to apply the specified sections 
of the Act to the said tax. Successive Finance Acts also made a distinction between 
the two taxes. 

This is not the occasion to notice in detail the differences between the two taxes. 
It is enough to state that there are pronounced differences between the incidents 
of the two taxes. But two relevant differences may be noticed, namely : (i) though 
both the taxes are assessed on the total income of a person, the total income for the 
purpose of income-tax is computed on the basis of income classified under the diffe- 
rent heads mentioned- in section:' '6 of the Act, whereas super-tax is not concerned 
with the different heads, but is payable on the total income so ascertained ; and 
s c J — 45 
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(ii) wliife super-tax, except in a few cases, is payable by the assessee direct,, the 
income-tax is payable by, him direct as well as by deduction. , While in the case of 
income-tax by reversing the process the tax attributable to a particular, source can; 
be ascertained, in the case of super-tax no such process is possible as the said liability 
springs into legal existence only after the total income is ascertained. .The only 
possible method by which the saidtax may be split up is by working out the propor- 
tion of the tax payable by the assessee in respect of an income from a particular 
source on the basis of the ratio the said income bears to the, total income. But this 
method is not sanctioned by the Kci. It is not legally possible to predicate, what 
particular part of the super-tax is attributable to an income from a particular source, 
for unlike in the case of income-tax, total income alone is the criterion and the 
income from, different sources is not relevant. To , illustrate : super-tax . is how 
levied on income over certain level — at present Rs. 25,000. If . total 
income is^ Rs. 35,000 made up of Rs. 20,000 from big forest and Rs. . 15,000 from 
other sources, .what is the super-tax attributable to the income from the big forest ? 
The answer is, it is not possible to do so. . , 

., With this background let us give a close look to the provisions , of rule 2 (2) (c) 
of the Schedule I to the Act. The legislative intention is manifest from the express 
language used and also by internal evidence. With the knowledge that under the 
Income-tax Act two separate duties, namely, income-tax and super-tax, are imposed, 
the Legislature has used the expression “ income-tax ”. If the intention was to 
refer to both the taxes, it would have stated “income-tax and super-tax”. The 
mention of the one and the omission of the other is a sure indication of its intention. 

The qualification that income-tax paid should have been in respect of the 
income received from the big forest necessarily excludes super-tax, for , under the 
. Income-t£OC Act no super-tax is payable in respect of the income xeceived from . 
big forest, but only in respect of the total income. As we have pointed out earlier, 
it is not legally possible to disintegrate and allocate a portion of the super-tax .to . 
the income attributable to the big forest. It is not paid in respect of the ihcbine 
from the big forest, but is paid only in respect of the total income. If the contention 
of the appellant prevails, though the income from big forest, falls' below' the’ taxable 
income, if will be deducted if, in combination Avith the income from other sources, . 
the income goes up to the taxable level. In that event super-tax not payable in res- 
pect of the income from big forest will have to be deducted. That apart, the Rules 
made under the Act do not provide for any machinery for allocating the super-tax 
payable on the total income among the different sources. It is said that the same 
difficulties are present even in the case of income-tax. Though income-tax is also 
a tax on the total income of an assessee, the Act, as we have indicated earlier, , jprq- 
vides for computing the income under different heads and, therefore, it is not in- 
appropriate to describe a particular tax as attributable to an income from a particular 
head, but it would wholly be inappropriate to describe that a part of the super-tax 
is payable in respect of an income from a particular source. 

The argument of Mr. Rajagopal Sastri, learned Counsel for the respondent, 
that the 30 years mentioned in the rule takes us back to a period when there was no 
super-tax appears to be not sound, for, as we have stated earlier, super-tax 'vas 
payable in one form or other from the year 1917. That apart, if the income-tax I 
takes in super-tax, the non-existence of super-tax in a particular year does hot. 
make any difference in ascertaining the average, for the income-tax for that year will 
be the income-tax without the addition of super-tax. This circumstance is hot, 
therefore, of much relevance and we exclude it from our consideration., ’ 

The argument that if the Legislature intended , not to exclude super-tax from 
the gross-income, it would have expressly stated, so in the rule is an attempt to put 
the shoe in the wrongToot. The proper approach,, particularly in the case of an ' 
expropriatory statute, is to ask the question why.the.Legislature did not expressly ' 
mention super-tax, if it intended to do so. The use. of one of the .two well-under- 
stood expressions is, on the other hand, an indication-thatThe Legislature provided 
forihe deduction of the one used and not of the other omitted.' The reason for the :> 
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rule, if it is legitimate to speculate,-- appears to be that as it is concerned with the cal- 
culation of the net income from the estate after, making certain deductions, only 
those deductions which have a direct relation to that income are allowed. If the 
other construction prevails, speculation would take the place of certainty and super- 
tax not paid factually in respect of the income from big forest would have to be deduc- 
ted. Such a construction defeats the purpose of the rule. 

Some of the decisions cited at the Bar may now be noticed. Lord Simmer 
pithily remarks in Brooks v. The Commissioner of Inland Revenue'^ : 

“ .for super-tax is another and a new tax nonetheless, though it is an additional 

.duty of Income-tax.” 

In Bates, In re : Selmes v. Bates", a testator gave to his wife by his wiU “ such 
a sum in every year as after deduction of the income-tax for the time being payable 
in respect thereof wiU leave a clear sum of ,£2,000 It was held that .the wife was 
entitled to the £2,000 free of income-tax only and was not entitled payment of any 
sum in respect of super-tax. There the trustees, were directed to pay the annuity 
after deducting the income-tax in respect of that annuity. Rejecting the argument 
advanced on behalf of the wife that the said annuity should be free from super- 
tax also, Russell, J., observed : 

“ Now super-tax was not a charge in respect of any particujar annuity or sum, but was a 
charge in respect of the recipient’s whole income and was not a matter \vith which the trustees would 
be charged or concerned at all, and, in his opinion, what the testator had done was to give the widows 
• the yearly sum of £2^500 clear of all deductions for which the trustees were accountable, but that 
' did not include super-tax, which she must pay herself.” 

' The learned Judge jproceeded to state : 

. . " No super-tax is really payable in respect of this sum.” 

■ It is true that the said judgment turned upon the provisions of a particular will, 
but the reasoning is helpful. There, income-tax was deductible in respect of sum 
.bequeathed, here income-tax is, deductible in respect of the income received from 
big forest. As super-tax is not a charge in respect of income from big forest, on the 
parity of reasoning it shall be held that the word “Income-tax” used in clause (c) 
of rule (2) of Schedule I to the Act excludes super-tax. In Reckitt, In re ; Reckitt y. 
Reckitt^, a fund was bequeathed to trustees upon trust for investment and to pay 
out of the income of the investments “ the annual sum of £5,000 free of income-tax ” 
during the .life of the annuitant. The Court of Appeal held that the annuitant was 
entitled to have the sum paid to her without deduction on account of super-tax and 
that the trustees must pay the super-tax payable in respect of that sum out of the 
incorhe of the fund. The conclusion turned upon the provisions of the will. Lord 
Hanworth, M.R., distinguished the decision in Bates, In re : Selmes v. Bates^ 
on the ground that Russell, J., founded his judgment upon the reference to deduc- 
tions and also upon the direction to the trustees that specified sum should be paid 
after deduction of income-tax in respect thereof and proceeded to observe that in 
the case before them ho reference was made to the system, or the power of the trustees, 
to make deductions ; and that it was simply that a total sum in each year was to be- 
paid free of income-taxi That decision may be right or wrong on the construction 
of the will before the Court of Appeal, but the features which distinguished Bate's: 
Case'\ from the decision va.. Reckitt' s case^, are also present in the case before us'- 
now. Here also the rule empowers the prescribed authority to deduct from the 
gross income-tax paid , in respect of the income received from big forest. The earlier 
decision is more in point to the present case than the later. Be that as it may, 
the English decisions on the construction of the vdll are not of much help in 
construing the express provisions of rule 2 (2) (c) of Schedule I to the Act ; they shall' 
be construed on their , own terms. Having regard to the terms of the rule, we have- 
come to the conclusion that income-tax does not take in super-tax. 

In the result, the appeal fails and is dismissed with costs. 

-■■ ■V.S. ' ' ■ Appeal dismissed. 


1. (1914) 7.T.C.236,258. 3. (1933) I.T.R, 1 : L.R. (1932) 2 Ch. 

2. L.R. (1925) Ch.D. 157, 159, 160, 161. - 144,: 1932 All E.R. 961. 
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■ THE SUPREME COURT OF INDIA; ; . " 

(Civil Appellate Jurisdiction.), ' 

Preseot :---K. Subba Rao, J. C. Shah and S. M. Shcri, JJ. 
‘Cominissioner of Income-tax, Madras . . . . Appellant* 

■ - V. ' , ■ ' ' 

Mir Mohammad Ali .. .Respondent. , 

’The Aruna Mills, Ltd., Ahmedabad , . , . Intervener. 

Income-tax Act {XI d/1922), section 10 (2) (vii), second paragraph 1 {\i-a.)—:-Depreciali6n' allowance— 
.Motor vehicle — Replacement of petrol engine by new diesel engine — J^tra depreciation, whether allowable. 

A bus o\viier and transport operator replaced the petrol engines in two of his buses, by new diesel 
•engines, incurring an expenditure pf Rs. 18,544. In the relevant income-tax assessment, he claimed, • 
•in addition to the normal^ depreciation, extra depreciation tmder the second paragraph of sections • 
10 (2) (vi) and 10 (2) (vi-a) of the Income-tax Act. This was disallowed by the Department and : 

the Tribunal. But the High Court answered the Reference made under section 66: (1) in favour of 
the assessee. On appeal by the Department, ' 

Held, (by majority) Subba Rao and Sikri, JJ. — ^Tlte new diesel engines fitted in the motor vehicle 
■would be machinery installed_ within the meaning of the expression in clauses (vi) and (vi-a) of sec- 
tion 10 (2) and extra depreciation is allowable on that score. 

The word ‘ machinery ’ occurring in clauses (iv), (v), (vi) and (vi-a). must bear the same ordh 
aiary meaning of the word in all the clauses. It means “ some mechanical contrivances which, by 
themselves or in combination with one or more other mechanical contrivances, by the combined mov^ 
ment and inter-dependent operation of their respective parts generate power, or evoke, modify, apply ■ 
or direct natural forces with the object in each case of effecting so definite and specific a result. ' 

A diesel engine is clearly machinery. 

The expression ‘installed’ did not necessarily mean ‘fixed in position’ buf'was also used 
the sense of ‘ inducted or introduced ’, or ‘ to place an apparatus in position for service or use.’ 

Per Shah, J. —To be installed, the machinery being new must for the purpose of the business, 
brought into service as a self-contained unit. It would be difficult to regard introduction of a im 
■part, which has no independent use in the business conducted by the assessee, as machinery install 
ifor the purpose of the second paragraph of clause (vi) of section 10 (2) of the Act. ISS 

That it may be capable of being used in another business by the same or another assessee a! 
•self-contamed umt is irrelevant in considering its admissibility for initial allowance in the busiu 
•an which it is actually used. 

The assessee will not be entitled to the claim of extra depreciation. ■ 

Appeal from the Judgment and Order dated 16th November, 1959, of the iVTadi 
"High Court in Case Referred No. 82 of 1956.t 

S. K. Kapur, Senior Advocate (R. N. Sachthey, Advocate, with him) i 
.Appellant. ’ 

S. Swaminathan and jR. Gopaldkrishnan, Advocates for Respondent. 

S. T. Desai, Senior Advocate [J. B. Dadachanji, O. C. Mathur and Ravind 
.Narain, Advocates of Mjs. J. B. Dadachanji & Co., with him), for Intervene 

The Court delivered the following Judgments 

Sikri, J.— (for K. Subba Rao, J. and himself).— .This is an appeal by the Con 
imissioner of Income-tax, Madras, against the Judgment of the High Court date 
November 16, 1959, on a certificate granted by the High Court under section 66-A C 
■of the Indian Income-tax Act, 1922. 

The respondent, Mir Mohd. Ali hereinafter referred to as the assessee is a bii 
•owner and transport operator at Vellore, North Arcot District He had a Bet 
•of buses, and during the year of account ending with March 31 *1950 (relevant t' 
•assessment year 1950-51) he replaced the petrol engines in ’two of his buse 
'(MDJ 583 and MDJ 723) by new diesel engines, incurring an expenditure o 
Rs. 18,544 in this connection. Before the Income-tax Officer, apart from chimi 
nomal depreciation under the first paragraph of clause (vi) of section 10 (2), he als( 
claimed depre-ciation under the second paragraph of clause (vi) and clause (vi'3j 
of the Indian Income-tax Act, 1922. The Income-tax Officer allowed only 25% 


.* C. A. No. 145 of 1963. 24 tli Aprii, 1964< ' 

t (I960) 2 M.L.J. 460. 


355 


II] C.I.T., MADRAS V. MIR MOHAMMAD AU (5'//cr/, /.)• 

depreciation under the first paragraph of clause (vi). The assessee appealed un- 
successfully to the Appellate Assistant Commissioner on this point. There were- 
other points involved in the appeal but as we are not concerned with them in this 
appeal, they are. not bemg mentioned. On further appeal, the Appellate Tribunal 
held that 

“ the assessee is not entitled to extra depreciation under section 10 (2) (vi) or section 10 (2> 
(vi-a) because however important the engine might be for running of a motor, it is after all part 
of an equipment and it cannot by itself become “ machinery ” for the purpose of claiming, 
extra depreciation, as envisaged in these sub-sections. We have to hold that the installation of the 
new engines is only a^capital addition. For the above reasons the assessee was rightly refused the 
extra depreciation he claims.” 

The Income-tax Appellate Tribunal, on the application of the assessee, referred 
the following question to the High Court : 

“ Whether extra depreciation is admissible under the provisions of section 10 (2> (vi-a) of the 
Income-tax Act, in respect of a diespl oil engine fitted to a motor vehicle in replacement of the 
existing engine ?” 

We m'ay'mention that another question regarding disallowance of interest had 
also been referred to the High Court but we are not concerned with that in the 
present appeal. 

As the^High Court felt that there had been an accidental slip in framing the 
question, it amended the question and the amended question reads : 

“Whether extra depreciation is admissible under the provisions of section 10 (2) (vi) and sec- 
tion 10 (2) (vi-a) of the Income-taxfAct in respect of the diesel oil engines fitted to the motor vehicles 
in replacement of the existing engines 2” 

The High Court answered this question in the affirmative, i.e., in favour of the 
assessee.' The Commissioner of Income-tax, on obtaining a certificate under section 
66-A (2)2of the Income-tax Act, has filed this appeal. 

Before attempting to answer the question, it is necessary to set out the relevant 
provisions of tbe Income-tax Act. The relevant provisions, as in force at the relevant 
time, were : 

“ Section 10 (2). Such profits or gains shall be computed after making the following allowances, 
namely : — 


(iv) in respect of insurance against risk of damage or destruction of buildings, machinery, 
plant, furniture, stocks or stores, used for the purposes of the business, profession or vocation, the 
amount of any premium paid ; 

(v) in respect of current repairs to such buildings, machinery, plant or furniture, the amount 
paid on account thereof ; 

(vi) in respect of depreciation of such buildings, machinery, plant, or furniture being the 
property of the assessee, a siun equivalent where the assets are ships other than ships ordinarily 
plying on inland waters to such percentage on the original cost thereof to the assessee as may in any 
case or class, of cases be prescribed and in any other case, to such percentage on the written down 
value thereof as may in any case or class of cases be prescribed ; 

and where the buildings have been newly erected, or the machinery or plant being new has 
been installed, after the 31st day of March, 1945, a further sum (which shall however not be deduc- 
tible in determining the written down value for the purposes of this clause) in respect of the year 
of erection or installation equivalent : — 

(a) in the cate of buildings the erection of which is begun and completed between the 1st 
day of April, 1946 and the 31st day of March, 1952 (both dates inclusive), to fifteen per cent of the 
cost thereof to the assessee ; 

(i>) in the case of other buildings, to ten per cent of the cost thereof to the assessee ; 

(c) in the case'of machinery"or plant, to twenty per cent of the cost thereof to the assessee : 

Provided that — 


(vi-a) in respect of depreciation of buildings newly erected, or of machinery or 
new which has been installedrafter the 31st day of March, 1948, a further sum (which shall be ae- 
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ductibie in determining the written down value) equal to the amount admissible under clause (vi) : ; 
(exclusive of the extra allowance for double or multiple shift working of the machinery or plant and ' 
the initial depreciation allowance admissible under that clause for the first year of erection of the 
building or the installation of the machinery or plant) in the assessments for each Of the five years ■ , 
commencing on the 1st day of April, 1949, and ending with the 31st day of March, 1954 : 

Provided that where, in respect of such machinery or plant, the assessee establishes that the , , ; 
market value of similar machinery or plant on the 31st day of March, 1953, is lower than the original , 
cost, then, subject to the provisions of clause (vi), there shall be made in the assessment for the year 
commencing next after that date a further allowance (which shall be deductible in determining the 
written down value) of an amount by which the written down value of the machinery or plant as 
on that date (without deduction of the initial depreciation admissible in the first year) would have 
exceeded the corrosponding written down value thereof as on the same date if the market pnee of • : 
the machinery or plant had been taken as the actual cost of the assessee ; 

(vii) in respect of any such building, machinery or plant which has been sold or discarded 
or demolished or destroyed, the amount by which the written down value thereof exceeds the amount ’ 
for which the building, machinery or plant, as the case may be, is actually sold or its scrap value : ' 

Provided that ' . 

(5) In sub-section (2) ‘plant’ includes vehicles, books, scientific apparatus and surgical 
quipment purchased for the purpose of the business, profession or vocation ” 

The point at issue before us has been considered by three High Courts, The . 
Bombay and Andhra Pradesh High Courts have held against the assessee while 
in the judgment under appeal*, the Madras High Court has held in favour of the 
assessee. The High Court of Andlira Pradesh, in the case of £. Srikantiah v. Com-- 
missioner of Income-lax, Andlira Pradesh\ followed the Bombay case and expressly 
dissented from the Madras case. 

In the judgment under appeal (reported as Mir Mohd.' AH v. Commissioner 
of /7ico7ne-ta.v, theHighCourtarrivedat the conclusion by the following ^ 

steps : 

(a) Machinery must be given the same meaning with reference to each of the statutory pro* . 

visions, in section 10 (2) (vi) and section 10 (2) (vi-a) ; . , . 

(b) A diesel engine is machinery by the test laid down in the case of Corporation of Calcutta V.' 

Chairman, Cossipore and Chitpore Municipality ^ ; . i’ 

(c) Machinery does not cease to be machinery merely because it has to be used in conjunction , 
with one or more machines. Nor does it cease to be machinery merely because itiis, for instance, ' 
installed as part of a manufacturing or industrial plant ; 

(d) The statutory provision for depreciation is in the alternative. Whether it is plant or 
whether it is machinery without its being itself a plant, the assessee is entitled to claim the statutory , 
allowance for depreciation. 

The question then is : Which is the correct view ? First, the history of para- 
graph two of clause (vi) may be noticed. The object of the Income-tax (Amendment) 
Act, 1946 (VIII of 1946), which first inserted the provisions regarding extra deprecia- 
tion, was to encourge the modernisation and rehabilitation of industry and trade. 
The Second World War had ended recently and during the long war, machinery 
and plant had not, only not been replaced or modernised but had been subjected to 
excessive wear and tear and needed rehabilitation. During the War, there had also 
been great advance in technology. 

It is then pertinent to point out that the word ‘ machinery ’ occurs in clauses (iv), , 
(v), (vi) and (vi-a) of section 10 (2). Prima facie the same meaning must be given 
to the word ‘ machinery ’ in all these clauses. If a machine is machinery for pur- 
poses of giving an allowance in respect of insurance or for repair^ or in respect of 
normal depreciation or for the purpose of paragraph one of clause (vi), it must also 
•be machinery for the purpose of^second paragraph of clause (vi) and clause (vi-a). 

But it is said that the scheme of paragraph two of clause (vi) and clause (vi-a) is 
•diflbrent from that of paragraph one of clause (vi) inasmuch as before it can qualify 
for extra depreciation, the machinery must be new and must be installed, and the rate 
of depreciation is.provided in the Act itself. Keeping in view this scheme, it is urged ^ 

1. (1961) 1 An.W.R. 78 : A.I.R. 1961 A.P. 318. 3. L.R. (1922) 48 LA. 435 : IX.R. 49 Cal 

2. (1960) 2 M.L.J. 460. 190 (P.C.) - 
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that the word ‘ machinery ’ must be given a restricted meaning in paragraph two of 
■clause (vi) and clause (vi-a), and the meaning suggested is that it must be a “self-con- 
tained unit capable ofbeingputto use in the business, profession or vocation for the 
benefit of which it was installed That this is the true meaning, it is further said, 
is evidenced by the definition of the word ‘ plant ’ in section 10 (5). It is argued 
that this definition indicates that for purposes of paragraph two of clause (vi) and 
■clause (vi-a), ‘plant,’ including a vehicle, should be viewed as a unit and component 
parts thereof are excluded from its puiwiew, and ‘ machinery ’ should also be con- 
•sidered in the same light. - 

Let us now examine these contentions. First, we do not think that there is any- 
thing in the scheme of the second paragraph of clause (vi) and clause (vi-a) that throws 
any light on the construction of the word ‘ machinery ’ in these clauses. It is true 
that the machinery must be new and it must be installed and the rate of allowance 
is prescribed in the Act itself. But the requirement that the machinery must be new • 
•does not tell us what is -machinery’. Assuming for'the present that a diesel engine 
is macliinery, if an assessee buys and installs a second-hand diesel engine, he will not • 
be given the extralallowance under the second paragraph of clause (vi), and the ground, 
would be that the engine is not new and not that because it is second-hand, it is not 
machinery. Similarly, if it is- purchased but not installed, the ground of refusal 
would be that it has not been installed and not that because it has not been installed 
it has ceased to be machinery. Suppose a new machinery is purchased but not 
installed, it would not qualify for extra depreciation on the ground that it has not 
been installed and not because it has ceased to be machinery due to its non-installa- 
tion. The fact that the rate of depreciation is provided for in the Act has also no 
bearing on the question of the construction of the word ‘ machinery ’. This fact 
only indicates that the Legislatme had made up its mind as to the extent of encourage- 
ment to be given to industry and, therefore, it did not consider it necessary to' 
delegate this to the rule-making authority. 

The definition of the word ‘ plant ’ in section 10 (5) equally does not throw any 
light on the meaning of the .word ‘ machinery ’. The word ‘ plant ’ is of wide import 
but even so it may be argued that vehicles, books, scientific apparatus and surgical 
equipment are not ‘ plant ’ in all businesses, professions and vocations. The Legis- 
lature settled this possible controversy, but without throwing any light on 'the true 
meaning of the word ‘ machinery ’. 

What then is the test for determining whether a mechanical contrivance is 
machinery for the purposes of second paragraph of clause (vi) and clause (vi-a) ? 
The Privy Council in the case of Corporation of Calcutta v. Chairman, Cossipore 
and Chitpore Mimicipality\ hazarded the following definition of ‘machinery’. 

“ The -word ‘ machinery' when used in ordinary language prima facie, means some mechanical 
contrivances which, by themselves or in combination with one or more th^ one other 
mechnical contrivances, by ^the combined movement and inter-dependent operation of their 
respective parts generate power, or evoke, modify apply or direct natural forces with the object 
in each case of effecting so defiidte and specific a result.” 

They had already observed that the word ‘ machinery ’ must mean more than a 
collection of ordinary tools. The Privy Council case was not a tax case but prima 
facie, the ordinary meaning of the word ‘ machinery ’ — and the word ‘ machinery ’ 
is an ordinary and not a technical word — ’must, unless there is something in the con- 
text, prevail in the Indian Income-tax Act also. 

According to the above definition, a diesel engine is clearly ‘ machinery 
Indeed, rule 8 of the Income-tax Rules treats aero-engines separately from aircraft. 
It is true that this rule cannot be used to interpret the clauses in the Act but it does 
show that components of an aircraft, which are machinery, can be treated separately. 

Further, when the assessee purchased the diesel engines, they were not ‘plant 
or part of a plant ; because they had not been installed in any vehicle. They were, 
according to the definition given by the Privy Council, machinery . They were not 


1. L.R. (1922) 48 1.A. 435 ; I.L.R. 49 Cal. 190 (P.C.). 
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yet part of a plant and, according to the Act, 20% of the cost thereof was allowable ' 
to -the assessce. All the conditions required by the Act are satisfied. .If we bok 
at the point of time of purchase and installation, what was purchased, and installed; 
was machinery. , ; , ' . 

The learned Counsel next contended that the assessee is not, entitled to, extra ■ 
depreciation because a diesel engine cannot be said to be installedi. He urges that 
the word ‘installed’ is wholly inappropriate to cover the fixing of a diesel engine in 
a motor vehicle. We are of the opinion that there is no force in this contention. 
As observed by the Bombay High Court in the case of Commissioner of Income- 
tax V. Saraspur Mills, Ltd.^, the expression ‘installed’ did not necessarily mean 
fixed in position but was also used in the sense of ‘ inducted or introduced ’ ; or to 
use the language of the Madras High Court in the case of Commissioner of income- 
tax, Madras v. Sri Ram Vilas Services, Pvt., Ltd.\ installed would certainly mean to . 
place an apparatus in position for service or use. We are of the opinion that when 
an engine is fixed in a vehicle it is installed within the meaning of the expression in 
clauses fvi) and (vi-a). 

Accordingly, we hold that the High Court was correct in answering the question 
referred to it in the affirmative. The appeal, therefore, fails and is dismissed with 
costs. 

Shah, J . — I am unable to hold that the respondent is entitled to the allow- 
ance under section 10 (2) (vi), paragraph 2, in respect of the diesel engines claimed 
by him. 

Section 10 of the Indian Income-tax Act provides that tax shall be jjayable on 
the profits and gain of assessee under the head “ profits and gain of business, pro- 
fession, or vocation”. By sub-section (2) in the computation of taxable profits 
certain allowances prescribed therein are permissible. We are primarily concerned 
in this appeal with the initial allowance permissible under the second paragraph of 
clause (vi) of sub-section (2). But clauses (iv), (v), (vi), (vi-a) and (vii) are inter- 
related and it may be necessary briefly to refer to those provisions. By clause (iv) 
allowance for premium paid in respect of insurance against risk of daihage or 
destruction of buildings, machinery, plant, furniture, stocks or stores, used for the 
proposes of the business, profession or vocation is admissible. Under clause (v) ah 
amount paid on account of any current repairs to such buildings, machinery, plant 
or furniture is an admissible allowance. Clause (vi) recognises by the first paragraph 
a right to normal depreciation of a percentage on the prescribed valuation of such 
buildings, machinery, plant or furniture, which are the property of the assessee. 
The second paragraph at the material time stood as follows : 

" and where the buildings have been newly erected, or the machinery or plant being hew has • 
been installed, after the 3 1st day of March, 1945, a further sum (which shall however not be deductible 
in determining the written down value for the purposes of this clause) in respect of the year of 
erection or installation equivalent, etc., etc.” 

Clause (vi-a) w'hich was inserted by Act LXVII of 1949 permitted a further . 
depreciation allowance in respect of buildings newly erected or of machinery or plant 
being new which had been erected or installed after March 31, 1948, in not more than , 
five successive assessments, for 'the financial year next following the previous year in 
which such buildings were erected, or machinery or plant installed.- Clause (vii) - 
permitted as an allowance the difference between the written down value and the sale 
price of: scrap value of such buildings, machinery or plant which had been sold, 
discarded, demolished or destroyed. 

All these clauses dealt \yith allowances in respect of assets of the specified des- 
cription and, used for the purpose of business, profession or vocation. The deprecia- ; 
tion allowance permitted rmder the first paragraph of clause (vi) which may. be called 
the normal, allovyance is in respect of all buildings,' machinery, plant and furniture . 

1. A.I.R. 1960 Bom. 218: I.L.R.- (1960) 2. (I960) 1 M.L.J, 325 : 1.Lk. (I960) Mad. 

Bom. 21. .... 
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of the assessee used for the purpose of his business. By the second paragraph of 
clause (vi) an initial allowance in the year in which buildings have been newly erec- 
ted or the machinery or plant being new has been installed after March 31, 1945, 
is allowable. Use of the definite article “ the ” in the second paragraph indicates 
that the buildings, machinery or plant referred to in that paragraph must also be 
used for the purpose of the business, profession or vocation of the assessee. How- 
ever to qualify for the initial allowance under paragraph two, the buildings must be 
newly erected or the machinery or plant being new must have been installed after 
March 31, 1945. 

The rival views are pressed upon us in support of the respective cases of the 
Commissioner and the assessee as to the meaning of the second paragraph. The 
Commissioner contends that the building, machinery or plant for which the initial 
allowance is admissible must be a self-contained unit capable of being put to use in 
the business, profession or vocation for the benefit of which it is erected or installed. 
It is submitted that the second paragraph of clause fvi) was enacted with the object 
of giving a fillip to industry which had been starved during the war years of new 
machinery and building activity. But the building, machinery, or plant to quahfy 
for the initial allowance were not intended to be in the nature of replacement, addition, 
or repair to existing units : they had to be buildings newly erected or machinery 
or plant being newly installed. On behalf of the assessee it was contended that the 
Legislature has not put any restriction of the nature suggested on behalf of the Com- 
missioner and, therefore, any building or a part thereof newly erected or any new 
machinery or plant or a part thereof installed, qualified for the benefit of the initial 
allowance. 

The question to be decided is one about the intention of the Legislature. Can 
it be said that when to an existing building a room or even a floor is added that the 
additional constructiSn is a building newly erected ? In my view, that does not 
appear to be the intention. Such an addition to an existing structure, becomes a 
part of the structure, and cannot be said to be a building newly erected. If every 
alteration or addition in an existing building is covered by the second paragraph of 
clause (vi) mere repairs falling within the words of clause (vi) may also quahfy for 
initial allowance. If a mere addition to a building cannot be regarded as such an 
erection as is contemplated by the second paragraph of clause (vi), it would be 
difficult to hold that the machinery or plant would include part of machinery or 
plant. 

Counsel for the assessee concedes that replacement of a petrol engine by a 
diesel engine in a motor transport vehicle is not installation of plant. The question 
is whether it is installation -of machine. In my view replacement of a petrol engine 
by a new diesel engine in a motor car cannot be said to be installation of 
machinery within the meaning of the rUevant clause. To be installed, the machinery 
being new must for the purpose of the business be brought into service as a self-con- 
tained unit. If the argument of the assessee is sound, every bolt, nut, rod or flywheel 
which constitute a part of machinery would qualify for the initial allowance and 
the difference between the allov/ance for repairs and initial allowance may be obli- 
terated. Counsel for the assessee also did not, as I understood him, contend that 
replacement of a mere part of machinery was installation of machinery within the 
meaning of the second paragraph of clause (vi). The Legislature has not given any 
definition for that expression, and the expression “ machinery ” is otherwise some- 
what difficult to define. The Judicial Committee in Corporation of Calcutta v. Cos- 
sipore and Chitpore Municipality^, when it was called upon to consider whether a 
tank supported on columns, and which could be filled by pumping from a reservoir 
belonging to the Corporation could be regarded as machinery within the meaning 
of the Bengal Municipal Act, 1884, observed at page 445 : 

“ K their Lordships were obliged to run the hazard of the attempt (to define machinery) they 
would be inclined to say that the word ‘ machinery ’ when used in ordinary language, prima facie 


1. (1922) L.R. 48 LA. 435: 1.L.R. 49 Cal. 190. 
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means some meclianical contrivances which, by themselves or in combination with one or riiore 
other mechanical contrivance, by the combined movement and inter-dependent operation of their 
respective parts generate power, or evoke, modify, apply or direct natural forces with the object in 
•each case of effecting so definite and specific a result.” , , 

But we are not called upon in this case to decide whether a diesel engine is in the' 
abstract machinery. The question is whether a diesel engine, \vhich is used for 
replacing a petrol engine, in a vehicle used by a transport operator for the purpose of 
his business is machinery installed within the meaning of section 10f2)(vi), paragraph 2. 
Whether “ machinery ” is some contrivance for supplying motive power to another 
contrivance wliich directly produces an article or is a mechanical contrivance which 
produces or assists in the production of an article it would be difficult to regard 
introduetioD of a mere part, wliich has no independent use in the business conducted 
by the assessee, as machinery installed for the purpose of the second paragraph of- 
clause (vi). The Legislature has provided for the normal depreciation by paragraph 
1 of clause (vi) and in respect of newly installed machinery it has provided for the 
initial allowance, the object being to induce industrialists to start new industries or 
to extend their existing industries by erecting new buildings, or installing new 
machinery or plant. 

A diesel engine by itself may undoubtedly be used in a business other than that 
■of a transport operator, for instance, for working a pump to draw underground 
water and may for that purpose be regarded as a self-contained unit. But that is ; 
not decisive of the question whether in the business of a transport operator a diesel 
engine used to replace a petrol engine may be regarded as machinery installed.' 
Machinery installed within the meaning of paragraph 2 of section 10 (2) (vi) is quali-' 
fied by the expression “ used for the purposes of the business ”, and therefore unless 
•as a self-contained unit the machinery is used for the purposes of the business initial 
■depreciation would not be admissible in respect thereof. That it may be capable of 
being used in another business by the same or another assessed as a self-contained 
unit is irrelevant in considering its admissibility for initial allowance in the business 
in which it is actually used. , 

It would be fruitless to refer to the schedule under rule 8 of the Income-tax Rules 
for computing the allowance in respect of the depreciation under section 10 (2) (vi). 
The schedule catalogues different items in respect of which depreciation is admis- 
sible at the rates prescribed. But whether a particular item is admissible for initial 
allowance in the second paragraph must depend upon two factors: (i) that it is in 
respect of the year of erection or installation that the initial allowance is permissible ; 
and (ii) the building or the machinery is used for the purposes of the business. If 
it is a predicate of admissibihty to initial allowance that the machinery must be new 
and a self-contained unit in the particular business in the carrying on of which the 
initial allowance is claimed, the fact tliat in certain conditions that machinery may 
■be regarded as self-contained for the purpose of another business in which it is used, 
would furnish no guide in ascertaining whether initial allowance is permissible as 
a deduction in the assessment of taxable income of the business in which it is actually 
used. 

In my view the appeal should be allowed and the question referred for opinion 
•should be answered in the negative. 

Order of the Court In accordance with the opinion of the majority the 
appeal is dismissed. ' 

V.S. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

Present K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 
'Commissioner of Income-tax, Bihar and Orissa, Patna . . Appellant* 

V. ■ ' 

Rani Bhuwaneshwari Kuer Respondent. 

Income-tax Act {XI of 1922), section 16 (1) (c), Third Proviso — Transfer of assets — Trust for discharge 
<of settlor’s debts — Income thereafter to be for benefit of settlor and others — Trust not revocable for more than 
■six years— No benefit to settlor out of income of other beneficiaries — Whether to be added to settlor’s own income. 

The assessee, -vvith a view to liquidate her debts, conveyed to certain trustees, her properties which 
after discharge of the debts, were to be held in trust for her self, her husband and her sons. The assessee 
by a subsequent instrument clariEed that the deed of trust was irrevocable for a period wliich, on re- 
koning, was more than six years. The settlor had no direct or indirect benefit in the rest of the income 
of the trust which ^vas received by the other beneficiaries. For the assessment year 1947-48 the De- 
jartment included the entire income from the trust in the settlor’s total income. Tire Tribunal in 
appeal applied the Third Proviso to section 16(1) (c) of the Indian Income-tax Act, 1922, and directed 
the deletion of the entire income from the assets transferred. The High Court, or. Reference by the 
Department confirmed the order of the Tribunal holding that the entire income was not taxable 
an the hands of the assessee by virtue of the Tliird Proviso to the section so long as the power of revoca- 
tion was not exercised by the assessee and also held that the assessee was liable to tax on the income 
oreceived by herslef from the trust. On appeal, by the Departments by Special Leave, 

Held, that by virtue of the Third Proviso to section 16 (1) (c) of the Act, the income received by 
the beneficiaries under the deed of trust other than the assessee could not, until the power of revoca- 
tion arose to the assessee, be deemed to be the income of the assessee for the purpose of assessment 
to income-tax. 

The conditioirs necessary for the application of the Third proviso to the section are ; that the 
trust should not be revocable for a period exceeding six yeais or during the lifetime of the beneficiary 
and that the settlor or disponer should have no direct or indirect benefit from the income given to the 
beneficiary, 

. The scheme of the section is that where there is a revocable transfer of assets, the income derived 
from such assets is still to be considered the income of the settlor. The first proviso to section 16 (1) 
'(c) is explanatory and specifies what would be deemed a revocable transfer in spite of the deed being 
•described as irrevocable. The second protdso explains the meaning of the expression ‘ settlement ’ 
or ‘ disposition.’ If the deed is held to be revocable imder the first Proviso the Third Proviso still 
■saves the income from being assessed in the hands of settlor if the deed is not revocable for a period 
■exceeding six years and if the settlor derived no direct or indirect benefit from the income of the settle- 
ment. 

The proviso does not operate to exclude the income which the settlor receives as a beneficiary 
from liability to income-tax, it merely excludes that part of the income which is under the deed of 
■settleinent given to another person from liability to tax in the hands of the settlor, if the condition 
prescribed by the Third Proviso are fulfilled. 

Appeal by Special Leave from the Judgment and Decree dated 9th May, 1961, 
■of the Patna High Court, in M.J.C. No. 497 of 1957. 

N. D. Karkhanis and R. N. Sachthey, Advocates, for Appellant. 

Sarjoo Prasad, Senior Advocate, {B. D. Singh and D. Gobttrdhan, Advocates, 
■with him), for Respondent. 

The Judgment of the Court was delivered by 

Shah, T.— ’Rani Bhuwaneshwari Kuer — hereinafter referred to as ^ the assessee^ 
was the proprietor of a seven-sixteenth share in an estate known as ‘ Tekan Raj , 
Laving inherited that estate from her parents. The assessee later acquire by pur- 
■chase a major portion of the remaining nine-sixteenth share in the Raj. The estate 
Leld by the assessee was heavily encumbered, and, with a view to arran^ for liquida- 
tion of the debts, the assessee executed an indenture of trust- dated 20th January, 
1941, whereby theTekari Raj and certain zamindari properties owned by the assessee 
were conveyed to certain named trustees to be held in trust, subject to conditions 


* C.A. No. 620 of 1963. 


28th April, 1962. 
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specified therein. The principal beneficiaries under the deed, after payment of the 
debts were the assessee, her husband and her five sons. 

By the 23rd clause of the deed it was directed that after making certain pay- , 
ments the trustees shall divide the surplus of the net rents, issues and profits thereof 
in the proportions set put in the clause. The 24th and the 25th clauses dealt with the 
devolution of the beneficial interest in the event of death of any of the bpeficiaries. 
By the 41st clause it was provided that after the debts and liabilities set out in Schedule 
‘ D ’ to the deed were paid off and discharged, the settlor shall be entitled to make 
a permanent trust of some of the villages demised under the deed for the maintenance 
and upkeep of the Tekari Forts, observance of Durga Puja and other purposes speci- 
fied therein, and in the event of the settlor dying before payment and discharge of the . 
debts and liabilities set out in Schedule ‘ D ’ and without making any pemanent 
trust for the purposes enumerated, the settlor enjoined the trustees after discharge 
of the debts mentioned in Schedule ‘ D ’ to set apart property fetching a net income- 
of Rs. 20,000 to form the corpus of the permanent trust to meet the expenses relating 
to the repair of the Tekari Forts, celebration of Durga Puja and other purposes 
specified. By the 42nd clause it was provided that trust under the deed shall ter- 
minate after payment of the debts and liabilities set out in Schedule ‘ D ’ or after , 
the death of the last amongst the sons, whichever event shall last occur, and by the 
43rd clause it was provided if any of the beneficiaries under the deed or their heirs, 
in future shah challenge the Indenture of Release and Agreement dated 6th December, . 
1939, executed by the settlor in favour of her husband and the action taken there- : 
under, the said beneficiary shall on making such objection forfeit his right as a bene- , ; 
ficiary under the deed. It was also provided that if there shall be any breach by any , 
of the beneficiaries or of the covenants or conditions and limitations imposed under ■ 
the deed, he or she shall not be entitled to any money or to any share in the rents,. : 
’ issues or usufruct of the trust property and he or she shall be deemed to have been , 
excluded from the categories of beneficiaries and his or her share of the rents, issues. , 
and profits will be dealt with or enjoyed by the settlor in her entire discretion, provided ; 
always that the settlor may at any time during her life by any deed revocable or 
irrevocable revoke or vary either wholly or partly the trust or any provisions of the; ; 
deed, but not before the payment and discharge of the debts and liabilities as ihen- . , 
tioned in Schedule ‘ D ’, and provided further that notwithstanding such revocation 
of the trust the settlement made under the deed remained good and effective subject 
to the forfeiture clause set out therein. i 

^ This deed was modified by a deed of rectification dated 22nd December, 1941, - 
reciting that with the consent of all persons who were parties to the deed of trust, 
it was directed that at any time during the lifetime of the assessee, the assessee had 
the power to revoke or vary, either wholly or partly, the trust or any provisions of . 
the deed of trust, but not so as to affect the payment and discharge of the debts and , 
liabilities as mentioned in Schedule ‘ D ’ thereto and the original deed of trust shall ' 
be read and construed as if it contained a power vested in the settlor (the assessee) 
during her life by deed to revoke or vary, either wholly or partly, the trust or any 
provisions of the said trust, but not so as to affect the payment and discharge of the 
debts and liabihties as mentioned in Schedule ‘ D ’. , . ■ 

Another deed called a deed of amendment was executed, by the assessee on I2th ; 
January, 1942. By this deed paragraphs 22, 32, 33, 35, 36 and 37 of the original 
deed, were cancelled and other paragraphs including paragraphs 23, ‘24 ' and . 42. ,, 
were amended and modified and paragraphs 42 (a), .44 and 45 were added. By the; ■ 
amendment of para^aph 23 the surplus rents, issues and profits of the .trust proper!)' ; 
were to be divided m seven equal shares and by the amendment made in clause 24, 
it was provided that in the event of the death of any of the sons, liis share of the rents, 
issues and profits shall become payable to his heir or heirs. By the modification , ' 
in paragraph-42.it was provided that' the trust under the deed may terminate after . ■ ; 
payment of the debts and liabihties of the trust that w'oiild then be outstanding or 
- after extinguishment of the Thicca leases in favour of the Maharajadhiraj of - ■ 
Darbhanga or in favour of Capt. Maharaj Kumar Gopal ^Saran Narain Singh of ;;.;. 
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Tekari, wliicliever event shall occur last. Paragraph 42 (a) provided that after the 
provisions as laid do\vn in paragraph 41 had been carried out and when the last 
contingency set out in paragraph 42 as modified had arisen, the beneficiaries or the 
heirs or successors-in-interest or representatives-in-interest of such of them as had 
acquired any right from any of the beneficiaries under the deed shall be entitled to 
partition the trust property according to their shares. The material part of para- 
^aph 45 provided ; 

" That the settlement made under these presents shall be permanent, unalterable and irrevo- 
cable so far as the interest created under these presents are concerned, but each beneficiary shall 
have full right to make any sort of arrangement about devolution or succession or make such 
■alienation as he may . think fit, about his share, but the trust created under these presents shall be 
irrevocable, so long as the debts mentioned above including all the liabilities on the Trust property 
up to date are not fully paid up or discharged or so long as theThicca leases in favour of Hon’ble 
Maharajadhiraj ofDarbhangaor .Capt.' Maharaj Kumar G.opal Saran Narain Singh remain good 
-and effective whichever event shall happen last. 

Provided that always para^aph 43 of the Indenture of Trust dated 20th January, 1941, sfiatl 
henrcforth be read subject to this paragraph. 

♦ ♦ * ♦ Sjc « itiii 

In proceedings for assessment for the assessment year 1947-48 the Income-tax 
Officer, Gaya, ~Palamau Circle, Gaya, rejected the contention raised by the assessee 
that the income under the trust was taxable in the hands of the trustees under the 
■deed of settlement and applying the provisions of section 16 (1) (c) of the Indian 
Income-tax Act, 1922, brought the income of the trust to tax as part of the assessee’s 
.income. The order passed by the Income-tax Officer was corffirmed in appeal to 
the Appellate Assistant. Commissioner, but the Income-tax Appellate Tribunal 
reversed that order. ■ The Tribunal observed that 

" revocation involved taking back that which was given once, but in the present case there 
•was nothing done by the assessee by which it could be said that she had taken back what she 
had given by the original deed of trustj” 

and the trust was therefore not a re('Ocable trust as contemplated by section 16 (1) (c) 
of the Income-tax Act. 

The High Court of Judicature at Patna directed the Income-tax Appellate 
Tribunal under section 66 (2) of the Act to state a case and to refer the following 
questions : 

(1) Whether the trust created by the assessee is a revocable trust within the meaning of 
section 16 (1) (c) of -the Income-tax Act ? 

(2) Whether the incoine from the property which is the subject-matter of the settlement men- 
tioned in question (I) can be deemed to be the income of the assessee under section 16 (1) (c) of the 
Income-tax Act ? 

The High Court held that thedeed of trust dated 20th January, 1941 (as modified 
by the subsequent deed dated 12th January,1942) was wdthinthe meaningof section 16 
<1) (c) of the Income-tax Act a revocable trust, but not being revocable for six years 
from the date of its creation, by virtue of the third proviso to section 16 (1) (c) which 
•controlled not merely the substantive provisions of section 16 (1) (c) but the first 
proviso to that section as well, the income received by the beneficiaries (other than 
^he settlor) under the deed of trust was not liable to be included in the income of the 
■assessee. The High Court accordingly directed that the income of the trust property 
which is the subject-matter of the settlement of the trust, was not liable to be assessed 
Jo tax under the third proviso to section (1) (c), but only so long as the power of re- 
■vocation granted by the 'deed was not exercised by the assessee under the terms of 
the deed of trust. The High Court also declared that the assessee was liable to pay 
tax on the income received by her in the character of a beneficiary out of the trust 
, properties. 

Against the order passed by the High Court, with Special Leave, the Commis- 
sioner of Income-tmc, Patna, has appealed to this Court. 

The principal question which falls to be determined in this appeal is whether 
by the third prowso to clause (c) of section 16 (1), income received by the bene- 
ficiaries other than the assessee is income arising to them by virtue of a settlement 
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which is not revocable for a period exceeding six years, and from which income ;the. 
assessee derives ‘no benefit direct or indirect. Section 16 (l).(c) provides ^ ^ ^ 

" (1) In computing the total income of an assessee— ■ 

(a) . v . * v.,;,* , ' .*■ 

/{b) . * . • , * . * - ■ * ' * 

(c) all income arising to any person by virtue of a settlement or disposition whether revocable 
or not and whether effected before or after the commencement of Indian Inconie-tax (Amendment) 
Act 1939 (VII of 1939), from assets remaining the property of the settlor or disponer, shall be deemed 
to be income of the settlor or disponer, and all income arising to any person by virtue of a revocable 
transfer of assets shall be deemed to be .income of the transferor : ' 

Provided that for the piurposes of this clause a settlement, disposition or transfer shall be 
deemed to be revocable if it contains any provisions for the retransfer directly or indirectly of the 
income or assets to the settlor, disponer or transferor or in any way gives the settlor, disponer. or 
transferor a right to reassume power directly or indirectly over the income of assets ; 

Provided further that the expression “ settlement or disposition ” shall for the puipose of. . 
this clause include any disposition, trust, covenant, agreement, or arrangement, and the expression 
“ settlor or disponer ” in relation to a settlement or disposition shall include any person by whom 
the settlement or disposition was made : , 

Provided further that this clause shall not apply to any income arising to any person by virtue 
of a settlement or disposition which is not revocable for a period exceeding six years or during the 
lifetime of the person and from which income the settlor or disponer derives no direct or indirect 
benefit but that the settlor shall be liable to be assessed on the said income as and when the power 
to revoke arises to him.” ■ . , ■ - 

The Higli Court held that the deed of trust was one in which the assets remained 
the property of the settlor, but as the trust was not revocable for a period of six years, 
the income received by the beneficiaries (other than the assessee) was not liable 
to be taxed as the assessee’s income till the power to revoke arose in his favour. 

The point in dispute in this appeal is about the applicability of the third proviso 
to section 16 (1) (c), which seeks to exempt from the operatipn of the principal clause 
income which arises to anyperson underthe deed of settlement executed by the assessee. 
Two conditions are necessary for the application of the third proviso — •(!) that the 
trust should not be revocable for a period exceeding six years or during.the lifetime 
of the beneficiary and (ii) the settlor or disponer should have no direct or indirect , 
benefit from the income given to the beneficiary. 

Counsel for the Commissioner contended fn the first instance that the. third 
proviso to section 16 (1) (c) applied to the trust created by the assessee because in 
fact within six years of the date of its execution the deed was revoked, and that in 
any event on a true interpretation of the covenants of the deed of trust it was revocable 
within six years. The plea that the trust was in fact revoked within six years was 
never raised before the Revenue Authorities, the Tribunal or even the High Court, 
and is plainly unsustainable. There are, it is true, certain recitals. made in the deed ' 
dated 18th September, 1946, executed by the assessee, which is styled .“iDeed for 
further alteration of terms and constitution of trust ” by the assessee, that the .lia- 
bilities referred to in Schedule ‘D’ to the deed of trust dated 20th January, 1941, . 
had been fully discharged and the beneficiaries had been receiving the surplus 
rents, issues and profits according to their respective shares in the same and the settlor ' . 
had by a deed of trust dated 28th May, 1946, conveyed and settled a portion of her 
seventh share in the rents, issues and profits of the trust properties, as well as in the 
corpus of Slu-i Bhubreshwari Hari Haresh Private Trust for meeting certain expenses. 
But those recitals do not even prima facie indicate that the trust was revoked at any 
time. We cannot therefore entertain this new ground for the first time in this Court. , 

It may be noticed that whereas under the original clause 43 of the deed of trust 
dated 20th January, 1941 , even though the trust was expressly made revocable, it could . 
not be revoked before payment of the debts and discharge of the liabilities mentioned- ■ 
in Schedule “D”. ' By the 45th clause which was added by the deed of amendment 
dated 12th January, 1942, the settlement made under the deed was declared permanent, 
unalterable and irrevocable so far, as the interest, created under the deed of amend- 
ment was concerned,- and was also to, stand irrevocable so long as the, debts mentioned 
in Schedule ‘ D ’ and other liabilities of the trust , including aU- the .'liabilities on the , 
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trust properties were not fully paid up and discharged and so long as the leases 
in favour of the Maharajadhiraj of Darbhanga or Capt. Maharaj Kumar Gopal 
Saran Narain Singh remained good and effective, whichever event last happened 
It is conceded that the lease in favour of the Maharajadhiraj of Darbhanga was to 
enure till 1965 and the lease in favour of Capt. Maharaj Kumar Gopal Saran Narain 
Singh till 1954. By clause 45 of the deed of amendment the right of revocation was 
not exercisable till the Thicca leases in favour of the Maharajadhiraj of Darbhanga 
and Capt. Maharaj Kumar Gopal Saran Narain Singh remained good and effective, 
- and we are unable to hold that the deed of trust was revocable within six years as 
provided by section 16 (1) (c) of the Act. 

It was urged on behalf of the Commissioner, in the alternative, that the third 
proviso to section 16 (1) (e) did not protect the assessee against the application of 
substantive part of that clause, because the assessee was deriving under the terms of 
the deed of trust a direct benefit. There are in the third proviso, two cumulative 
conditions on the existence of which the exemption from liaWlity to have the income 
arising from a settlement included in the assessee’s income depends. The effect of the 
two conditions is that, that part of the income which arises to any person by virtue 
of the settlement which is not revocable for a period of six years or which is not 
revocable during the lifetime of the beneficiary will not be included in the settlor’s 
income, provided that from the income of such person the settler derives no benefit 
direct or indirect. The third proviso to section 16 (1) (c) does not operate to exclude 
the income which the settlor receives as a beneficiary, from liability to income-tax ; 
it merely excludes that part of the income which is under the deed of settlement given 
to another person from liability to tax in the hands of the settlor, if the conditions 
prescribed by the third proviso are fulfilled. The contention raised by the Com- 
missioner that if under the deed of trust the settlor has reserved to himself as a 
beneficiary any part of the income of the property settled, the third proviso will 
not apply to the deed of trust runs contrary to the plain words of the statute. In 
terms, the third proviso excludes from the operation of the principal clause that 
part of the income alone which arises to any person under a deed of settlement ; 
it does not remove from its protection the entire deed of trust, if part of the income 
is not covered by the conditions prescribed or if the settlor had, in a part of the 
income, interest direct or indirect. 

Finally, it was contended that the third proviso only operates in respect of 
deeds of settlement or disposition which are referred to in clause (c), but not to deeds 
of settlement or disposition wluch by the first proviso are deemed to be revocable in 
the conditions mentioned by the first proviso. In other words, it is submitted, the 
benefit of the proviso is not available in those cases where the settlement or disposition 
is deemed by the proviso to be revocable, because it contains a provision for the 
retransfer directly or indirectly of the income or aSsets to the settlor, or in any way 
it gives the settlor, disponer or transferor a right to reassume power directly or in- 
directly over the income or assets. We are unable to agree with this contention also. 
By the first proviso, settlements, dispositions or transfers of the character described 
therein, are deemed revocable for the purpose of the principal clause. The func- 
tion of the first proviso and the second proviso is plainly explanatory. The second 
proviso in terms says that the expression “ settlement or disposition ” is to include 
any disposition, trust, covenant, agreement, or arrangement, and the expression 
“ settlor or disponer ” is to include any person by whom the settlement or disposi- 
tion was made. Similarly, the first proviso states that settlements, dispositions or 
transfers, if they are of the character described, shall, for the pup)ose of the principal 
clause, be revocable transfers. If that be the true interpretation, and we think it 
is, it would be impossible to hold that the third proviso does not operate in respect 
of settlements^ dispositions or transfers which are by the first proviso revocable 
for the purpose -of that clause. 

In a case decided by the Bombay High Court Ramji Keshavji v. Commissioner 
of Income-tax, Bombay \ Kania, J., in considering the scheme of section 16 (1) (c) 
observed ; 
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“ The first stage is that when there is a revocable transfer of assets, the income derived from 
5 uch assets is still to be considered the income of the settlor. The law next specifies by the first pro-' 
viso what would be deemed revocable transfer, in spite of the deed being apparently irrevocable;^ 
The relevant question for that proviso is this : Is this transfer revocable because it fulfils the cohdi-' 
•tions contained in the proviso ? ' The answer to that question can be only,- it is revocable, or it'is not. 

■If the answer is in the negative, no further discussion can arise because, bn the face of itj the decd 
is not revocable and therefore, it does not come under section 16 (1) (c). , If, however; the answer to 
the question is in the affirmative, the .deed, although ostensibly irrevocable, is deemed to be revocable, 
.and thus becomes a revocable transfer of assets, within the meaning of the substantive provision of 
. section 16 (1) (e). Having reached that stage, the law proceeds to consider further what is found 
in the third proviso. The scheme appears to be that although in fact, after reading the provisions 
•of section 16 (I) (c) with the first proviso, the transfer is revocable, the law will not still consider the 
.income derived from such a settlement the income of the settlor, provided the settlement is not re- 
vocable for a period exceeding six years of during the lifetime of the person for whom the income 
is settled, and, further, from which income the settlor derives no direct or indirect benefit.” 

In our view, that passage correctly summarises the effect of the third proviso 
to section 16 (1) (c). 

The High Court was therefore right in holding that by virtue of the third proviso 
;to section 16 (1) (c) of the Indian Income-tax Act, 1922, the inconie received by the 
beneficiaries under the deed of trust other than the assessee could not until the power 
•of revocation arose to the assessee, be deemed to be the income of the assessee for 
Ihe purpose of assessment to income-tax. ; ■ 

The appeal fails and is dismissed with costs. . • , ■ 

V.S. * Appeal dismissed, 
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The Commissioner of Income-tax, Kerala and Coimbatore 

(In all the Appeals) . . Appellant* . 

V. 
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Income-tax Act {XI of 1922) as amended by Act 'XXV 0 / 1958 ), section-^ (3) {{) and -clause (b)~ 
Trust— Business, is property and can be held in trust— Definite percentage of income from— Wholly set aba 
Jor religious and charitable purposes— Exempt ' from taxation— Business held in trust— Business carried l 
behalf of religious or charitable institution— District matteers separately dealt with, 

_ A testator created a trust in respect of his properties among which were two businesses, and fh 
main object of the trust was to carry on the two businesses. Sixty per cent, of the income from al 
the properties, including the business was to be utilized for religious and charitable purposes for tb 
first twenty years and thereafter eight-five per cent, of the income for the same purposes, and the res 
to be spent upon non-religious and non-charitable purposes. For the assessment years falling with!: 
the twenty years, the Department held that the sixty per cent, income was not exempt from taxatio; 
under section 4 (3) (i) as a result of the Amendmg Act of 1953. The Ttibunal in appeal and the Higl 
'Cptirt on a relerence held otherwise. The Department appealed to the Supreme Court, 

_ Held, the sixty per cent, of the income from the tiust properties is e.xempt from assessment t< 
income-tax under section 4 (3) (i) of the Act* 

The word ‘ property ’ is a term of the widest import and a business would undoubtedly be pro- 
perty, and could be held imder trust for religious and charitable purpose. . .. 

The dichotomy between the two expressions “ wholly ” and “ in part ” is not based upon tb ' 
■dedication of the whole or a fractional part of the property but between the dedication of the said 
property wholly for religious or charitable purposes or in part for such purposes. 

. If half a house is held in trust wholly for religious or charitable purposes, it would be coverec 

Ly the first part of the substantive clause of Cl. (i) for in that event the subject-matter of the trust i 
•only the said half of .the house and that half is held wholly for religious or charitable purposes. 

The expression ‘ in part ’ therefore, must apply to a case other than a property a part of wliicb 
is wholly held for religious or charitable purposes. ' , , 

* G.A. Nos. 606 to 610 of 1963., . ' ■ . '• • 29th April, 196L 



- nj CJ.T., KERALA AND COIMBATORE V. KRISHNA WARRIAR (Subba Rao, J.). 367 

It is not an inflexible rule of construction that a proviso in a statute should always be read 
as asllimitation' upon the effect of the main enactment. Generally the natural presumnt^on 
is that but for the proviso, the enactmg part of the provision would have included the subject-matter 
. oftheproviso 5 but the clear language ol the substantive provision as well as the proviso may establish 

' that the proviso is not a qualifying clause of the main provision, but is in itself a substantive provision. 

Clause ib) of the proviso to section 4 (3) (i) is an independent provision dealing rvith a case of 
business which is \ot vested in trust for religious or charitable purposes but one carried on 
on behalf of a religious or charitable uistitution; 

The words ‘ such income ’ occurring in the proviso only means the income accruing or arisins 
in favour of the trust. ■ .. s 

■ Appeals by Special Leave from the Judgment dated 20tli January, 1961 of the 
Kerala High Court in Income-tax Referred Case No. 16 of 1959. 

K. N: Rajagopal Sastri, Senior Advocate, (R. N. Sachthey, Advocate, with him) 
for Appellant (In all the Appeals). ’ 

S. T. Desai, Senior Advocate X^ardar Bahadur^ Advocate, with him), for 
Respondent (In all the Appeals) . ■ 

The Judgment of the Court was delivered by 

Subba Rao, J . — 'These appeals by Special Leave raise the question of the cons- 
truction of the provisions of section 4 (3) ti) of the Indian Income-tax Act, 1922, 
hereinafter called the Act, as amended by the Indian Income-tax (Amendment) 
Act, 1953, hereinafter called the Amending Act. 

The facts are as follows ; One P. S. Warriar, an eminent Ayurvedic physician, 
■carried on business in Ayurvedic drugs under the name and style of “ Arya Vaidya 
Sala ” and was also running a hospital named “ Arya Sikitsa Sala ” and a school 
called “ Arya' Vaidya Pata Sala”. The said Warriar died on January 30, 1944, 
after executing a will wherein he created a trust in respect of his properties, including 
the Arya Vaid^ya Sala. He gave directions to the trustees appointed under the said 
will to conduct the said business and' to disburse the income therefrom in certain 
proportions to the Arya Vaidya Sala, Arya Sikitsa Sala and Arya Vaidya Pata Sala 
and to his descendants. Broadly stated 60 per cent, of the income was directed to be 
spent on the said three institutions and 40 per cent, to be given to his descendants. 
Till the Amending Act came into force the Income-tax Department gave exemption 
from assessment for the 60 per cent, of the income under section 4 (3) (i) of the Act ; 
but, after the Amending Act came into force, which was given retrospective opera- 
tion from April 1, 1952, the said Department refused to give exemption from assess- 
■ nient even in regard to the 60 per cent, of the income. For the assessment years 
,1954:55 and 1955-56. the Income-tax Officer assessed the entire income from the 
■said properties ; and in respect of the income pertaining to the assessment years 
1952-53 and 1953-54; which had already been assessed in the usual course giving 
exemption for the said 60 per cent, of the income, the Income-tax Officer issued notice 
under section 34 of the Act and by two separate orders dated September 28, 1956, 
assessed the said 60 per cent, of the income on the basis ot escaped assessment. 
On December 20, 1956, for the assessment year 1956-57 the Income-tax Officer, 
in the like manner, assessed the entire income from the said properties. The appeals 
■filed by the assessee against the said orders of assessment to the Appellate Assistant 
‘Commissioner were dismissed. The appeals filed against the orders qf the Appel- 
late Assistant Commissioner to the Income-tax Appellate Tribunal, Madras, 
were consolidated and by its order dated February 28, 1958, the said Tribunal allowed 
"the appeals exempting 60 per cent. ,of the said income from assessment to income-t^ 
under section 4,(3) (i) of the Act. The References made to the High Court of Kerala 
■'vere dismissed. Hence the present appeals. 

Mr. Rajagopal Sastri, learned Counsel for the Revenue, contends that under 
■Section 4 (3) (i) of the Act whereunder the said incorne is given exemption from 
'taxation, the property wherefrom the income is derived shall have been held under 
'trurt wholly or in part for religious or charitable purposes, that the outness run 
, tinder the name and style of Arya' Vaidya Sala was not capable of being held in trust, 
-that even if it was capable of being held under trust, it; was not wholly or in part so 
scj— 47 
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■ held in trust for religious or charitable purposes, as only a part of the. income was 
- directed to be spent for religious or charitable purposes and that in the cifcumstances 
clause (A) of. the proviso was attracted but the conditions laid down thereunder were 
> not ' complied with. - - . V 

Learned Counsel for -the respondent, Mr. S. T. Desai, contends that business i< 
property within the meaning of section 4 (3) (i) of the Act and that it is held in trusi 
in part for religious and charitable purposes and, therefore, the substantive part ol 
the provision is attracted to the facts of the case and hence the proviso is excluded 

Before we construe the relevant provisions of the Act and consider the argn 
ments advanced on either side, it would be convenient at the outset to read tht 
material part of the will and to ascertain the scope of the bequest created thereunder 
The will is marked as Annexure A-2 in the case. The relevant parts of the will read ’ 

“1. Will executed by PanniampalliWarriath deceased Parvathi KvinkikuttyWarassiM’ 
son Sri Sankunny Warriar kiiown as Vaidyaratnam Sri P. S. Warriar, residing at Puthan Wariai 
in Kottakkal Amsom and Desom of Emad Taluk.” . . 

* * * * • . * d 

“ 7. Apart from the properties mentioned in Schedules B, C and D all other properties, movaol 

as well as immovable, belonpng to me I hereby constitute into a trust to be managed by the trustee 
as per the directions in the will. They are described in Schedule E, and on my demise those propertie 
will vest in the trustees. It is my intention that except the properties mentioned in paras, 4 and : 
(B, C and D Schedules), all my properties are to be included in the Trust and therefore, even i 
some item of property is left out by inadvertence, it is also to be deemed included in the Trust am 
vested in the Trustees.” 

“ 8. Provisions regarding the Trust . — I hereby nominate the following persons as the first Boan 
• of Trustees ; — 

* L * ♦ (Name of 7 persons given.) ” ' 

“ 9. The above Trust is to be managed and conducted according to the terms and condition 
detailed below : — 

AtoF* * * * '►'■ 

G. Tire primary and chief objects to the Trust are to cany on for ever the two institution 
VI2., the Arya Vaidya Sala and the Arya Vaidya Hospital on the lines followed now with the objec 
of enlarging and increasing their scope and utility. The work of Arya Vaidya Sala now consists ol 

(1) preparation of Ayurvedic medicines, 

(2) sale of the same, 

(3) treatment of patients, receiving from them compensation according to their capacity ani 
means, 

(4) to conduct research into Arya Vaidyam with a view to make it more and more usefi) 
to the public,' 

H. The following are the matters conducted in the institution called the Arya Vaidya Hospital 

(1) To examine poor patients free of charge, to prescribe treatment for them and give medi 
cines gratis (out-patient Department). 

(2) To take in at least 12 poor patients at any time, give them lodging and board and also 
free medicines and treatment free (the in-patient Department). 

(3) To carry out the said services with the help of an Arya Vaidyan and necessary opera- 
tions with the help of an Allopathic doctor. . . 

(4) Give treatment and medicines to all persons seeking them, receiving from such of them 
. as are able such remuneration as they can afford including cost of medicines. The Arya 'Vaidya 

Hospital is now carried on with the medicines supplied by and taken from the Arya Vaidya Sala 
and the incidental expenses are now met from out of the funds of the Arya Vaidya Sala. 

J. The trustees are to run the above institutions according to the intentions expessed above 
with such modifications as the circumstances may warrant. 

K. In the Arya Vaidya Patasala run under the auspices of the Arya Samajam, Aryavaidyara . 
is taught in accordance with the science of Ayurveda. I have been meeting the expenses of the said 
institutions, not covered by its income, from out of the profits of Arya Vaidya Sala.- 

L. Out of the net profits of the Arya Vaidya Sala 25 % is to be devoted to the development of 
the Arya Vaidya Sala, 25% for meetirig the expenses of the Aiyn Vaidya Hospital and 25%f?r' 
division equally between the two tavazliies (this only for 20 years) out of the remaining 25% a s«® 
not exceeding 10% may be according to requirements, utilised for the purposes of the Aiya 

. Patasala. The balance, if any, that may remain ouf of the, 10% after disbursement to, the ^ , 
, Vaidya Patasala, may be used for the Arya Vaidya Sala' itself. The balance 15 % are to be deposip. 
by the Trustees each year in approved banks' as a Reserve fund for the two tavazhies for a period , 
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20 years and the fund thus accumulated inclusive of interest is to be divided equally among the two- 
tavazhies equally i.e., in moiety and it will be the duty of the Trustees to invest the same on the 
security of immovable properties. 

; M. TTie 'Trustees are not bound to pay any amoxmt to the said two tavazhies after the expiry 
of 20 years. The 40% of the profit so earmarked for 20 years and so released after the expiry of 
20 years are therefore to be utilised for the development of the Arya Vaidya Sala and Arya Vaidya 
Hospital according to the discretion of the Trustees. ■ 

E Schedule.'— All remaining properties constituted into the Trust.” 

It will be seen from the said recitals of the will that the testator created a trust 
in respect of his entire properties, including those ntentioned in Schedules B, C and 
D and specifically vested them into the trustees appointed thereunder. The pro- 
perties so vested included the business carried on in the name and style of Arya 
Vaidya Sala. The main objects of the trust were to carry on the said two institutions, 
namely, Arya Vaidya Sala and Arj'a Vaidya Hospital and also the other objects men- 
tioned thereunder. Out of the income from the business so vested in the trustees, 
he directed the trustees to spend 25% for the development of Arj'a Vaidya Sala, 25% 
to meet the expenses of the Arya Vaidya Hospital, not exceeding 10% for the Arya 
Vaidya Patasala, 25% to be shared equally by two branches of the family of the 
testator for a period of 20 years and thereafter to be utilized for the purpose of the 
Arya Vaidya Sala and Arya Vaidya Hospital and 15%to be given to the said branches; 
that is to say, 60% of the total properties for a period of 20 years from the demise of 
the testator should be utilized for religious and charitable purposes and thereafter 85% 
to be utilized for the said purposes and the rest to be spent on non-religious and non- 
charitable purposes. Therefore, under the will the E Schedule properties, including 
the business, were held under trust and for the object of the trust was to be utilized 
60% of the profits of the business for 20 years; 85% thereafter for religious and chari- 
table purposes. The assessment years in question fell w'ithin 20 years from the 
death of the testator and, therefore, w'e are concerned only with 60% of the income 
from the trust properties. The question is whether the 60% of the income from 
the trust properties is exempt from assessment to income-tax under section 4 (3) (i) 
of the Act. The relevant provisions of the Act read : 

Section 4 (3) Any income, profits or gains falling within the following classes shall not be 
included in the total income of the person receiving them : 

(i) any income derived from property held under trust or other legal obligation wholly 
for religious or charitable purposes, and in the case of property so held in part only for such purposes, 
the income applied, or finally set apart for application, thereto. Provided that such income shall 
be included in the total income 

(6) in the case ofincome derived from the business carried on on behalf of a religious or chari- 
table institution, unless the income is applied wholly for the pmpose of the institution and either — 

(i) the business is carried on in the course of the actual carrj’ing out of a primary purpose 
of the institution or 

(ii) the work in connection with the business is mainly carried on by beneficiaries of the- 
institution. 

A brief history of the proviso may not be out of place here. Before the amend- 
ment of this clause by the Amending Act of 1953 the proviso was in the form of a 
separate substantive clause and was numbered as clause (i-c). The said clause (i-a) 
came under judicial scrutiny. It was argued on behalf of the Revenue that though 
a business was held under trust for religious or charitable purposes, it would fall 
under clause (i-a) and the income therefrom could not be exempted from income-tax 
unless the conditions laid down in the said clause were comphed with. In Charitable 
Gadodiq Swadeshi Stores Y. Commissioner of Income-tax, Pwijab'^, theTjeAiore High 
Court rejected that contention, and one of the reasons given for the rejection w'as that 
if the said clause was intended to narrow down the scope of clause (i), the said clause 
should have been added as a proviso to the old clause. Presumably on the basis 
of this suggestion the Amending Act of 1953 substituted clause (i-a) by clause {b) 
of the proviso. But it is not an inflexible rule, of construction that a proyiso in a 
statute should always rbe read as a limitation upon the effect of the main enactment.. 


1. (1944) 12 I:T;k. 385 : A.I.R. 1944 Lab. 465. 
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<jenerally the natural presumption is 'that but for the' proviso the enacting part of 
the section would have included the subject-matter of the .proviso ; but the clear 
language of the substantive provision as well as the proviso^ may establish that the 
•proviso is not a qualifying clause of the main provision, but is in itself a substantive 
provision: In the words of : Maxwell, the true principle in that the sound view 
of the enacting clause, the saving clause and the proviso taken and, construed together 
is to prevail So construed we find no difficulty, as we will indicate later in our 
judgment, in holding that the said clause (6) of the proviso deals with a case of busi- 
ness which is hot vested in trust for' religious or charitable purposes ivithin the 
meaning of the substantive clause of section 4 (3) u). : . ■ . • 

, .With these introductory remarks we shall proceed to construe the provisions of 
section 4 ^3) tO of the Act along with clause {b) of the proviso. Under clause (.i), 
so far, as it is relevant to the question raised before us, to earn' the_ exemption the 
income shall have been derived from property under trust wholly or in part held for 

K haritable purposes. Under clause (b) of the proviso to that clause, in 
ncome derived from business carried on on behalf of a religious or 
titution, unless the conditions laid down thereunder are- complied with, 
ne cannot be exempted. If business is property and is held .under trust 
tly . for religious or charitable purposes, it falls squarely under the 
art of clause (i) and in that event clause (b) of the proviso cannot be 
under that clause of the. proviso the business mentioned therein is not 
ast but one carried on. on behalf of a religious or charitable institution, 
siness out of the substantive clause (.i) of section 4 (3) and place it in 
the proviso, it is suggested that business is not property and that even 
ty the said property is not wholly or partly held in trust for religious 
; • purposes. That business is property is now well settled. The 
;il in In re Trustees of the Tribune^ did not question the view 
expressed ^y the -Bombay High Court that business of running the newspaper 
.Tribunal/ was property held under trust for charitable purposes. This Court 
in J. K. Trust, Bombay y. Commissioner of Income-tax, Excess Profits 2'clx, 
IBomb(hy^, endorsed the said view and held that “ property ” is ' a term of 
tire Widest import and that business would undoubtedly be property unless 
Ihers was something to the contrary in the enactment. If business was property, 
'it .could be held under trust for religious and charitable purposes. As the 
‘business of running the Arya Vaidya Sala vested under trust for religious and 
''charitable purposes, it would fall under clause (i) if the other conditions laid down 
.therein were satisfied. The necessary condition for the application of clause (i) 
of section 4 (.3) of the Act is that the said property, namely, the business, shall 
have been wholly or in part held for religious or charitable purposes. As 40 per 
cent, of the profits in the business would be given to purposes other than religious 
zor charitable purposes it cannot be said that the business was held whofiy for 
religious or charitable. pu^oses. But as 60 per cent, of the profits thereof would be 
spent for religious or charitable purposes, the question is whether it can be held that 
the business Svas held in trust in part for religious or charitable purposes. Thh argu- 
ment advanced on behalf of the Revenue is that the expression “ in part ” in clause (i) 
applies only to a case where an aliquot part of property is vested in trust and that is 
not legally possible in the case of business. It is said that a business is one arid 
indivisible and, therefore, the. subject-matter of trust can only be the share of the 
profits payable to a partner during the continuance of the partnership or after its 
-dissolution. - Reliance is placed in support of the said proposition on the decisions 
inX A.Ramachar v. Commissioner of Income-tax, Madras^, David Burnet v. Charles 
P. Leininger^, Mohammad Ibrahim Riza v. Commissioner of Income-tax, Nagpur^. 
The first two decisioris dealt with a different problem, viz., whether an assessee is 
liable to tax on his share of profits in a firm ^ter settling or assigning the same in 


; L.R. 66 LA. 241. 
1958 S.C.R. 65 


1. (1939) 2 M.L.J. 444 ; 

2. (1957) S.C.J. 845 : 

A.I.R. 1957 S.C. 846. ' ' 

3. (1962) 2 S.C.J. 504 : (1961) 3 S.C.R. 380 : 


A.T.R. 1961 , S.C. 1059. 

4. (1932) 76 L. Ed: 665. 
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favour of a third party and the Courts have held that the profits accrued to the assessee 
before the assignments could operate on them and he was liable to be assessed to 
tax on the said profits. In the third decision, the Judicial Committee held that there; 
was no valid trust for charitable purposes, as the utiHzation of the income to chari- 
table or secular purposes was left to the absolute discretion of the head of the com- 
munity. None of the three decisions has any bearing on the question whether a 
business could be held in trust wholly or in part for religious or charitable purposes. 
That question falls to be considered on. different considerations. 

In our view, the expression “ in part ” does not refer to an aliquot part ; if 
half a house' is held in trust wholly for religious or ; charitable purposes, it would 
be covered by the first part of the substantive clause of clause (i), for in that event 
the subject-matter of the trust is only the said half of the house and that half, is held 
wholly for religious or charitable purposes. The expression “in part”, therefore, 
must apply to a case other than a property a part of which is wholly held ' for 
religious or charitable purposes. In- India there area variety of trusts wherein 
there is no complete dedication of the property but only a partial dedication. 
A property maybe dedicated entirely to a religious or charitable institution or 
to a deity. This is an instance of complete dedication. A property may be 
dedicated to a deity, subject to a charge that a part of the income shall be 
given to the grantor’s heirs. A property may be given to an individual subject 
to, or burdened with, a charge in favour of an idol or a religious institution 
or for charitable purposes. An owner of property may retain the property for 
himself but carve out a beneficial interest therefrom in favour of the public by way 
of . easement or otherwise. There may be many other instances where thougk 
there is a trust, it involves only a partial dedication of the property held under trust 
in the sense that only a part of the income of4hat property is utilized for religious, 
or charitable purposes. The dichotomy between the two expressions “ wholly ”■ 
and “ in part ” is not based upon the dedication of the whole or a fractional part of 
the property, but between the dedication of the said property wholly for religious or 
charitable purposes or in part for such purposes. If so understood, the two limbs 
of the substantive clause fall into a piece. The fii'st limb deals with a property or a 
part of it held in trust wholly for religious or charitable purposes, and the second 
limb provides for such a property held in trust partly for rehgious or charitable pur- 
poses. On the said reading of the provision it follov/s that the entire business of 
Arya Vaidya Sala is held in trust for utilizing 50 per cent, of its profits, i.e., a part 
of the income, for, religious or charitable purposes. The present case, 
therefore, falls squarely within the scope of the substantive part of clause (i) of sec- 
tion 4 (3) of the Act. ; 

Even so it is contended that clause {b) of the proviso imposes further limitations- 
before the exemption can be granted. But the said clause of the proviso only applies 
to the case of income derived from business carried on on behalf of a religious or 
charitable institution. ' A- business held in trust wholly or in part for religious or 
^charitable purposes is not a business carried on on behalf of a religious or charitable 
' institution, for the business itself is held in trust. A few decisions cited at , the Bar 
bringing out the distinction between the substantive part of clause (i) of section 4 (3) 
.and clause (fe) of the proviso may usefully be referred to at this stage. Where a 
’ business was held in trust for charitable purposes, a Division Bench of the Bombay 
High Court in Dharnia Vijaya Agency v. Commissioner of Income-tax, Bombay 
City-P, held that it was not business which was carried on on behalf of religious or 
charitable institutions within the meaning of clause (6) of the proviso. Shah, J., after 
considering the relevant authorities and the provisions of the Act, observed : 

“ In our view, the business referred to in clause (6) of the proviso need not be business wV 
is held for reli^ous or charitable purposes, provided it is business carried on on behalf of a religie 
or charitable institution.” r- : 

Desai, J., stated thus : 

. “ it is impossible to equate the scope of proviso (6) with the scope of i- 

consisting of business held under trust whplly for religious or charitable purposes. It. 

1. (I960) 38 1.T.R. 392, 405, 406, 410 : I.L.R. (1960) Bom. 232 : A.I.R. 1960 Be 
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necessity mean that we have in clause (i) a very wide category of -business which is trust property, 
and we have in proviso (jb) a restricted and a lesser category of business which is carried on by or . 
onbehalfof a reli^ous or charitable institution.” ■ . , 

. A Division Bench of the Kerala High Court in Dharmodayam Co. y. ^Commis- 
sioner of Income-tax, Kerala^, expressed much to the same effect; A Division Bench 
of the Madras High Court, in Tliiagesar Dharma Vanikam v. Commissioner of Income- 
tax, Madras^, after considering the decisions of the various High Courts and ;the 
relevant provisions of the Act, observed : 

“ When the trustee acts, it is only the trust that acts, as the trustee fully represents the trust. 

A business carried on on behalf of a trust rather indicates a business which is not held in trust, 
than a business of the trust run by the trustees.” . 

It concluded thus ; 

“ In our opinion proviso {b) to section 4 (3) (i) does not restrict the operation of the main provi- 
sion in section 4 (3) (i). , If a trust carried on business and the business itself is held in trust and the . 
income from such business is applied or accumulated for application for the purpose of the trust, 
which must of course be of a religious or a charitable character, the conditions prescribed in sec- 
tion 4 (3) (i) are fulfilled and the income is exempt from taxation. This exemption cannot be defeated 
even if the business were to be conducted by somebody else acting on behalf of the trust. Proviso (fc) 
to section 4 (3) (i) has application only to businesses which are hot held in trust, and the field of its 
operation is, therefore, distinct and separate from that covered by section 4 (3) (i).” 

Emphasis is laid upon the expression “ such income ” in the opening words of 
the proviso and a contention is raised that the income dealt with in the proviso is 
income derived from property held under trust. To state it differently, the adjective 
■“ such ” in the expression “ such income ” refers back to the income in the 
substantive clause. There is some plausibility in the contention, but if the 
interpretation be accepted, we will be attributing an intention to tlie Legislature to 
make a distinction between business and other property though , both of them are 
held under trust. There is no acceptable reason for this distinction. That apart, 
the expression “ such ” may as well refer to the “ income ” in the opening sentence 
of sub-section (3). The said sub-section says that the incomes mentioned thereunder 
shall not be included in the total income, but the proviso lifts the ban and says that 
such incomes shall be included in the total income if the conditions laid down are 
satisfied. We think that the expression “ such income ” only means the income 
accruing or arising in favour of the trust. 

The legal position may briefly be stated thus. Clause (1) of section 4 (3) of the 
Act takes in every property or a fractional part of it held in trust, wholly for religious 
or charitable purposes. It also takes in such property held only in part for such 
purposes. Business is also property within the meaning of the said clause. Clause 
\b) of the proviso to section 4 (3) (.i) applies only to a business not held in trust bu.^ 
carried on on behalf of religious or charitable institutions. 

For the foregoing reasons we hold that the High Court has correctly answered 
the question referred to it. 

In the result, the appeals fail and are dismissed with costs. One set of hearing 

fees. 

, Appeals dismissed. ■ 


1. (1962) 45 I.T.R. 47k 

2. (1963) 50 I.T.R. 798, 807, 809 ; IX.R. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

The Commissioner of Income-tax, Madras . . Appellant* 

V. . 

Sivakasi Match Exporting Company, Sivakasi . . Respondent. 

Income-tax Act, {XI of 1922), section 2Q-A — Registration of Firms— Jurisdiction of officer — Conformity to 
rules and gmuineness of partnership, only relerant qjustions — Judicial exercise of discretion — Partners of different 
firms constituting assessee-firm tn individual capacity — Capital contribution by one firm to partner of assessee-firm 
— Mark ffing products affirms by asscssce firm for commission — Assessee-firm, if entitled to registration-section 66 
— Qjieslion of lam — Tribunal — Registration of firm — Finding — Exceeding jurisdiction — Construction of document 
— Absence of evidence — Irrelevant considerations- — Intefcrence by High Court. 

Partners of five firms doing business in Match Works, formed another partnership firm, each 
partner representing his firm, to carry on the business of banldng and commission agents, the principal 
business being the marketing of tlie products of the different match factories. An application for 
registration of the firm under the Act was refused on the^ ground that different firms could not consti- 
tute a partnership. Then the partners in their individual capacity constituted another partnersliip 
by a deed and applied for registration. Under clause 16 of the deed, the parent firms were e.xpected 
to effect their sales through the assessee-firm for a commission. Registration was allowed by the Officer, 
but was refused by the Commissioner of Income-tax acting under section 33-B. On appeal the Tri- 
bunal confitmed the refusal and on a Reference to the High Court the application was allowed on 
the finding that partnership was a genuine one. The Department appealed to the Supreme Court. 

Held by Majority: Tlie assessee is entitled to registration. Tlie jurisdiction of the officer in dealing 
•with an application for registration under section 26-.A, is confined to ascertaining of two facts, namely, 
(i) whether the application is in conformity with the rules made under the Act, and (ii) whether the 
film saown m the document presented for registration is a bogus one or has no real existence. Further 
the discretion conferred on him under the section is a judicial one and he caimot refuse to register a 
firm on mere speculation, but he shall base his conclusion on relevant evidence. 

If the order refusing registration goes beyond the scope of the jurisdiction conferred on the officer 
tmder the section and the Rules made thereunder or if the decision depends upon the construction 
of the partnership deed or if there is no evidence to sustain the finding of the Tribunal, then the High 
■Court tvill have jurisdiction to entertain the Reference under section 66 (2) of the .Act as a question 
•of law. 

Held on facts : The document cx facie disclosed valid partnership avowedly entered into by the 
partners in their indiridual capacity. The fact tliat one of them borrowed the capital from the parent 
firm cannot make it any the less a genuine firm. Clause 16 of the deed providing for the levy of 
commission for the marketing ofthe products of the parent firm does not detract from its genuineness. 

The Tribunal mixed up to the two concepts, viz., the legality ofthe partnership and the ultimate 
destination of the partners’ profits. It also mixea up the question of the validity of the partnership 
and the object of the indiridual partners in entering into the partnership. As the Tribunal mis- 
construed the provisioirs of the partnership deed and relied upon irrelevant considerations in coming 
■to the conclusion it did, the High Court rightly differed from the -slew of the Tribunal. 

Per Shah, J. : Tbe Tribunal adverted to three factors, namely, (i) the terms of the deed of 
partnership purported to impose an obligatioi. to pay commission on the production of the five match 
factories, represeritatives of which sought to join as partners eo nomine, (ii) contribution of capital by 
one of the parent firms to the assessee firm, and (iii) the ultimate distribution of profits by the indi- 
vidual partners among the partners of the match factories. 

It was exclusively tvithin the province of the Tribunal to decide the question on the evidence 
before it and the decision that in entering into the deed of partnership the named partners represen- 
ted their respective match factories, was not open to be canvassed in a Reference under section 66 (2) 
ofthe Act. WTien the High Court observ'cd that they were satisfied that the Tribimal had not correctly 
appreciated the evidence in arriving at the conclusion that each match factory was the real part>' in 
the instrument of partnership, they assumed to themselves jurisdiction which they did not possess. 

Appeal by Special Leave from the Judgment and Order dated 11th January, 1961 
of the Madras High Court in Case Referred No. 131 of 1956. 

Jf. N. Sanyal, Solicitor-General of India {N. D. Karklianis and R. N. Saebthey, 
Advocates, with him), for Appellant. 

K. Srinivasan and R. Gopalakrishnan, Advocates, for Respondent. 

The following Judgments were delivered : 

29th April, 1964> 


♦Civil .Appeal No. 700 of 1963. 
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Stibba JRao, J. (for himself and Sikri, /.)— This appeal by Special Leave is. 
directed against the order of the High Court of Madras in a Reference made to 
it by the Income-tax .Appellate Tribunal under section . 66 (2) of. the Indian 
Income-tax Act, 1922, hereinafter called the Act. - . . . . 

The facts that have given rise to the appeal may briefly be stated. There are 
5 firms in Sivakasi manufacturing matches under- the name and style of Shenbagam 
Match Works, Brilliant Match Works, Manoranjitha .Match Works, Pioneer Match^ 
Works and Gnanara Match Works. The total number of the partners of all the 
5 firms does not exceed 10 or 1 1, in number. Rajamoney Nadar is the sole proprietor 
of Shenbagam Match Works and in the other 4 firms there are more than one partner. 
In the year 1948 a person from each of those firms in his representative capacity 
formed a partnership to carry on the business of banking and commission agents, 
the principal business being the marketing of the products of the different match 
factories in Sivakasi. When the said partnership applied for registration for the 
assessment year 1949-50, it was refused by the Income-tax Department on the ground 
that different firms could not constitute a valid partnership. Thereafter, Sankaralinga 
Nadar, Arumughaswami Nadar, Arunachala Nadar, Palaniswami Nadar and 
Rajaimoney Nadar, the first four being one of the partners, of their respective firms 
and the last being the sole proprietor of his firm, in their individual capacity entered 
into a partnership for the aforesaid purpose and executed a partnership deed dated 
1st April, 1950. They presented the said deed of partnership to the Income-tax Ofiicer 
for registration. The Income-tax Officer by his order dated 27lh October, 1952 
registered the same under section 26-A of the Act ; but the Commissioner of Income- 
tax, acting under section 33-B of the Act, cancelled the registration by an order 
dated 23rd October, 1954, and directed the assessment to take place as that of an un- 
registered firm. On appeal, the Income-tax Appellate Tribunal held, on a construc- 
tion of the partnership deed and also on the basis of some other circumstances, that 
the said deed “ is not genuine and brought into existence only as a simulate arrange- 
ment, that the profits which are distributed under the deed to the individuals men- 
tioned therein are not the true profits of those individuals.” In short it held that 
the said partnership deed was not a genuine one. On a Reference made to the High 
Court of Judicature at Madras, a Division Bench of the High Court, on a construc- 
tion of the document, came to the conclusion that the Match Works were not the 
real parties to the partnership but the parties of the document were the real partners. ■ 
Hence the present appeal. 


Learned Counsel for the Revenue raises before us the following two points, 
namely, (i) the finding of the Appellate Tribunal was one of fact and that the High 
Court had no jurisdiction to canvass the correctness of its finding on a Reference 
made under section 66 (2) of the Act, and (ii) the conclusion arrived at by the 
Tribunal was the correct one and the High Court erroneously interfered with it. 


It is commonplace tbaf under section 66 (2) of the Act a Reference to the High 
Court lies only on a question of law. The scope.of the provision has been elaborately 
considered by this Court in Sree Meemkshi Mills, Ltd. v. Commissioner of Income-tax, 
Madras'^. Therein the scope of the provision has been laid down under different 
propositions. On the basis of the judgment it cannot be gainsaid that if the order 
refusing registration goes beyond the scope of the jurisdiction conferred on the 
Income-tax Officer under section 26-A of the Act and the Rules made thereunder ’ 
or .if the decision depends upon the construction of the partnership deed or if there 
IS no evidence to sustain the.finding of the Tribunal, then the High Court will have 
jurisdiction to entertain the Reference under section 66 (2) of the Act. In our view, 
the finding of the Tribunal falls squarely under the said three heads. The relevant 
provisions of the Act read thus : ■ i . . 


Section 26-A.— (1) Application may be made to the Income-tax Officer on behalf of any firm, 
constituted under an instrument of partnership. .specifying the individual shares of the partners. 
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for registration for the purposes of this Act and of any other enactment for the time being in force- 
relating to income-tax or super-tax.^ • ' 

(2) The application shall be made by such person or persons,' and at such times and shall 
j particulars and shall be in such form, and be verified in such manner, as may be pres- 
cribed ; and it shall be dealt with by the Income-tax OfiScer in such manner as may be prescribed. 

In exercise of the powers confen-ed by section 59 of the Act, the Central Board of 
Revenue made the following rules : ■ 

Rule 2. — ^Any firm constituted under an instrument of partnership specifying the individual 
^ares of the partners may, under the provisions of section 26-A of the Indian Income-tax Act, 1922 
(hereinafter m these rules referred to as the Act), register with the Income-tax Officer, the particulars 
contamed in the said Instrument on application made in this behalf. 

Such application shall be given by all the partners (not bemg minors) personally and shall be- 
made — 

id) before the income of the firm is assessed for any year under section 23 of the Act, or 
* * ♦ ♦ * 

Rule 3. — The application referred to in rule 2 shall be made in the form annexed to this rule- 
and shall be accompanied by the original Instrument of Partnership under which the firm is consti- 
tuted, together with a copy thereof : 

♦ # « 

FORM 1 

Form of Application for Registration of a Firm under section 16' A of the Indian Income-tax Act, 

1922. 

Rule 4. — If, on receipt of the application referred to in rule 3, the Income-tax Officer is satisfied, 
that there is or was a firm in existence constituted as shoivn in the instrument of partnership and that 
the application has been properly made, he shall enter in writing at the foot of the instrument or 
certified copy, as the case may be, a certificate in the following form, namely : — 

* t- * ♦ * 

Rule 6-B. — In the event of the Income-tax Officer being satisfied that the certificate granted . 
under Rule 6-A, has been obtained without there being a genuine firm in existence, he may cancel- 
the certificate so granted. 

A combined effect of section 26-A of the Act and the Rules made thereunder is that 
if the application made by a firm gives the necessary particulars prescribed by the 
Rules, the Income-tax Officer cannot reject it, if there is a firm in existence as shown' 
in the instrument cf partnership. A firm may be said to be not in existence if it 
is a bogus or not a genuine one, or if in law the constitution of the partnership is void. 
The jurisdiction of the Income-tax Officer is, therefore, confined to the ascertaining- 
of two facts, namely, (i) whether the application for registration is in conformity 
with the Rules made under the Act, and (ii) whether the firm shown in the document 
presented for registration is a bogus one or has no legal existence. Further, the 
discretion conferred on him under section 26-A is a judicial one and he cannot 
refuse to register a firm on mere speculation, but he shall base his conclusion on- 
relevant evidence. 

What are the facts in the present case? The partnership deed is dated 1st April, 
1950. In the document five persons are shown as its partners. The name of the 
firm is given, the objects of the partnership business are described, the duration of' 
the business is prescribed and the capital fixed is divided between them in equal shares. 
Clause 16 of the Partnership deed, on which the Tribunal relied reads : 

“ This 'firm shall collect a commission of half an anna per gross on the entire production of the 
match factories of the partners, respectively, the BfilUant . Match Works, Manoranjitha Match Works, 
Pioneer Match Works, Shenbagam Match Works and Gnanam Match Works produced from 1st 
April, 1950, whether sales were effected through this firm or not and a furtlier commission of half 
an anna per gross on the sales effected through this firm.- This commission will be collected on ail , 
kinds of matches produced from the abovesaid factories., ^le commission of half an aima pCT gross 
on the entire production of these factories accrued due at the end of every month shall be debited 
to the respective factories under advice to them.” • , . , " 

Clauses 22 and 23 wHich throw further light on the question raised read : - 

Clause 22.— The business of this firm shall have and has ho connection with the match manu- - 
facturing business carried on now by the partners separately or in partnership with others. 

s c J — 48 
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Clause 23.— Any loss to the firm by way of fire, accident or by any other cause during the course, 
•of the business of the firm, notwithstanding the fact that the loss might have arisen on the sal^ of or 
•transaction relating to the match manufacturing concerns of the partners to this deed, shall be 
iome by this firm and shall be equally divided between the partners to this deed. 

It is not disputed that the partnership deed ex facie conforms to the requirements 
•of the law 'of partnership, as well as the Income-tax Act. Under section 4 of the 
Indian Partnership Act partnership is the relation between persons who have agreed 
to share the profits of the business carried on by all or any of them acting for all 
persons who have enterd into the partnership, with one another called individually 
partners and collectively a firm and the name under which the business is carried 
•on is called the firm name. The document certainly conforms to the said definition. 
There is also no prohibition under the Partnership Act against a partner or partners 
■of other firms combining together to form a separate partnership to carry on a diffe- 
rent business. The fact that such a partner or partners entered into a sub-partnership 
-with others in respect of their share does not detract from the validity of the partner- 
ship; nor the manner in which the said partner deals with the shares of his profits is 
•of any relevance to the question of the validity of the partnership. The document, 
therefore, embodies a valid partnership entered into in conformity with the law of 
partnership. 

But the, Tribunal has held that the partnership is not a genuine one for the follow- 
ing reasons : fi) previously the firm entered into a partnership but the registration 
■of the same was rejected ; tii) under clause 16 of the Partnership Deed the firm has 
the right to collect the commission of the entire match production of the larger part- 
nerships whether they effect their sales through the firm or not ; (iii) the brooks of 
'Gnanam Match Works show uiunistakably that the capital was contributed not by 
Palaniswamy Nadar in his individual capacity but by the larger firm as such ; 
.and (iv) regarding the other three larger firms also the profits delivered by 
their representatives from the assessee firm was divided amongst all the partners 
according to their profit-sharing ratio in the larger firms. On the other hand, the 
Tligh Court found, on a construction of the relevant clauses of the partnership deed, 
that the business was the business of the partners of the firms alone and that the two 
■circumstances relied upon by the Tribunal were irrelevant in ascertaining whether 
the said partnership was real or not. We have already pointed out that the document 
ex facie discloses a valid partnership. The partnership was avowedly entered into 
iby the partners in their individual capacity as their previous partnership in their 
representative capacity was not registered on the ground that such a partnersliip 
was illegal. If the larger firms cannot constitute members of a new partnership, 
rsome of the partners of those firms can certainly enter into a partnership shedding 
their representative capacity if they can legally do so. If they can do so, the mere 
fact that one of them borrowed the capital from a parent firm — .we are using this 
-expression for convenience of reference— or some of them surrendered their profits to 
the parent firm cannot make it any the less a genuine firm. Nor does clause 16 
-of the Partnership Deed detract from its genuineness: that clause does not create any 
right in the partnership to collect the commission ; in view of the close connection 
'between the assessee-firm and the parent firms, the parent firms were expected to 
■effect all their sales through the assessee firm. If they did not and if they refused to 
pay commission, the assessee-firm could not enforce its right under the said clause. 
•Clause 22 in express terms emphasizes the separate identities of the assessee-firm 
and the parent firms and clause 23 declares that notwithstanding the fact that the 
loss to the assessee-finn has arisen on the sale or transaction relating to the match 
■manufacturing concerns, the assessee-firm alone shall bear the loss and thereby ihdi- 
■ cates that the loss of the assessee-firm will not be borne by the parent firms. If the 
, assessee-firm has an existence, the two circumstances relied upon by the Tribunal 
. namely, that Palaniswamy Nadar, one of the partners of the assessee firm, brought 
in the capital from his parent firm or that the profits earned by some of the partners 
, ‘Were surrendered to the parent firms, would be irrelevant. A partner of a firm can 
certainly, secure his-capital from any source or surrender his profits to his sub-partner 
or any other person. Those facts cannot conceivably convert a valid partnership 
into a bogus one. ^ 
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The Tribunal mixed up the two concepts, vt.-, the legality of the partnership 
-.and the ultimate destination of the partners’ profits. It also mixed up the question 
•of the validity of the partnership and the object of the individual partners in entering 
into the partnership.. If to avoid a legal difficulty -5 individuals, though four of them 
•are rnembers of different firms, enter into a partnership expressly to comply with a 
3)rovision of law, we do not see any question of fraud or genuineness involved. It 
is a genuine document and it complies with the requirements of law. It is hot an 
•attempt to evade tax, but a legal device to reduce its tax liability. The fact that all 
the partners of all the firms did not exceed 21 in number and if they chose all of them 
-couffi have entered into the pa.rtnership indicates that there was no sinister motive 
behind the partnership. As the Tribunal misconstrued the provisions of the partner- 
•ship deed and relied upon irrelevant considerations in coming to the conclusion it 
■did, the High Court rightly differed from the view of the Tribunal. In the circum- 
stances, in view of the decision of this Court in Sree Meenakshi Mills’ case\ a ques- 
tion of law within the meaning of section 66 (2) of the Act arose for decision. The 
'High Court rightly answered the question in the negative. 

In the result, the appeal is dismissed with costs. 

Shah, J . — Sivakasi Match Export Company — hereinafter referred to as ‘ the 
-assessee ’ — ^is a partnership “ carrying on business as bankers, commission agents 
-and distributors of the products of different match factories at Sivakasi in the State 
•of Madras The assessee was formed under a deed, dated 1st April, 1950. There 
•were five partners of the^firm (_!) N. A. P. M. Sankaralinga Nadar, ^2) K. S. S. 
.Arumughaswami Nadar, (3) K. A. S. Arunachala Nadar, (4)K.P. A. T. Rajamoney 
Nadar and (5) V.S.V.P. Palaniswamy Nadar. Before 1st April, 1950, there existed 
-a firm also named Sivakasi Match Exporting Company which “ consisted of a com- 
bine of six match factories ” at Sivakasi constituted under a partnership deed dated 
12th March, 1948. Registration of this partnership under section 26-A of the 
Income-tax Act, 1922, was refused on the ground that the partnership deed did not 
■specify the actual shares of the individual partners. Thereafter a deed forming the 
partnership which is sought to be registered in these proceedings was executed on 
Tst April, 1950. It was recited in the preamble that originally four out of the 
-five partners had been carrying on business in partnership as representatives of their 
respective match concerns, and it was found necessary that they should carry on the 
■.said business from 1st April, 1950, jointly in their individual capacity, and it was 
.agreed to admit into their partnership as and from 1st April, 1950, the fifth person, 
namely V. S. V. Palaniswamy Nadar. The following are the material paragraphs 
■of the agreement of partnership : 

“ (16) This firm shall collect a commission of half an anna per gross on the entire production 
■of the Match factories of the partners, respectively, the Brilliant Match Works, Manoranjitha Match 
Works, Pioneer Match Works, Shenbagam Match Works , and Gnanam Match Works, produced 
-from 1st April, 1950, whether sales were effected through this firm or not and a further commission 
■of half an anna per gross on the sales effected through this firm. This commission will be collected 
on all kinds of matches produced from the abovesald factories. The commission of half an anna 
per gross on the entire production of these factories accrued due at the end of every month shall 
jbe debited to the respective factories under advice to them. 

(22) The business of this firm shall have and has no connection with the match manufacturing 
business carried on now by the partners separately or in partnership with others. 

(23) Any loss to the firm by way of fire, accident or by any other cause during the course of 
the business of the firm, notwithstanding the fact that the loss might have arisen on the sale of or trans- 
-action relating to the match manufacturing concerns of the partners to this deed, shall be borne by 
:this firm and shall be equally divided between the partners to this deed.” 

It is common ground that each partner was concerned in the manufacture of 
matches either as owner or as partner with others. Sankaralinga Nadar carried on 
"business as a manufacturer of matches with two others in the name of the Brilli- 
-ant Match Works, Arumughaswamy Nadar as a partner with three others in the 
-n am e of the Manoranjitha Match Works, Arunachala Nadar as a partner with two 
others in the name of the Pioneer Match Works, Rajamoney Nadar as a sole pro- 

1. (1957) 1 M.L.J. (S.C.) 1; (1957) 1 An. W.R. (S.C.) V: (1957) S.C.J. 1 : (1956) S.C.R. 691. 
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prietor of the Shenbagam Match Works, and Palaniswamy Nadar as a partner with 

three others in the name of the Gnanain Match Works. , ' . 

On 27th October, 1952, the Income-tax Officer passed an order under section .26-A 
^ranting registration of the partnership constituted under the deed dated Jst April, 
1950, but the Commissioner of Income-tax, Madras, exercising revisional jurisdiction 
under section 33-B of the Act, set aside the order and directed that the partnership 
■fae assessed to tax as an unregistered firm. In the view of the Commissioner the 
partnership deed did not represent the true state of affairs and “the actual 
position as distinguished from the recitals in the partnership, deed was that all the 
partners of the Match Factories were directly partners of the assessee ” and as the 
names of all the partners were not set out in the deed arid the other requirements 
relating to registration had not been complied with, registration be refused.. The 
order was confirmed in appeal to the Income-tax Appellate Tribunal. 

At the direction of the High Court ot Madras under section 66 (2) of the Indian 
Income-tax Act, 1922, the Tribunal referred the following question ; . 

“ Whether on the facts and the circumstances of the case the refusal of registration of the 
assessee firm under section 26-A of the Income-tax Act was correct in law ?” 

The High Court answered this question in the negative. Against that order, with 
Special Leave, the Commissioner of Income-tax has appealed to this Court. 

The Tribunal held that the covenant in the deed of partnership and specially 
in paragraphs 3 and 16 viewed in the light of the entry in the books of account of 
Gnanam Match Works debiting the capital contributed in the name of Palaniswamy 
Nadar to the assessee, and not in the name of its partner, and division of the profits 
received from the assessee by Palaniswamy Nadar, Sankaralinga Nadar, Aru- 
mughaswamy Nadar and Arunachalam Nadar with other owners of their respective 
business, indicated that the named partners were acting as representatives of those 
owners. The High Court also held that clause 16 of the Partnership Agreement 
didnotimpose any liability upon the manufacturing concerns to pay any commission 
as stipulated therein on the production of the match factories. The High Court 
observed : 

“ Clause 16 does not laj' any liability upon the manufacturing concerns and cannot operate 
as an enforceable contract a^inst those other match companies. If one of those match companies 
should decline to put through its sales business through the assessee-firm, the only result would 
perhaps he that the partnership would not advance moneys or finance to that manufacturing con- 
cern ; it might also be that the particular partner interested in the manufacturing concern might 
stand to lose the benefit of this partnership. But that is not the same thing as to say that those 
manufacturing concerns themselves had become partners of the assessee partnership.” 

The High Court also observed that the assessee was not concerned with the disposal 
of the profits received by its partners. Finally the High Court observed that 

“an individual member of the partnership is not prevented from engaging in business as 
member of another partnership. The law does not proliibit such a course and even the Income-tax 
law relating to registration of partnerships only refuses registration when the formation of such 
partnerships is intended to evade the incidence of Income-tax and nothing more. We are not satis- 
fied that the Tribunal correctly appreciated the facts of the present case in coming to the conclusion 
that the match works were the real parties to -this instrument of partnership." 

The Solicitor-General for the Commissioner contended that the High Court 
had in exercising its advisory jurisdiction, in substance assumed appellate powers 
and had sought to reappraise the evidence on which the conclusion of the Tribunal 
was founded. Counsel contended that the Tribunal bad recorded a clear finding 
on the facts that the “ match works were the real ” partners, and the High Court 
was bound on' the question framed to record its opinion on the questions of law 
referred on the basis of that finding. . ; 

Section 26-A of the Indian Income-tax Act enacts' the procedure for registration 
of firms. By that section on; behalf of any firm application may be submitted to 
the Income-tax OfiBcer for registration, if the firm is constituted under an instrument 
< partnership, specifying the individual shares of the partners. Tlie application 
has. to,be made by such person or persons and at such times and shall contain such ■ 
particulars and shall he in such form as may be prescribed. It is' open to 'a firm 
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to cany on business without registration under the Indian Registration Act. By 
obtaining an order of registration, the partners of the firm are enabled to get the benefit 
• of lower rates of tax than those applicable to the whole income of the firm, when 
•charged as a unit of assessment. In the relevant year of assessment if the firm was 
unregistered the tax payable by it had to be determined as in the case of any other 
•distinct entity and tax had to be levied onthefirm itself. Ifi however, [the firm was regis- 
tered, the firm did not pay the tax and therefore the tax pa 3 'able by the firm was not 
determined, but the share of profit received from the firm was added to the income of 
each partner, and on the total so determined tax was levied against the partners indivi- 
, dually. It is manifest that if the firm desired to secure this privilege it had to conform 
strictly to the requirements prescribed bj' law. Under the Rules framed under section 
■59 of the Indian Income-tax Act, 1922, rules2to 6-B deal with registration and renewal 
of registration of firms.' The application for registration has, to be signed by all 
the partners (not being minors) personallj', and the application has to be in the form 
prescribed by rule 3. The form prescribed requires the partners of the firm to dis- 
close the names of each partner. Ills address, date of admittance to partnership 
and other relevant particulars including each partners share in the profits and loss, 
“ particulars of the firm as constituted at the date ” of the application, and parti- 
.culars of the apportionment of the income, profits or gains or loss of the business, 

. profession or vocation in the previous year between the partners who in that pre- 
vious year were entitled to share in such income, profits or gains or loss, where the 
application is made after the end of the relevant previous year. If the Income-tax 
■Officer is satisfied that there is a firm in existence constituted as shovm in the instru- 
. ment of partnership and the application has been properly made, he has to enter in 
writing the fact of the instrument or certified copj', as the case may be, and a certificate 
of registration of the partnership under section 25-A of the Act. This certificate of 
registration enures only for the year mentioned therein, but the firm is entitled to 
obtain renewal of the registration. 

On the conclusion recorded by the Tribunal that the partnership deed dated 
1st April, 1950, was in truth an instrument relating to an agreement to carry on business 
by all the persons who ov/ned the five businesses of which the representatives signed 
the deed, the application, submitted by the five named partners of the assessee did not 
conform to the requirements of rules 2 and 3 and the Income-tax Officer was bound 
to refuse registration. It is true that the ground given by the Tribunal that the share 
of profits reeeived by individual partners of the assessee was distributed b}' four of 
..those partners who'had entered into partnership contracts vath other persons in the 
business of their respective match factories, standing independently of other grounds, 
may not be of much value in deciding whether all the partners of the match factories 
were intended to be partners of the assessee. It is open to a partner who receives 
his share in the profits of the firm to dispose of that share in any manner he pleases, 

. and no inference from the distribution of the share of such profits alone can lead to 
the inference that the persons who ultimate!}' received the benefit of the profits are 
partners of the firm which had distributed the profits. But the Tribunal adverted 
to three circumstances. The terms of the deed of partnership purported to impose 
an obligation to pay commission on the production of the five match factories, re- 
' presentatives of which sought to join as partners eo nomine. Imposition of such an 
obligation was in the view of the Tribunal inconsistent with the representatives 
Sf those factories being partners of the assessee in their individual capacities. Again 
-jf t was found that Gnanam Match Works had contributed capital to the assessee directly 
nd not through its representative. These two circumstances, coupled with the 
Itimate distribution of profits by the individual partners among the partners of the 
latch factories, led to the inference that each partner who signed the deed 
ited 1st April, 1950, was acting not in his personffi capacity, but as representing 
s match factory. Granting that the evidence from which the inference was 
awn was not very cogent, it was stiU exclusively within the province 
the Tribunal to decide that question on the eyidence before it, and 
decision that in entering into the , , deed of _ partnership, the named 
ftners represented their respective match factories, was not open to be 
ivassed in a Reference under section 66 (2) of the Indian Income-tax Act. The 
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High Court observed that clause 16 of the Partnership Deed did not impose any obli- 
gation upon the partners or the representatives of the five firms to pay commission 
as stipulated under that clause. Undoubtedly, there is no covenant expressly im- 
posing such liability upon the match factories, but it was open to the Tribunal from 
the incorporation of such an unusual covenant to infer that the named partners 
of the assessee were acting as representatives of their respective factories. To assume 
from the terms of clause 16 that the owners of these match factories were not bound 
by the covenants contained in clause 16 is to assume the answer to the question p osed 
for opinion. There was also the circumstance that in the books of account of the 
Gnanam Match Works of which Palaniswamy Nadar was a representative, cap ital 
was debited as contributed to the assessee. This indicated that the Gnanam Mat ch 
Works was. directly interested in the partnership. If that factor had made an ad- 
vance to Palaniswamy Nadar to enable the latter to contribute his share of the capita 1, 
the entry in the factory’s books of account would have been in the name of its partner 
and hot in the name of the assessee. That also is a circumstance justifying an in- 
ference that in entering into the deed dated 1st April, 1950,' Palaniswamy acted for 
and on behalf of all the partners of the Gnanam Match Works. Sharing of profits 
received by the named partners, with their partners, in the respective match factories 
may not, as I have already observed, by itself be a decisive circumstance. But that 
did not authorise the High Court to disregard the finding of the Tribunal on a question 
which was essentially one of fact. When the High Court observed that they were 
satisfied that the Tribunal had not correctly appreciated the evidence in arriving at 
the conclusion that each Match factory was the real party in the instrument of 
partnership, they assumed to themselves jurisdiction which they did not possess. 

It was not the case of the assessee that there was no evidence on which the 
conclusion arrived at by the Tribunal could be founded, nor was it the case of the 
assessee that the conclusion was so perverse that no reasonable body of men properly 
instructed in the law could have arrived at that conclusion. It is also clear from the 
record that no such question was even canvassed before the Tribunal. Manifestly 
such a question could not arise out of the order of the Tribunal, and none such was 
referred to the High Court . By the question actually referred, the Tribunal sought 
the opinion of the High Court whether on the facts and circumstances refusal of the 
application for registration of the assessee was correct in law. If it was the case of 
the assessee that the conclusion of the Tribunal was based on no evidence, or that 
it was perverse, the High Court could be asked to call for a Reference from the 
Tribunal on that question. But that was never done. 

It is true that the object of enacting S. 26-A and the Rules relating to the proce- 
dure for registration is to prevent escapement of liability to tax. But it is not necessary 
that before an order refusing registration is made, it must be established that there 
was evasion of tax attempted or actual. It is always open to a person, consis- 
tently with the law, to so arrange his affairs that he may reduce his tax liability to 
the minimum permissible under the law. The fact that the liability to tax may be 
reduced by the adoption of an expedient which the law permits, is wholly irrelevant 
in considering the validity of that expedient. But where the law prescribes condi- 
tions for obtaining the benefit of reduced liability to taxation, those conditions, un- 
less otherwise provided, must be strictly complied with, and if they are not so com- 
plied with, the taxing authorities would be bound to refuse to give the tax-payer 
the benefit claimed. When application for registration of the firm is made, the 
Income-tax Officer is entitled to ascertain whether the names of the partners in the 
instrument are of persons who have agreed to be partners, whether the shares are pro- 
perly specified and whether the statement about the shares is real or is merely a cloak 
for distributing the profits in a different manner. If all persons who have in truth 
agreed to be partners have not signed the deed or their shares were not truly set 
out in the deed of partnership, it would be open to the Income-tax Officer to 
decline to register the deed, even if under the general law of partnership the rights 
and obhgations of the partners eo nomine thereto may otherwise be adjusted ' As a 
corollary to this, if the requirements relating to the form in which the petition' is to 
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be presented are not complied with and the relevant information is withheld, the 
Income-tax Officer may be justified in refusing registration. 

+ 1 , t yiew the High Court was in error in holding on the question submitted 
that the registration of the assessee under section 26-A of the Income-tax Act was 
wrongly refused. 

The answer to the question referred to the High Court should be in tho 
affirmative. 

Order OF THE Court : — In accordance with the opinion of the majority, the- 
appeal is dismissed with costs. ’ 

— ■ Appeal dismissed. 
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The assessee was the managing agent of the company and under the terms and conditions of the- 
agreement it was entitled to be the agents so long as it held certain minimum share holding, it can 
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Where by the cancellation of any agency the trading structure of the assessee is impaired, or such 
cancellation results in loss of what may regarded as the sourceof the assessee’s income, the payment 
made to compensate for cancellation of the agency agreement is normally a capital receipt. 

Held, on the facts, what the assessee was paid was to compensate him for loss of capital asset- 
It matters little whether the assessee did continue after the determination of its agency with the com- 
pany in question, to conduct the remaining agencies. The transaction was not in the nature of a 
trading transaction, but \\»as one in which the assessee parted with an asset of an endui-ing value. 
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The. Judgment of the Court was delivered by 

Shah, J.— The appellant is . a .public limited company, and has its registered 
office at Calcutta. By an agreement, dated 1st May, 1925, the FortWilliam Jute 
:Company, Ltd., appointed the appellant its managing agent upon certain terms and 
-conditions set out therein; Under the agreement the appellant was to receive as mana- 
ging agent remuneration at the rate of Rs. 3,000 per month, commission at the rate 
Of ten per cent, of the profits of the company’s working, additional commission at 
three per cent, on the cost price of all new machinery and stores purchased by the 
managing agent outside India on account of the company, and interest on all.advances 
made by the managing agent to the company on the security of the company’s stocks, 
raw materials and manufactured goods. The appellant and its successors in busi- 
ness, whether under the same or any other style or firm, unless they resigned’ their 
office were entitled to continue as managing agent until they ceased to hold shares 
in the capital of the company of the aggretate nominal value of Rs. 1,00,000 and 
were on that account removed by, a special resolution of the conipany passed at an 
•extraordinary meeting of the company, or until the managing agent’s tenure was 
determined by the winding up of the company. In the event of termination of 
agency in the contingencies specified, the managing agent was to receive such rea- 
sonable compensation for deprivation of office, as may be agreed upon between the 
managing agent and the company and in case of dispute, as may be determined by 
two arbitrators. By clause 8, the managing agent was at liberty at any time to resign 
the office of managing agent by leaving at the registered office of the company pre- 
vious notice in writing of its intention in that behalf. The agreement did not specify 
any period for which the managiirg agency was to enure. Since the successors of 
the appellant were also to continue as agents, unless they resigned or became dis- 
•qualified, the duration was in a sense unlimited. But by virtue of section 37-A (.2) of 
•the Indian Companies Act, 1913, the appointment of the appellant as managing agent 
-would expire oh 14th January, ,1977, i.e., on the expiry of twenty years from the date 
on which the Indian Companies (Amendment) Act, 1956, was brought into operation. 
Section 87-A (2), however, did not prevent the managing agent from being re- 
appointed after the expiry of that period. 

Beside the managing agency of the Fort William Jute Co., Ltd., the appellant 
held at all material time managing agencies of five other limited companies, viz., Fort 
Gloster Jute Manufacturing Co., Ltd., Bowreach Cotton Mills Co., Ltd., Dunbar 
Mills, Ltd., Mothola Co., Ltd., and Joonktollee Tea Co., Ltd. The appellant had 
■advanced Rs. 12,50,000 to the Fort William Jute Co., Ltd., on the security of the 
stocks, raw materials and manufactured goods of that company. The appellant 
held in 1952, 600 out of 14,000 ordinary shares of the face value of Rs. 100 each, 
and 6,920 out of 10,000 preference shares also of the face value of Rs. 100 each. 
On 21st May, 1952, the appellant entered into an agreement with M/s. Mugneeram 
Bangur & Co., the principal conditions of which were : 

(i) M/s. Mugneeram Bangur & Co., to purchase the entire holding of shares 
•of the appellant in the Fort William Jute Co., Ltd.-ordinary shares at Rs. 400 
-each and preference shares at Rs. 185 each and to make an offer to all holders of the 
company’s shares— preference and ordinary— to purchase their holdings at the 
• same rates : 


Mu^eeram Bangur & Co., to procure repayment on or before 
30th June, 1952, of all loans made by the appellant to the principal company : 

(iii) M/s. Mugneeram Bangur & Co., to procure that the principal company 
wiU compensate the appellant for loss of office in the sum of Rs. 3 50 000 such sum 
being payable to the appellant after it submitted its resignation of managing agent- 


■ (iy) M/s. Mu^eeram- Bangur & Co., to reimburse the company the amount 
payable to the appellant. ^ 

The reasons for which the appellant agreed to relinquish the managing agenev were 
set out in a letter dated 28th May, W52, addressed by the app”ff S®SrabeS 
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question, but as often observed by the “highest authonties*’, it is not possible to lay down any single 
test ^ iirfallible or any single criterion as decisive in the determination of the question, which must 
ntote^ depend on the facts of the particular case, and the authonties bearing on the question are- 
valuable ohly as indicating the matters that have to be ituvcn into accost in reaching a decision. 
Vide Van Den Berghs,Ltd. v. ClarkK That however, is not to^say that thequesUon is one of fact,, 
for, as observed ix^.Dades (H. M. Inspector of Taxes) v. Shell Company of China, Ltd \ ‘-these 
auestiohs between capital and income, trading profits or no trading profit, are questions which, 
though they may depend no doubt to a very great extent on^the particular facts of each case, do* 
involve a conclusion of law to be dra\wi from those facts 


The inter-relation of facts which have a bearing on the question propounded must, 
therefore first be determined. The managing agency was not, except in the circum- 
stances set out in clause 2 of the agreement, liable to be determined at the instance: 
of the company before January 14, 1957, unless the appellant by giving notice of three- 
weeks voluntarily resigned the agency. At the date of termination the agency had' 
five more years to run, and the Companies Act did not prohibit renewal of the agency- 
in favour of the appellant, after the expiry of the initial period of twenty years. The- 
appellant company was formed for the object, amongst others {vide clause 3 (_2) 
of the Memorandum of Association of the appellant) of carrying on the business of 
managing agencies. The appellant was entitled under the terms of the agreement, 
to receive so long as the agency enured ten per cent of the profits of the company’s, 
working, three per cent on all purchases of stores and machinery abroad, and a. 
monthly remuneration of Rs. 3,000. The appellant submitted its resignation im 
exercise of the power reserved under clause 8 of the managing agency agreement, 
but that resignation was it is common ground part of the arrangement with M/s.. 
Mugneeram Bangur & Co., dated May 21, 1952. Under the terms of the managing, 
agency agreement, the principal company was not obliged to pay any compensation! 
to the appellant for voluntary resignation of the agency, but in consideration of the. 
appellant parting with its shareholding and submitting resignation of the managing; 
agency so as to facilitate the appointment of M/s. Mugneeram Bangur & Co.,, 
as managing agent, the latter purchased the shareholding of the appellant, undertook, 
to make available Rs. 3,50,000 for payment to the appellant and to discharge the: 
debt due by the company to the appellant. Payment of Rs. 3,50,000 was. 
therefore an integral part of an arrangement for transfer of managing agency- 
A managing agency of company is in the nature pf a capital asset ; that is not 
denied. It is true that it is not like an ordinary^ asset capable of being trans- 
ferred from one person to another. Theoretically," the power to appoint or dismiss, 
the managing agent may lie with the directors of the company, but in practice the: 
power lies with the person or persons having a controlling interest in the share- 
holding of the company. M/s. Mugneeram Bangur & Co. were anxious to be- 
appointed managing agents of the principal company ; and for that purpose the- 
appellant had to be persuaded to agree to a premature termination of its agency. 
This was secured for a triple consideration : sale of shares held by the appellant, 
at an agreed price, stipulation to discharge the liability of .the company to repay- 
the loans due by the company, and payment of Rs. 3,50,000 as compensation for- 
termination of the appellant’s agency. ' - 


The High Court summarised the effect of the agreement between the appellant 
and M/s. Mugneeram Bangur & Co., as follows : The sum of Rs. 3,50,000 des- 
cribed as compensation for loss of office of the managing agent waspartofthb whole- 
scheme incorporated in the agreement. Each clause of the agreement was a consi- 
deration of the other clauses and payment-of compensation , for the alleged loss of 
office did not, being part of the total scheme, stand by itself. Determination of the- 
managing agency of the appellant was not compulsory cessation of business • it' 
was a voluntary resignation for which under the agency agreement, the appellant was^ 
not entitled to any compensation,, but by. the device , of procuring a purchaser the-, 
appellant was doing business of selling the managing agency and getting a profit, 
and value for it which it otherwise could not have got.” . The.High Court stamped 
this transaction vnth the .nature and character , of a trading, or < a business' deal,, 
because m-their view the managing agency of- a compam-— an institution peculiarstb- 


.•T2^ci952)22I.m(Suijp.j4,’s ■ i",.; ! 


1. (1935) 19 T.C, 290 : 1935 A.C. 431. 
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Indian business conditions — which creates a managing agent as an alier ego of the 
managed company with authority to utilise the existing structure of the company’s 
organisation to carry on business, earn profits, and in fact, virtually to trade in every 
possible sphere open to the company, may be regarded as circulating capital, where 
severa.1 managing agencies are conducted by an assessee. Therefore in the view of 
the High Court the compensation received for surrendering the agency was remunera- 
tion received on account of conducting the brisiness, and was income. The judg- 
ment of the High Court proceeded substantially upon the following two grounds : 

(1) that on the facts of the case, the managing agency held by the appellant 
of the Fort Wiliam Jute Co., Ltd., was a stock-in-trade ; and 

(2) that the appellant was formed with the object of acquiring managing 
agencies, and in fact held managing agencies of as many as six companies. Earning 
profits by conducting the management of companies, being the business of the appel- 
lant, compensation received as consideration for surrendering the_managing agency 
was a revenue receipt.. 

We are unable to agree with the High Court that the managing agency of the 
Fort William Jute Co., Ltd., was an asset of the character of stock-in-trade of the 
company. The appellant was formed with the object, among others, of acquiring 
managing agencies of companies and to carry on the business and to take part in 
the management, mpervision or control of the business or operations of any other 
company, association, firm or person and to make profit out of it. That only autho- 
rised the appellant to acqmre as a fixed asset, if a managing agency may be so described, 
and to exploit it for the purpose of profit. But there is no evidence that the company 
was formed for the pruqjose of acquiring and selling managing agencies and m akin g 
profit by those transactions of sale and purchase. A managing agency is not an asset 
for which there is a market, for it depends upon the personal qualifications of the 
agent. Counsel appearing on behalf of the Commissioner conceded that the case 
that the managing agency was of the nature of stock-in-trade was not set up before 
the Tribunal, and he does not rely upon this part of the reasoning of the High Court 
in support of the plea that the compensation received by the appellant is a revenue 
receipt. He relies upon the alternative ground, and contends that the managing 
agency of the Fort William Jute Co., Ltd., was a part of the frame work of the busi- 
ness of earning profit by working as managing agent of different companies, and in 
the normal course, termination of employment by the principal companies of the 
appellant as managing agent being a normal incident of such business, compensation 
received by the appellant is not for loss of capital but must be regarded as a trading 
receipt, especially when the termination of the agency does not impair the structure 
of the business of the appellant. 

In the present case there is a special circumstance which must first be noticed. 
In truth the amount of Rs. 3,50,000 was received by the appellant from M/s. 
Mugneeram Bangur & Co., in consideration of the former agreeing to forego the 
agency which it held and which M/s. Mugneeram Bangur & Co., were anxious to 
obtain. It was in a business sense a sale of such rights as the appellant possessed 
in the agency to M/s. Mu^eeram Bangur & Co. This is supported by the recitals 
made in clause 2 of the agreement that if . at any time within six months after the 
completion of such sale M/s. Mugneeram Bangur & ,Co. were unable to exercise 
the voting rights attached to the shares purchased by them, the appellant will appoint 
any person nominated by M/s. Mu^eeram Bangur & Co., to attend and vote 
for them at any meeting of -the company dr the holders of any class of shares to 
be held within such period in such manner as M/s. Mugneeram Bangur & Co. 
may decide. The object underlying the agreement was therefore to transfer the 
managing agency to , M/s. Mugneeram Bangur & Co., or atleast to effectuate 
their appointment in place of the appellant as managing agent of the Fort William 
Jute Cp., Ltd. All the, stipulations and the covenants of the agr^ment, viewed in 
the light of the surrounding circumstances, do stamp the transaction as one of sur- 
render of the. rights of the appellant in the managing agency so that corresponding 
rights may arise in favour of M/s. Mugneeram Bangur & Co. . It would be irrelevant 
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in considering the true nature of the transaction, to project the somewhat legalistic , 
consideration that a managing agency is not transferable. It is because it is not ; 
directly transferable, that the arrangement incorporated in the agreement was 
effected. It would be difficult to regard such a transaction relating to a managing 
agency as a trading transaction. 


- Counsel for the assessee contended that even assuming that the form of the 
transaction under which for loss of the managing agency the appellant received: 
compensation from the principal company is decisive, or has even a dominant impiact, 
and the ultimate source from which the compensation was provided is to be ignored, 
the compensation received for loss of agency by the agent must always be regarded 
under the Indian Income-tax Act as capital receipt, ■ In support of that contention 
Counsel placed strong reliance upon the Judgment of -the Judicial Committee in 
Cotnmissiomr of Income-tax v. Shaw Wallace & Co.h ,rln the alternative Counsel 
pleaded that even if the extreme proposition was not found acceptable, the right of 
the assessee in the managing agency of the principal company -was to enure for 
another five years and which in the normal course would have continued for another 
twenty years was an enduring asset and consideration received by the appellant for 
extension of that asset was a capital receipt. 


On behalf of the Income-tax Department it was contended that Shaw Wallace & 
Cols case^, does not lay down any proposition of general application to com- 
pensation paid for determination of all agency contracts. It was further submitted 
that, having regard to the nature of the agreement and the voluntary resignation sub- 
mitted by the assessee, no enduring asset remained vested in the assessed,. and none 
was attempted to be transferred : the compensation directly paid by the principal 
company (which compensation was under the terms- of the contract not payable 
Was only a “ measure of profit ” which the appellant would, but for the resignation, 
have earned, and was therefore in the nature of revenue. It was also urged that 
compensation was not payable to the assessee when' resignation of the managing, 
agency was tendered under clause 8 of the agreement and therefore the amount 
sought to be brought to tax was received by the assessee in the course of a normal, 
trading transaction of the assessee. Finally, it was urged that in any event, by the 
loss of the agency the framework of the business of the assessee was not at all im-. 
paired, and therefore also the compensation received must be regarded as revenue 
and not capital. . t 

Whether a particular receipt is capital or income from business, has frequently 
engaged the attention of the Courts. It may be broadly stated that what is received 
for loss of capital is a capital receipt : what is received as profit in trading transab 
tion is taxable income. But the difficulty arises in ascertaining whether what is 
received in a given case is compensation for loss of a source of income, or profit in a 
trading transaction. Cases on the borderline give rise to vexing problems. The 
Act contains no real definition of income ; indeed it is a term not capable of a defini- 
tion in terms of a general formula. Section 2 (6-Q) catalogues broadly certain cate- 
gories of receipts which are included in income. It need hardly be said that the 
form in which the transaction., which gives rise to income is clothed and the name 
which is given to it are irrelevant in assessing the exigibility of receipt arising from 
a transaction to tax. It is again not predicated that the income must necessarily 
have a recurrent quality. We are not called upon to enter upon an extensive area 
of enquiry as to what receipts may be regarded as income generally, but merely to 
consider in this case whether receipt of compensation for surrendering the managing 
agency may be regarded as capital or as revenue. In the absence of a statutory 
rule, payment made by an employer in consideration of , the employee releasing 
him from his obligations under a service or agency agreement or a payment made 
voluntarily as compensation for determination of right to office arises not , out of 
employment, but from cessation of employment and may not generally constitute 
income chargeable under sections 10 and 12. It may be mentioned that this 

I.' (1932) '63 M.Lij. 124 : L.R. 59 1.A.'206. 
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rule has been altered by the Legislature by the enactment of section . 10 (5- A) by the 
Finance Act of 1955, which provides that compensation or other payment due to or 
received by a managing agent of an Indian company at or in connection with the 
termination or modification of his managing agency agreement with the company, 
or by a manager of an Indian company at or in connection with the termination of 
his office or modification of the terms and conditions relating thereto, or by any 
person managing the whole or substantially the whole affairs of any other company 
in the taxable territories at or in coimection with the teimination of his office or 
the modification of the terms and conditions relating thereto, or by any person holding 
an agency in the taxable territories for any part of the activities relating to the business 
to any other person, at or in connection with the termination of his agency or the 
modification of terms and conditions relating thereto, shall be deemed to be profits 
and gains of a business carried on by the managing agent, manager or other person, 
as the case may be, and shall be liable to tax accordingly. But this amendment was 
made under the Finance Act, 1955, with effect from April 1, 1955, and has no appli- 
cation to the present case. 

The Indian Income-tax Act is not in pari materia with the English Income-tax 
Statutes. But. the authorities under the English law which deal not with, the inter- 
pretation of any specific provision, but on the concept of income, may not be 
regarded as proceeding upon any special principles peculiar to the English Act 
so as to render them iriapplicable in considering problems arising under the Indian 
Income-tax Act. It is well settled in England that money paid to compensate for 
loss caused to an assessee’s trade is normally regarded as income. In Short Bros:, 
Ltd. V. The,. Commissioner of Inland Revenue^, a sum received as compensation for 
loss resulting from cancellation of a contract was held to be revenue in the ordinary 
course of-ffie assessee’s trade, and liable to excess profits duty. Similarly in The 
Commissioners of Inland Revenues. The Northfleet Coal and Ballast Co., Ltd.^, com- 
pensation paid by a person who had agreed to purchase a certain quantity of chalk 
yearly for ten years, from a compahy which was the owner of a quany', in conside- 
ration of being relieved of his liability under the contract was held chargeable to 
excess profits duty as trading profit in the hands of the company. 

In The Commissioners of Inland Revenue v. Newcastle Breweries Ltd^ . compen- 
sation received under an order of the War Compensation Court, under the Indemnity 
Act, 1929, in addition to what was paid by the Admiralty for rum taken over in ex- 
ercise of the power under the Defence of the Realm Regulations was held to be 
revenue. 

In Ensign Shipping Co., Ltd. v. The, Commissioners of Inland Revenue^, an 
amount paid by the Government to a ship-owner to compensate him for loss result- 
ting from detention of his ships during a coal-strike, and for wages etc. was held 
liable to excess profits duty. Again as held in Burmah Steamship Co., Ltd. v. Com- . 
missioners of Inland Revenue^, moriey received by a ship-o\vner from a firm of ship- 
builders to compensate for loss resulting from the failure by the latter to complete 
repairs to ship within the stipulated period was regarded as revenue. 

i 

These cases illustrate the principle that compensation for injury to trading 
operations, arising from breach of contract or in consequence of exercise of sovereign 
rights, is revenue. These cases must, however be distinguished from another class 
of cases where compensation is paid as a solatium for loss of office. Such compensa- 
tion may be regarded as capital or revenue: it would be regarded as capital, if jt is 
for loss of an asset of enduring' value to the assessee, but not where payment is received 
in settlement of loss in' a trading transactipn. 

In Cliibbetv. Joseph Robinson and Sons^, the assessees who were ship-managers 
employed by a steamship company under a contract which provided that they should 
be paid a percentage of the company’s , income, were paid compensation for loss 


1. (1927) 12 T.C. 955. 

2. (1927) 12 T.C. 1102. 

3. (1925) 12 T.C. 927. . 


4. (1928) 12 T.C. 1169. 

5. (1931) 16 T.C. 67. 

6. (1924) 9 T.C. 48. 
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of office in anticipation of liquidation of the steamship company. It was' held that . 
payment to make up for loss resulting from cessation of profits from employment 
was not itself an annual profit, but was payment in respect of termination of emploj'- 
ment and was not assessable to tax. 

In Du Cross v. RyalD, the assessee settled a claim made by his employee for ,, 
damages for wrongful dismissal and paid £57,250 as compensation for wrongful 
dismissal. It was held that no part could be apportioned to salary and commission 
and the whole escaped assessment. 

In Duffv. Barlow-, the managing director of the appellant company who was 
employed for a period of ten years was asked by it to manage the business of one of 
its subsidiaries, and to receive a percentage of profits made by the subsidiary. The 
employment was terminated by mutual agreement two years after its commencement 
and £4,000 were paid as compensation to the managing director for loss of his rights 
of future remuneration. This was held not ta? able, because it was a sum paid as 
compensation for loss of a source of income and hence a capital asset. This case 
was followed in Honley v. Murray^, where the appellant employed as a managing 
director of a property company under a service agreement which was not determi- 
nable till March 31, 1944, was also appointed a director of a subsidiary company. 
At the request of the Board of Directors of the property company the appellant 
resigned his office in the property company as well as its subsidiary and received from 
the property company an amount equal to the remuneration which he would, under 
the agreement, have been entitled to, if his appointment had not been determined. 
It was held by the Court of Appeal that the use of the expression “ compensation 
for loss of office ” was not the determining factor when the bargain itself stood can- 
celled, and the sum paid was in consideration of total abandonment of all contrac- 
tual rights which the other party had. The receipt was in the circumstances not 
taxable. The payment was .not voluntarily made. The bargain was that the appel- 
lant should resign and in consideration thereof, the company should make the 
payment. 

In Barr, Crombie & Co., Ltd. v. Comniissiouers of Inland Revenue*, the 
appellant company managed the ships of another company under an agreement for 
a period of fifteen years. The shipping company went into liquidation and a sum 
exceeding £16,000 was paid to the appellant company for the eight years which were 
still to run to the date of expiry of the agreement. Over a period upwards of sixteen 
years only two per cent of the appellant company’s income was derived from other 
managements, and on the liquidation of the shipping company the appellant com- 
pany lost its entire business except for some abnormal and temporary business. It 
was held by the Court of Session in Scotland that the sum in question was not a 
trading receipt of the appellant company. Lord President Normand observed : 

“ In the present case virtually the whole assets of the Appellant Company consisted in tiiis 
agreement. When the agreement was surrendered or abandoned practically nothing remained of 
the Company’s business. It was forced to reduce its staff and to transfer into other premises, and 
it really started a new trading life. Its trading existence as practised upto that time had ceased with 
the liquidation of the shipping Company.” 

These cases establish the distinction between compensation for loss of a trading 
contract and solatium for loss of the source of income of the assessee. 

But payment of compensation for loss of office is not always regarded as capital 
receipt. Where compensation is payable under the terms of the contract 
which is detennined, payment is in the nature of revenue and therefore taxable. 

I. For instance in Henry v. Foster^, it was held that when compensation stipulated 
under a contract is paid for loss of office, it is taxable under Schedule ‘ E ’ and if 
was also held in Dale v. D. E. Soissans^, that compensation paid under an agree- 
ment to an Assistant of the managing director for premature temiination ’ of 
employment was held to be income. The principle on which these cases proceed- , 

4. (1945) 26 T.C. 406. 
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ied, was also applied by the Court of Session is' Scotland in Kfisall Parsons and 
’Co. V. Commissioners of Inland Revenue^, to a case in which there was no express 
term for payment of compensation on termination of employment.' The appellants 
in that case carried on business as agents on a commission basis for sale in Scotland 
for products of various manufacturers, and entered, into agency agreement for that 
pui^ose. At the instance of the manufacturer concerned one of the agreements 
which was for a period of three years was terminated at the end of the second year 
■in consideration of a payment of £1,500. It was held by the Court of Session that no 
oapital asset of the assessee was depreciated in value or became of less use for the 
^purpose of the assessee’s business. The sum paid was accordingly included in the 
•calculation of the taxable profits for the year in which it was received. Lord President 
LJormand observed at page 620. 

“ We are not embarrassed here by the kind of difficulties which arise when, by agreement, a 
benefit extending over a tract of future years is renounced for a payment made once and for all. 
The sum paid in this case is really and substantially a surrogatum for one year’s profits.” 

The foundation of the distinction made in Kelsall Parsons &. Co. v. Commis- 
sioner of Inland Revenue^, Henry v. Foster‘d and Dale v. D. E. Soissans^, is to be 
found in the observations made by Lord Macmillan in Van Den Berghs, Ltd. v. 
dark‘s. In that case two companies which were manufacturers of margarine 
.and similar products entered into an agreement with a view to end competition 
between them and to work in friendly alliance and to share the profits and losses 
in accordance with an elaborate scheme. This arrangement was terminated by 
.mutual agreement in consideration of the payment by the Dutch Company 
of £4,50,000 to the appellant company as damages. It was held by the House of 
Lords that the amount was received by the appellant as payment for cancellation of 
the appellant company’s future rights under the agreements, which constituted a 
•capital asset of the company, and that it was a capital receipt. Lord Macmillan 
observed at page 431. 

“ Now what were the appellants ^vlng up ? They gave up their whole rights under the agree- 
ments for thirteen years ahead. These agreements are called in the States ease “pooling agreements” 
but that is a very inadequate description of them, for they did much more than merely embody a 
system of pooling and sharing profits. If the Appellants were merely receiving in one sum down 
the ag^egate of profits which they would otherwise have received over a series of years, the lump 
sum might be regarded as of the same nature as the ingredients of which it was composed. But 
•even if a payment is measured by annual receipts, it is not necessarily in itself an item of income. 

Cases which have lately arisen before the Courts in the United Kingdom have 
elaborated this distinction. In Commissioner of Inland Revenue v. Fleming and Co. 
the Court of Session held, following Kelsall Parsons & Co., case'^, that compensation 
paid to the assessee who carried on business as manufacturers’ agent and general 
merchants and had acted as the sole agents since 1903 for certain products of the 
manufactures, for termination in 1948 of the agency at the instance of the manufacturer 
was regarded as revenue. In the view of Lord President Cooper the cases relating 
to determination of agencies, broadly speaking, fell on two sides of the line drawm 
dn the light of the varying circumstances : 

(а) “ the cancellation of a contract which affectsjthe profit-making structure of the recipient 
•of compensation and involves the loss of an enduring trading asset”, and 

(б) “ the cancellation of a contract which does not affect the recipient’s trading structure 
•not deprive him of any enduring trading assets, but leaves him free to devote his energies and 
organisation released by the cancellation of the contract to replacing the contract whichl has been 
lost by other like contracts ”, 

.and held that the case fell within the second class, and not the first. 

In Wiseburgh v. Domville^, the appellant had entered into an agreement in 
1942 under which he acted as sole agent for the manufacturer. In 1948 when this 
■agreement could have been determined by notice expiring in October, 1949, the manu- 
facturer dismissed him. The appellant received £4,000 as damages for breach of 
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agreement. The appellant had several agencies from. time to time as agents and it 
was one of the incidents, of agency business that one agency may be stopped and 
another may come and it being normal incident of the kind of business tlmt the 
appellant was doing, that an agency should come to an end, compensation paid was- 
regarded as income on the principle, laid down in Kehall Parsons and Co. s 
case'^. , . .. . , . ■ • 

In another case which soon followed Anglo-French Exploration Cbi, Ltd. v- 
Claysons-, the appellant company carried on business, among' others, as secre- 
tary and agent for a, number of other companies. A South African Company 'ap- 
pointed the appellant company as its secretary and agent at a remuneration of £1,500: 
per annum under a contract terminable at six months’ notice. Under an arrange- 
ment with the purchaser of the controlling interest of the shareholders under which, 
the appellant company was to resign its office as secretary’ and agent of the South 
African Company,' an amount of £20,000 received by , the appellant company wa'^ 
held by "the Court of Appeal -to be in the nature of a trading receipt. 

. .In Blackburn v. Close Bros., Ltd.^ the respondent company carried on business 
of merchant bankers and of a finance and issuing house and derived income in the 
form of allowances for performing managerial and a secretarial services. Following, 
a dispute with one ‘ S ’ for which the respondent company had agreed to provide 
secretarial services for three years at a remuneration of £8,000 per annum, the agree- 
ment was. terminated within about 2^ months from the date of its commencement. 
£15,000 received by the respondent company as compensation for termination of the 
agreement was held to be a trading receipt. Pennycuick, '!., held that the contract 
was one- of a number of ordinary commercial contracts for rendering services by the- 
assessee in the course of carrying on its trade, and therefore the sum received on the- 
cancellation of the agreement was a receipt of a revenue nature. 

It is manifek that the principle broadly stated in the earlier cases, that compen 7 - 
sation for loss of office, or agency, must be regarded as a capital receipt, has not ■been, 
-approved in later cases. An exception has been engrafted upon that principle that 
where payment even if received for termination of an agency agreement, ■ but the 
agency is one of many which the assessee holds, and the termination of the agency 
does not impair the profit-making structure, but is within the framework of the 
assessee’ s business, it being a necessary incident of the business that existing agencies, 
may be terminated and fresh agencies may be taken, the receipt is revenue and not 
capital. 


A case on the other side of the line may be noticed : Sabine v. Lookers, Ltd.^ 
Under agreements, annually renewed with the manufactures, the respondent 
company had acted for many years as their main distributors in the Man- 
chester area of the manufacturer’s products, which it bought for re-sale. The res- 
pondent had sunk considerable sums in fixtures and equipment specially designed for 
the trade of wholesale dealers and carried a large stock of spare parts mainly for whole- 
sale sale. The whole of the trade of the respondent was geared to the display, sale, 
service and repairs of the manufacturer’s product's^ Upto 1952 inclusive, the manu- 
facturers had included in its agreements with distributors a standard “ continuity 
clause ” giving the distributors, on certain conditions, the option of renewal for a 
further year. But in 1953, the manufacturers, adopted a new standard agreement,, 
containing a new continuity clause which the respondent company regarded as giving: 
it less security than before. As compensation for loss resulting from the alterations, 
the maufacturers paid to the respondent company, a sum calculated on sales to the 
trade during the contract period. It was held that this was a capital receipt, be- 
cause by the modification the framework of the respondent’s business was impaired. 

Elaborate arguments were presented before us on the decision of the Judicial 
Committee in Shaw Wallace '& Co.’s caseL The appellant contended .that AS/ww 
Wallace’s cdse^, laid down a principle of general application applicable to all cases 
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of compensation received from the principal as solatium for determination of the- 
contract of agency. Counsel for the Revenue contended that the principle should be 
restricted to its special facts, and cannot be extended in view of the later decisions > 
It is necessary to closely examine the facts which gave rise to that case. Shaw Wallace 
& Company carried on business as merchants and agents of various companies 
and had branch offices in different parts of India. For a number of years they acted 
as distributing agents in India for the Burma Oil Company and the Anglo-Persian 
Oil Company; but vvithout a formal agreement with either company. The two 
Oil Companies having combined decided to make other arrangements for distributing, 
their products. Fach Company terminated its contract with Shaw Wallace & 
Company and paid compensation to it, which aggregated to Rs. 15,25,000. This 
amount, subject to certain allowances was sought to be assessed to income-tax under 
sections 10 arid 12. The High Court of Calcutta held that the compensation received 
by the assessee was a capital receipt. In appeal to His Majesty-in-Council the 
decision of the High Court was affinned. 

The Judicial Committee declined to seek inspiration from the English decisions 
cited at the Bar. The Board observed that the expression “ income ” which is not 
defined in the Act connotes a periodical monetary return coming in with some sort 
of regularity, or expected regularity, from definite sources : the source is not neces- 
sarily one which is expected to be continuously productive, but it must be one whose 
object is the production of a definite return, ejfcluding anything in the nature of a 
mere windfall. They further observed that the income chargeable under head (iv) 
of section 6 “ business ” read with section 10 is to be in respect of the profits and 
gains of any business carried on by the assessee, and therefore the sums which the 
Income-tax Department sought to charge could only be taxable if they were the pro- 
duce of the result of carrying on the agencies of the Oil Companies in the year in 
which they were received by the assessee. But when once it was admitted that they 
were sums received, not for carrying on this business, but as some sort of solatium 
for its compulsory cessation, the answer seemed fairly plain. The Board observed 
that if compensation received for sale of the business or its goodwill was capital, 
the same reasoning ought to apply when the sum received was in the nature of a sola- 
tium for cessation of a part of the business, and it was a matter of no consequence 
that the assessee continued to pursue its other independent commercial interests, and 
profits from which were taxed in the ordinary course, for the sums sought to be taxed 
had no connection with the continuance of the assessee’s other business : the profits 
earned by the assessee, it was observed, were “ the fruit of a different tree, the crop 
of a different field ”, and if under section 10 the compensation was not taxable, it 
was not taxable under section 12 under the head “ other sources ” as well. 

The judgment of the Board proceeds upon the ground that compensation _ re- 
ceived not for carrying on the business but as solatium for its compulsory cessation, 
would be regarded as capital receipt, and for the application of tffis principle, exis- 
tence of other independent commercial interests out of which profits were earned by 
the assessee was irrelevant. Two comments may be made at this stage. It cannot 
be said as a general rule, that what is determinative of the nature of the receipt is 
extinction or compulsory cessation of an agency or office. Nor can it be said 
that compensation received f Dr extinction of an agency may always be equated with 
price received on sale of goodwill of a business. The test, applicable to contracts 
for termination of agencies is ; what has the assessee parted with in lieu of money 
or money’s worth received by him which is sought to be taxed ? If compensation 
■is paid for cancellation of a contract of agency, which does not affect the trading 
structure of the business of the recipient, or involves loss of an enduring asset, leaving 
the tax-payer free to carry on his trade released from the contract which is cancelled,/ 
the receipt will be a trading receipt : where the cancellation of a contract of agency 
impairs the trading structure, or involves loss of an enduring asset, the amount paid 
for compensating the loss is capital. . * 

The view expressed by the Judicial Committee has Hth ut 

proval in later cases'. Lord Wright in Raja Bahadur r Nar 
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^mgarh v. Commissioner of Income-tax, Bihar and Orissa^, observed is 

incorrect to limit the true character of income, by such picturesque similies like iruit 
of a different tree, or crop of a different field.” Again it cannot be said generally 
that compensation for every transfer or determination of a contract of agency is capi- 
tal receipt; Kelsall Parsons & Co. v. Commissioners of Inlmtd Revenue^ Commissioners 
■of Inland Revenue v. Fleming and Co.^, Wiseburgh v. Domville*, and Commissiomr 
of Income-tax and Excess Profits Tax, Madras v. South India Pictures, Ltd^. Nor is 
it true to say that where an assessee holds several agency contracts each agency con- 
tract cannot without more be regarded as independent of the other contracts, and 
income received from each contract cannot always be regarded as unrelated to the 
rest of the business continued by the assessee. The decision in Shaw ^ Wallace Co.’s 
■cdse^, cannot therefore be read to yield the principle that compensation for loss of 
an agency may in all cases be regarded as capital receipt. Nor does it lay down that 
where the assessee has several lines of business line must in ascertaning the character 
of compenation for loss of a line of business be deemed an indiependent source. 
This view is examplified by decisions of this Court and a decision of the Madras High 
Court. In the South India Pictures, Ltd.’s case compensation received for determina- 
tion of the distribution rights of films was held taxable. After the assessee had 
■exploited partially its right of distribution of cinematographic films to which it was 
•entitled under the terms of agreements under which he had advanced money 
"to the producers, the agreements were cancelled and the producers paid an aggre- 
gate sum of Rs. 26,000 to the assessee towards commission. It was held by Das, 
•C.J., and Venkatarama Aiyar, J., (Bhagwati J., dissenting) that the sum paid to the 
assessee was not compensation for not carrying on its business, but was a sum paid 
in the ordinary course of business to adjust the relations between the assessee and 


the producers, and was taxable. Similarly in Rai Bahadur Jairam Valji’s case^, a 
-contract for the supply of limestone and dolomite was terminated when the purchaser- 
the Bengal Iron Company, Ltd., found the rates uneconomical. A suit was then 
filed by the respondent for specific performance of the contract and for an injunction 
restraining the company from purchasing limestone and dolomite from any other 
person. A fresh agreement made between the respondent and the company fell 
through because of circumstances over which the parties to the agreement had no 
■control. The company then agreed to pay Rs. 2,50,000 to the respondent as solatium, 
besides the monthly instalments of Rs. 4,000 remaining unpaid under the contract 
of 1940. The Income-tax Department sought to bring to tax the amount of 
Rs. 2,50,000 and the balance due towards the monthly instalments of Rs. 4,000. It 
was held by this Court that the sum of Rs. 2,50,000 was not paid to the respondent 
ns compensation for expenses laid out for works at the quarry of a capital nature 
and could^ not be held to be a capital receipt on that account, the agreements were 
merely adjustments made in the ordinary course of business. There was in the view 
of the Court no profit-making apparatus setup by the agreement of 1941, apart from 
the business which was to be carried on under it and there was at no time any agree- 
ment which operated as a bar to the carrying on of the business of the respondent and 
therefore the receipt of Rs. 2,50,000 was chargeable to tax. Venkatarama Aiyar J 
observed, m an agency contract the actual business consists of dealings betw^n ’the 
principal and his customers, and the work of the agent is only to bring about the busi- 
ness : What he does is noMhe business itself, but sometLg wh?ch is imfmSy 

?"i F ' P® agency may, therefore, be viewed as the apparatus 

which leads to the business rather than the business itself. Considered in this light 
the agency right can be held to be of the nature of a capital asset invested in 
But this cannot be said of a contract entered into in t& ordinarjr course of business 
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Such a contract is part of the business itself, not sometliing outside it, and any receipt 
on_ account of such a contract can only be a trading receipt. Because compensation 
paid on the cancellation of a trading contract differs in character from compensation 
paid for cancellation of an agency contract, it should not be understood that the latter 
is always, and as a matter of law, to be held to be a capital receipt. An 

“ agency contract which has the character of a capital asset in the hands of one person may 
assume the character of a trading receipt (asset) in the hands of another, as for example, when the 
•agent is found to make a trading agencies and dealing with them.” 

Therefore^ when the question arises whether the payment of compensation for ter- 
mination of an agency is a capital or a revenue receipt, it must be considered whether 
the agency was in the nature of a capital asset in the hands of the agent, or whether 
it was only part of his stock-in-trade. The learned Judge also observed that pay- 
ments made in settlement of rights under a trading contract are trading receipts and 
are assessable to revenue,' but where a trader is prevented from doing so by external 
authority in exercise of a paramount power and is awarded compensation therefor, 
whether the receipt is a capital receipt or a revenue receipt will depend upon whether 
it is compensation for injury inflicted on a capital asset or on stock-in-trade. 

In Peirce Leslie & Co., Lid. v. Commissioner of Income-tax, Madras'^, the 
assessee company took up managing agencies of several plantation companies. The 
managing agencies were liable to termination, but the assessee was entitled to com- 
pensation by the terms of the agreement. The Talliar Estates,' Ltd., was one of the 
companies managed by the assessee. The agreement was a composite agreement 
about the managing agency rights and certain other rights. When the Talliar Estates, 
Ltd., went into liquidation the assessee received Rs. 60,000 by way of compensation 
for loss of office and the question arose whether that amount was income in the hands 
of the assessee. The Madras High Court held that the loss of one of several managing 
agencies had little effect on the structure of the assessee’s business even in tea or on 
its profit-earning apparatus as a whole and the termination of the agreement with 
the Talliar Estates could well be said to have been brought about in the ordinary 
•course of business of the assessee and therefore the amount received was a trading 
receipt. 

In the Soitth India Pictures, Ltdis case^ ; Rai Bahadur Jairam ValjVs case® 
and Pierce Leslie Companies case\ it was held that the receipt of compensation 
for loss of agency was in the nature of revenue. In the South India Pictures, Ltd.’s 
•case®, the amount received was not compensation for not carrying on its business, 
but was a sum paid in the ordinary course of business to adjust the relations between 
the assessee and the producers : the termination of the agreements did not radically 
or at all affect or alter the structure of the assessee’s business, and the amount received 
by the assessee was only so received towards commission, i.e., as compensation for 
the loss of commission which it would have earned, had the agreements not been 
terminated. Therefore, the amount was not received by the assessee as the price 
of any capital assets sold or surrendered or destroyed, but the amount was simply 
received by the assessee in the course of its going distributing agency business and 
therefore it was an income receipt. In that case the majority of the Court held on 
three distinct grounds, viz., (i) that the assessee did not part with any capital asset ; 
(ii) that the amount was received in the course of the distributing agency business 
which was continued ; and (iii) that the termination of the agreements did not radi- 
■cally or at all affect or alter the structure of the assessee’s business, that the sum 
received was revenue. Rai Bahadur Jairom ValjVs cose®, was one of compensation 
received for termination of a trading contract. In Peirce Leslie & Company's case\ 
there was termination of office, but it was held to be brought about in the ordinary 
course of the trading operations of the assessee. 
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On the other side of the line are cases of Cominissmier of Income-tax, Hydera- 
bad- Deccan v. Vazir Sultan and Sons^ and Godrej & Co. v. Commissioner of Income- 
tax, Bombay City-. In Vazir Sultan & Sons' case\ the majority of the Court 
held that compensation paid for restricting the area in which a previous agency agree- 
ment operated was a capital receipt, not assessable to income-tax. It was held 
that the agency agreements were not entered into by the assessee in the carrying on of 
their business, but formed the capital asset of the assessee’s business which was ex- 
ploited by the assessee by entering into contracts with various customers and dealers 
in the respective territories ; it formed part of the fixed capital of the assessee’s business 
and was not circulating capital or stock-in-trade of their business and therefore 
payment made by the company for determination of the contract or cancellation of 
the agreement was a capital receipt in the hands of the assessee. 

In Godrej & Co.'s case-, the managing agency agreement in favour of the 
assessee of a limited company which was originally for a period of thirty years and 
under which the assessee was entitled to a commission at certain rates was modified 
and remuneration payable to the managing agents was reduced. As compensation 
for agreeing to this reduction, the assessee received Rs. 7,50,000 which was sought, 
to be taxed as income in the hands of the assessee. This Court held, having regard 
to all the attending circumstances, that the amount was paid not to make up the- 
difference between the higher remuneration and the reduced remuneration, but in 
truth as compensation for releasing the company from the onerous terms as to 
remuneration as it was in terms expressed to be ; so far as the assessee firm was 
concerned it was received as compensation for the deterioration or injury to the 
managing agency by reason of the release of its rights to gel higher remuneration 
and. therefore, a capital receipt. 

On an analysis of these cases which fall on two sides of the dividing line, a satis- 
factory measure of consistency in principle is disclosed. Where on a consideration 
of the circumstances, payment is made to compensate a person for cancellation of a 
contract which does not affect the trading structure of his business, nor deprive him. 
of what in substance is his source of income, termination of the contract being a 
normal incident of the business, and such cancellation leaves him free to carry on 
his trade (freed from the contract terminated) the receipt is revenue ; Where by 
the cancellation of an agency the trading structure of the assessee is impaired, or 
such cancellation results in loss of what may be regarded as the source of the assessee’s 
income, the payment made to compensate for cancellation of the agency agreement 
is normally a capital receipt. 

In the present case, on a review of all the circumstances, we have no doubt that, 
what the assessee was paid was to compensate him for loss of a capital asset. It. 
matters little whether the assessee did continue after the determination of its agency 
with the Fort William Jute Co., Ltd., to conduct the remaining agencies. The tran- 
saction was not in the nature of a trading transaction, but was one in which the 
assessee parted with an asset of an enduring value. We are, therefore, unable to 
agree with the High Court that the amount received by the appellant was in the natiire- 
of a revenue receipt. 

We accordingly record the answer on the question submitted by the Tribunal 
in the negative. The appellant would be entitled to its costs in this Court. ■ 

Appeal allowed.. 
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THE SUPREME COURT OF INDIA 

Present :~K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

M/s. Gillanders Arbuthnot and Company, Limited . . Appellant*' ' 

V. , 

The Commissioner of Income-tax, Calcutta Respondent. 

Income-tax Act {XI of 1912) Section 10 — Capital Receipt or Revenue Receipt — A'ssessee, ' sole distribution 
■agent — Termination of agency rights — Compensation on the basis of profits — Mo impairment of trading structure. 

The assessee carried on business in diverse lines, bu>dng and selling on its own account, introdu- 
•cing customers to principals, actiiig as managing agents, as shipping agents, purchasing agents, as 
secretaiies, and acting as sole importers and distributors on behalf of foreign prineipals. G. & Co., 
■were formerly the sole selling agents for the piincipal company in question from 1886, and the rights 
were terminable at the option of the company. The assessee was incorporated for taking over the 
agency from G & Go. In 1945 the principal company set up its own organization for distributing 
its products and terminated the rights of the assessee from 1st April, 1948, on payment cf compensa- 
tion to the assessee computed on the basis of the actual sales, for the first tliree post-transfer years. 
The assessee received a sum of about rupees nine lakhs as compensation. Tliis amount was held to be 
taxable by the Officer, under the Income-tax Aet and the Business Profits Tax Act for the charge- 
able accounting period ending 3 1st' March, 1949. The Assistant Appellate Commissioner held , it 
was not so taxable, and the Tribunal held it was taxable as a revenue receipt. The High Court.on 
.a Reference confirmed the order of the Tribunal. The assessee appealed to the Supreme Court on 
■a certificate granted, by the Highj Court, 

Held : The amount was taxable as a revenue receipt. 

' There is no immutable principle that compensation received on cancellation of any agency 
must always be regarded as capital. In each case the question has to be determined in the light of 
the attendant circumstances. 

' . . ' f 

It cannot be disputed that compensation paid for agreeing to refrain from carrying on 

•competitive business in the commodities in respect of which the agency was terminated, or for loss of 
goodwill would, prima facie, be of the nature of a capital nature. But there is no evidence that com- 
pensation'was paid to the assessee in the instant case as consideration for giving the undertaking not to 
carry on a competitive business, or as compensation for loss of goodwill. 

The compensation paid to the assessee was computed on the basis of the profits of the business. 
Having regard to the vast array of business done by the assessee as agents, the acquisition cf agencies 
Avas in the normal course of business and determination of individual agencies a normal incident, not 
•affecting or impairing the trading structure of the assessee. The assessee was comper.sated by pay- 
ment to it for the loss of profits it suffered by the cancelation of its agency, leaving it free to conduct 
its remaining business. 

Assuming that the agency in the explosives may not be replaced, that circumstance by itself may 
aiot justify the inference that the agency was independent of the other lines of business conducted by 
.the assessee, or that by the cancellation of the agency an enduring asset was lost to the assessee. 

Appeals from the Judgment and Order dated 10th January, 1962, of the Calcutta 
High Court in Income-tax Reference No. 33 of 1957. 

B. Sen, Senior Advocate (P. K. Chatterjee and D. N. Gupta, Advocates, •with 
him), for Appellant. 

K, N. Rajagopal Sastri, Senior Advocate {R. N. Sachthey, Advocate, with him), 
for Respondent. 

The Judgment of the Court was delivered by 

Shdh,J. — ^The appellant which is a public limited company incorporated 
Tinder the Indian Companies Act, 1913, has its registered office at Calcutta, and 
branches in Bombay, Madras, New Delhi and Kanpur. The appellant carried on 
business in diverse lines, which may broadly be classified as (1) buying and selling 
on its own account, f 2) introducing customers to principals (3) acting as managing 
agents, (4) acting as shipping agent, (5)' acting as purchasing agents, (6) acting 
as sole importers and distributors on behalf of United Kingdom principals haying 
no organisation in India and. (7) acting as secretaries. 

Since, 21st January, 1886, M/s. Gillanders Arbuthnot & Co., predecessors- 
in-interest of the appellant were the sole agents and distributors in India of explosives 
manufactured by the imperial Chemical Industries (Export) Ltd., Glasgow, Scotland 


*C.As. Nos. 825 to 828 of 1963. 


1st May,' 1964. 
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hereinafter ‘ called the principal company There was no written agreement between 
the principal company and M/s. Gillanders. Arbuthnot & Co., incorporating the 
terms of the agency agreement. It is however cornmon ground that the agency 
agreement was terminable at the option of the principal company. The appellant 
was incorporated for taking over the business of M/s. GiUanders Arbuthnot & Co., 
and since it took over the distributing agency the appellant acted as the . sole hgent 
and distributor of explosives manufactured by the principal company, but without 
a written agreement. 

In May, 1945, the principal company desired to set up its own organisation for- 
distributing its products, and intimated the appellant that the agency of the appellant 
may be cancelled after two or three years. By letter dated 11th March, 1947, the 
principal company informed the appellant that the agency will stand terminated 
from 1st April, 1948, and that it desired to compensate the appellant for termination, 
of the agency on the following basis : 

“(1) For the first three post-transfer years” the principal company shall pay to the appellant 
two-fifths of the commission accrued on actual sales in the territory of the latter’s agency taken over 
by the principal company, such commission to be computed at the commission rates formerly paid 
to the appellant ; 

(2) That “ in the third post-transfer year ”, the principal company shall pay the appellant in' 
addition a sum equivalent to full commission on the sales for that year effected by the principal com- 
pany in the appellant’s territory calculated at the same rates. 

(3) That payments would be made to the appellant after the end of each year as soon as the 
amount due was ascertained. 

CertainiOther matters in the letter which have a bearing on the dispute, may be: 
reproduced : 

“ For the purpose of calculating the commission due to you, the post-transfer will be deemed 
to run as from the date of the transfer ofyour agency to Imperial Chemical Industries (India) Ltd., 
We trust that you will find these proposals acceptable. 

As a condition of our paying you compensation on the basis outlined above, we would request 
you to be good enough to give us a formal undertaking to refrain from selling or accepting any agency- 
for explosives or other commodities competitive with those covered by the agency agreement now- 
being terminated. 

In thisjconnection, we are asking our Legal Department to prepare a formal agreement which 
we will submit to you for signature as soon as possible. 

It is common ground that no formal agreement in writing, which was contemplated 
to be taken from the appellant, was executed, not even a draft of the agreement was. 
submitted by the principal company to the appellant. 

Pursuant to conditions (1) and (2) incorporated in the letter dated 11th March,. 
1947, which have been set out earlier, the appellant received the following amounts- 
from the principal company : 

For the previous year corresponding to the assessment year ending .. Rs. 1 53 471/11/' 
31st March, 1949 ’ ‘ ' 

For the previous year corresponding to the assessment year ending . . Rs 1 59 271/4/ 
31st March, 1950. • > > > /• 

For the previous year corresponding to the assessment year ending .. Rs 6 20 7ST/?A 

31st March, 1951. s . res. 

These amounts were included in its profit and loss account by the appellant as com- 
mission received by it. But in the course of the proceedings for assessment to income- 
tax and Business Profits Tax, the appellant claimed that the amounts were compensa- 
tion received on determination of the agency being receipts of a capital nature and 
were not liable to be included in the total income of the appellant. The Income-tax 
Officer, Companies District IV, Calcutta, rejected the contention of the appellant, 
holding that cancellation of a single contract of agency out of a number of selling 
agencies held by the . appellant was in the ordinary course of business and the sums 
received by the appellant as- compensation for cancellation were revenue taxable 
under the Indian Income-tax Act, 1922. The Income-tax Officer also asse^d the 
relevant amount of compensation to Business Profits Tax for the chargeable 
accounting period ending, 31st March, 1949. 
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In appeal to the Appellate Assistant Commissioner, the contention of the- 
appellant was accepted principally on the ground that the amounts received by the^ 
appellant were compensation for termination of the agency with the principal com- 
pany and as consideration for agreeing to refrain from carrying on in future competi- 
tive business in explosives. The Appellate Tribunal held that the compensation, 
received by the appellant was merely incidental to the carrying on of the business. The 
Tribunal negatived the contention of the appellant that the explosives agency was a 
separate business or that termination of that business amounted to loss of an enduring 
asset. The Tribunal also held that the covenant referred to in the letter dated. 
11th March, 1947, about the appellant agreeing to refrain from carrying on a competi- 
tive business in explosives did not form consideration for the amount paid, because- 
although proposed in the letter dated 11th March, 1947, there was no formal acceptance - 
of the offer or an undertaking in writing given by the appellant agreeing not to carry- 
on a competitive business. In the view of the Tribunal the offer relating to the- 
imdertaking not to carry on a competitive business contained in the letter was not. 
accepted, and the amounts paid by the principal company could not therefore be- 
regarded as forming consideration partially or wholly for acceptance of that offer.. 

The tribunal thereafter referred three questions under section 66 (1) of the 
Indian Income-tax Act, 1922 to the High Court of Judicature at Calcut^. These 
questions were : 

“ (1) Whether the assessee’s agency of the Imperial Chemical Industries (Exports) Ltd., 
was a separate business by itself, the closure of which resulted in the destruction of a capital asset’ 
of the assessee ; 

(2) Whether on the facts and in the circumstances of this case, the compensation smns- 
received by the assessee from the Imperial Chemical Industries (Exports) Ltd., are income charge- 
able in the hands of the assessee ; and 

(3) Whether on the facts and in the circumstances of this case no part of the compensation- 
money was received by the assessee on the condition not to carry on a competitive business in the 
same line of activity in explosives and as such no part of the money was in the nature of capital' 
being exempt from Indian Income-tax levy?” 

The High Court recorded answers to the questions as follows : 

“ Question 1. — ^The assessee’s agency of the Imperial Chemical Industries (Export) Ltd., was- 
not a separate business by itself and the closure of this business did not result in the destruction of a 
capital asset of the assessee. 

Question 2. — ^The amounts of compensation received by the assessee from the Imperial Chemical'. 
Industries (Export) Ltd., were income chargeable in the hands of the assessee. 

Question 3. — ^No part of the compensation money was received by the assessee on condition 
not to capy on a competitive business in explosives and consequently no part thereof was exempt 
from Indian Income-tax levy.” 

"With certificate of fitness granted by the High Court, these appeals have been^ 
preferred by the appellant. 

The principal question in dispute is whether the amounts received by the 
appellant as compensation for loss of agency are of the nature of capital or revenue. 
It is necessary in the first instance to eliminate two subsidiary contentions raised by 
the appellant. It was urged that the amounts received by the appellant were in. 
lieu of compensation for cancellation of the agency by the principal company, for 
loss of goodwill of the appellant’s business,, and also in consideration of the appellant’s 
agreeing not to carry on any competitive business in explosives or other commodities- 
in which business was carried on by the appellant under the agency agreement. It 
cannot seriously be disputed that compensation paid for agreeing to refrain from 
carrying on competitive business in the commodities in respect of which the agency 
was terminated, or for loss of goodwill would, prima facie, be of the nature of a capi- 
tal receipt. But there is no evidence that compensation was paid to the appellant 
as consideration for giving the undertaking not to carry on a competitive business, 
or as compensation for loss of goodwill. 

In the letter dated 11th March, 1947, it was expressly recited that as a condition- 
of payment of compensation on the basis outlined therein the principal company 
had called upon the appellant, to give a formal undertaking to refrain from selling 
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or accepting any agency for explosives or other commodities competitive with those 
covered by the agency agreement, but no such formal undertaking was ever given. 

. It was recited in the last paragraph of the letter that the principal company wiir sub- 
mit a formal agreement to the appellant for execution. But it appears that at the 
time of payment of the compensation and thereafter also both sides ignored this 
condition. Payment of compensation was spread over a period of three years, 
but that will not give rise to an inference that the object behind the payment was to 
•enforce the undertaking, for the undertaking,_if any, would have operated permanent- 
ly whereas full compensation' was payable within three years. If importance was 
.attached to the undertaking the principal company would have, declihed to make 
•even the first payment without insisting upon a formal agreement incorporating the 
undertaking. 'Wbether the appellant did not in fact carry on any competitive 
Business was never investigated and the absence of cividence. on that point may 
reasonably justify the inference that the appellant never atteihpted to. establish- 
that part of its case. Granting that an agreement to refrain from carrying on a 
■competitive business may be implied: from subsequent conduct, in the absence of. 
any material at any stage of the proceedings before the Revenue Authorities, it would' 
be reasonable to hold that the appellant did not place any reliance upon the case 
that part of the compensation was attributable to an undertakin'g not to engage, in. 
competitive business. 

No part of the compensation may be attributed to loss of goodwiU suffered 
by the appellant. It is true that the agency had continued in the hands of the pre-' 
•decessors of the appellant and thereafter with the appellant for upwards of sixty' 
years. It was urged that an extensive market had been built up in India and the 
goodwill of that business was on termination of the appellant’s agency taken over by' 
the new agents of the principal company and compensation paid in that behalf must 
be regarded as capital. But this question also was never raised before the Revenue 
Authorities, nor even before the Tribunal. The Tribunal observed that it had not 
been supplied with any material regarding the basis of the value of the goodwill,' 
■“ nor an:^hing to indicate as to what the written down value of the goodwill was, 
•due to the termination of the agency.” It therefore held that the inference sought 
to be drawn by the appellant that compensation was referable to the loss of goodwill 
was based on no evidence and the High Court agreed with that conclusion. We 
.are unable to hold that the High Court was in so holding, in error. If it was the.case 
of the appellant that a part of the compensation was In fact paid for loss of goodwill 
-of the business, the appellant could have led evidence to establish that it was the 
intention of the parties that the loss of goodwill was to be compensated by payment 
•of an amount which wa^ included in the compensation' ultimately paid by the prin- 
cipal company to the appellant. The business of agency had undoubtedly continued 
for more than sixty years, but there is no evidence about the terms of the agency 
•agreement. There was no written agreement, and it is common, ground that the- 
agency was terminable at will. The principal company had, as early as 1945, in- 
formed the appellant that the distribution arrangement “ would be terminated after 
two or three years.” The appellant had sufficient notice of the proposed determina- ' 
tion. Thereafter the agency was cancelled with effect from 1st April, 1948, and in' 
the correspondence which is tendered in evidence, there is not even an indirect re- 
ference to any negotiation for payment of compensation for loss of goodwill, or 
;any agreement in that behalf. ' ’ . 

We may now address ourselves to the question, whether compensation. paid by • 
the principal company for cancellation of the agency may be regarded as a capital’ 
-or revenue receipt. We have in a recent case' in Kettlemll Bullen & Co. v. The 
■Commissioner of Income-tax, Calcutta!, made a survey of the important cases which 
have arisen before the Courts in the United Kingdom and in India about the principles 
which govern the determination of the nature of compensation received on the ter- 
mination of an agency. We observed in that case: - • 


1. Since reported (1964) 2 I.T.J. 208: (1964) 2 S.C.J. 384. 



tr] ;• GILLANDERS ^^UTHNOT & CO., -LTD.' V. ' C.I.T., {Shah, J.). 399 

:■ “ ,On an analysis of these ; rasM >vhich fall on the sides of the dividing line, a satisfactory measure 
■of consistency in princijrle is dissolved. .‘Where bn n consideration oAhe circhm'sta'nc^,. payment 
■IS made to compensate a p'ersbiiTof ‘canceilatibn of a contract which does not affect tire trading sthic- 
tuire of his businesSJ .'nor deprive hiih'Of what in suhstance, is Iris source of income, termination of 
the contract .'being a normal incident of the business.-and such cancellation leaves him . free to ■ icarry 
fondiis trade, (freed from the contract terminated) the. receipt is ■ievehue ': where by the cancellation 
‘Of ah agency the trading stTOCture pf the assessee'is iriip, aired, of siich cancellation results in loss 
■of.sVhatmay be regarded'asjtht source of the assessee’s incofhertlie ’payment made -to compensate 
'.for caritxllatiori' of the agency bgreehient; is normally a. capital receipt. t.’T . ’ : ‘.t 

■.'■E^ainihing the circumstance's 'bi' tIie present;ca§'e'in''tKe’]ight -of -that prifibiple; 
we- agree -witli the' Court tliat-.what was received ''by -the appellant was income 
.and hiot capital;' 'tbfepefisation received- by the appellant was for cancellation of thd 
.ageiicy Which was-te^ihable af will: The appellant^was tci'be^paid an am'bunt which 
was to be' computed ''pnhhe basis of the profits of the.-busihessi -Under the letter dated 
llth-March, 1947, the' appellanf was to be paid “for the fifst three post-traiisfef years’- 
!two-fifths of the cornMissioii accrued oii actual shaTesinthe ’ferritoiy of the appellant’s 
.agencytaken over by lhe‘Imperial' Chemical-Industries (India) 't,td.’, such commission 
fo be computed at the rates of commission formerly- paid to the appellant, 'and that 
.in .the third post-transfer year ” the principal company vyas to pay the appellant in 
.addition a sum equivalent , to full commission bn the. sales for that year effected by 
ttlie Imperial Chemicaripdiistnes (India) Ltd., in the appellant’s territory calculated’ 
;at the.isame rate's!".'- 

.iChe appellant was -conducting business as selling or distributory agent-’pf- 
mumerous principals. . The agency which vtos terminated was one of -many, sucir 
ngencies in which the appellant functioned as distributing agent of "a foreign, prin- 
-cipal. There is not'even a suggestion, that by the determination of the agency held 
.by the appellant in explosives from the principal company, the trading structure of 
•the assessee’s- business -was impaired.- ■ It is manifest that- the agencies of the com- 
panies conducted by Ihe appellant must- Have been obtained at different times. There' 
is' ho evidence th^t- these’ agencies were of any fixed duration. It’would-be reasonable' 
do infer that some of the dgencies may-b'e cancelled and fresh agen'cies’obtaihed:-' The- 
list furn’ished by-the appellaht’before'the Tribunal analysing the different classes of 
ibusiness carried on by ifdisclosed that the'business* was done in mahy lines. THb’ 
•appellant acted asananaging agent of iom'e concerns,' distributing'' agent of- others', ’ 
.and as secretary of still other class of concerns. Again ipdealt as an. exporter; and 
importer, shipping agent, and as a buyer arid dealer in diverse coifimodities. ' A! large 
.amount .’of *biismess was done by the -appellant as an agent of foreign companies. 
The appellant had obtained, agencies for., paints,. jparpishes,.. petroleum, kerosene 
•oil, medicines and toilet" preparations, cero'eht, Timber; -’stationery, metals, tea, 
■engineering .goods, "'aif-conditioningdquipment dhd-'ai Jarge'number of other com- 
anodities. It may reasonably;. be,. held, haying, regard to the y^t array,pf business 
•done by the,.appellanVas agents, tfiat'the'acquiritidn of 'agencies' was in ’thpinormal 
.course of .busihess'and determination of individual agencies, a normal incident, not 
affecting or impairing the trading structure of the appellant. The appellant was 
.compb’ns^fed' by payment to it of the loss of profit it suffered by the cancellation of 
its -agencjy -leaving it free fb conduct' its remaining business. ■ !’ . • ' ‘- 

it was said that the appellant had employed expert officers who were accustomed 
!to. handle explosives .which are a specialised .commodity and the cancellation of that 
-agency seriously, affected the organissation of its trading operation's. .But the appel-. 
labt was undoubtedly dealing in several kinds of inflammable substances, such as/: 
petroleum, kerdsene .oil, timber and 'simil^, other commodities. It is true that exr 
plosives would require .-great care iff 'hanidling.,',, It appears, however, that- eighty, 
per cent of the staff attached to the Magazine-.Section was maintained, .not at the 
-expense of the appellant, but at the expense of the principal company. Out of. the! 
-officers who- were attached to. the explosives business, services of five officers were 
taken over by the principal company and six others were retained by the appellant, 
•and absorbed In other •branches;-Trcanno^-therefore,-be-said-tbat- termination- of 
the agency resulted in iijipairment.of .the trading organization of the appellant. One 
of the agencies was undoubtedly lost to the appellant, and even temporary dislocgr^. 
'tion in tlie./or'ganisation of the business thereby may be assumed. There is no evi- 

s c j — ^51 
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dence, however, that the appellant could not in the ordinal^ course of busioess. 
repair the dislocation. There is no evidence that it could not obtain an agency froni 
another manufacturer of explosives. Even assuming that such an agency in ex- 
plosives may not be replaced, that circumstance by itself may not justify the in- 
ference that the agency was independent of the other hnes of business conducted by 
the appellant, or that by the cancellation of the agency, an enduring asset was lost 
to the appellant. The circumstance that the agency was determinable at the willi 
of the principal company which maintained a large staff at their expense justifies, 
the inference that upon cancellation of that agency the appellant’s business organiza- 
tion was not substantially impaired. The cancellation, it may be held, was an inci- 
dent of the trading operations of the appellant in the normal course of business. 
The payment received by the appellant could not, therefore, be regarded truly as- 
compensation for not carrying on the business ; it was a sum which was worked out 
in terms of profits which the appellant would have earned during the period of notice^ 
and paid in the ordinary course of business to adjust the relations between the appel- 
lant and the principal , company. , , , . , . . j 

There is, in our judgment, no immutable principle that compensation received 
bh cancellation of an agency must always be regarded as capital. In each bkse the- 
question has to be determinated in the light of the attendant circumstaiices. In the 
judgment in Kettkwell Bullen & Co's case\ we have explained that the judgment of 
the Judicial Committee in the Commissioner of Income-tax v. Shaw Wallace & Co.^, 
was not intended to, and did not lay down that in every case, cancellation' of an 
agehcy resulted in loss , of a”' source’ of revenue or that amounts-paid ■ to' compensate- 
for loss of agency must- be regarded as capitdl loss;'.’'-' '• ■' - - 

' . ■ ; j", j, ,f '/ .- -.If; • , r ' 

. r On a careful consideration of all the circumstances -wp agree with the High Court 
tha,t cancellation^ of the cpntract^of agency did not afiectdhe profit-making structure- 
of the appellant, I ; non did it inyolye. a loss.of ,an .enduringdradings asset, ; it jnerely 
depriyed, the. appellant; .of, as -trading ..ayenuBvi.leaying , him free to,. deyotet|hi^ 
energies aftenthe-canpellation.to. carry on the.res't.of the business, and. tp replace the- 
cpntract lost by, a similar contract.^ ThB vContpensation -paid, therefore, . did . inot 
represent the price, paid fordoes, of a, capital asset.. 

Wei 'therefore dismiss tlie'appeais .with’ costs.’’'' ' • ' ’ ■■■> '■ 


.0/ •.) 
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Appeal dismissed^ 
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The assessee purchased a plaiitdtion 'estate in '1950 from' out of borrowed caipital and' for the- 
assessment year 1955-56; claimed to deduct the interest oh the borrowed sum'undcr -section 5 ofthe- 
Madras Act ,V. of 1955.' ■ Alimitedmllowancc.-ivas made by the Officer; uhder section 5 ik) ofthe Act 
and the claim to, a substantial portion was rejected. ..Thejappeal to the Assistant Commikoner and 
further appeal to the Tribunal were successful. .The ’High Court'oh revision under section 54 I'D tf 
the -Act allowed the deduction ofthe entire interest tihder section 5 (e); of the, Act as' ah expenditure 
laid out or expended wholly . and exclusively for the purposes of the olantation. Tlie StatcfhpDealed 
by Special; Leave to the Suprerne Court. ; . . . ,, . ' , .. “ . 

- ' Held, Die whole of the interest on the borrowed capital rvas deductible under section 5 {/) hf-ther 
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’ Applying the well known principles for dctenhining whether an expenditure is of a capital nature 
or rcycnue,_the payment of interest on borrowed capital is a revenue o^jenditure. ; No new asset is 
acquired tvith it ; nojcnduring benefit is obtained. Expenditure incurred was part of circulatng or 
floating' capital of the assessee. - ' ‘ - ; • . , 

Any expense to discharge a personal obligation does not become a personal expense, %vithiii 
scctio,! 5 (e). Personal expenses would include expenses on the person of the assessee or to satisfy 
his personal needs such as clotheSj food, etc., or pu^oscs not related to the business for which the 
deduction is claimed, . , . , . . ■ 

The assessee had bought the plantation for working it as a plantation, for. growing tea, cofiee 
and rubber. The payment of interest on the amount borrowed for the purchase of the plantation 
when the whole transactiion of purchase arid working of the plantation is viewed as an' integrated 
whole, is so closely related to the plantation that the expenditure can be said to be laid out or expended 
wholly and exclusively for the purpose of the plantation, and allowable as such under section 5 (e). 

No distinction can be made between interest paid on capital borrowed for the' purpose of existing 
plantations and interest paid on capital borrowed- for; the acquisition of,' a plantation. Both are 
for the purposes of the plantation. -,.i .,.j' . . , ' , • 

Appeal 'by Special'Leave from the Judgment and Order dated 19th' January, 
1960 of the Madras High Court'inTiR.C. No, 53 of 1957, '• ’ 

A. Ranganadham C/ie«y, Senior Advocate, {A.V. Rangam, Advocate, with him), 
for Appellant. ' i'j. ^ 

. C. -P.‘ it?/,' 'Advocate, for Respondent. . y. \ . 

• V The -Judgment of the Court a,vas' delivered’ by ' 

-^/in'i^i-^The respondent, hereinafter referred to as the assessee^' purchased 
an estate in 1950, known as Silver Cloud Estate, consisting of tea, coffee and rubber 
plantations, inGudalur, Nilgiris,. Madras. State. Out, of the,sale price of Rs . 3,10,000 
he b'orr'owed Rs 2,90,000, at interest varying from' seven to ei^htper cent, per annum,. 
For the assessment year 1955-56, the assessee claimed to deduct interest on this_sumj 
amounting to Rs 22,628-9-8, The A^icultural' Income-Tax' Officer, GudaluK' ’dis- 
allowed R5,.21i057;15-1, '.allowing Rs;U',570-10-7'Under' section, 5 (i/ of'-'the' Madras 
Plantations Agricultural Income-ta::^Acf (Madras Act y of ,195^, '.(hereinafter ;referred 
to as ''the Act)’.' "f'h'e relevant''part of the' assessment order is' reprpducedt Below ; 

’ '."Interest on* borrowing Rs.;21,057rl'5rI..:;Therassessee has, claimed Rs, 22,628:9,-8 ^ towards 
interest. 'It is seen that about Rs. 80,000 has, been borrowed from; yaripus parties, for the main- 
tenance" of flie estate.'', ■ Under section 5 {k) the ititerest h'aslo be limited to six.per cent, on an 'amoilht 
equivalent to Its. 25 per’ cent.- of the' agricultdral incoine in that' y6ar. ' -The' gross’ ■income ’is 
Rs 1 04 710-13-11. So die borrowing has to be limited to 25percenh .of,, Rs.-l, 04,710-1 3-1.1 which 
is Rs. 26 177-11-6. Interest ;at, six per .cent, i on this amountfis Rs, 1,5707.10:7. '...So a sum of 
Rs. 21,057-15-1 is disallowed (22,628-9-8 rmhaj 1,570-10-7).” ,,, . in i . 

The assessee appealed to the Assistant Commissioner of Agricultural Income- 
tax, without success. He then: appealed to* the Madras Plantations ’ Agricultural 
Inc’omet-ax, Appellate Tribunal, -■’'-hereinafter' refeifed to as 'the Tribunali The 
Tribunal observed-'as follows o.-i- -.'y*: . 

" It is not possible to agree with the contention that interest paid in the year of account towards 
n loan borrowed by the. proprietor for the purpose’ of acquisition of the estate’ will fall- within the 
cateBorV of ' extjcnditure whoUy and exclusively laid out for the purpose of the plantation’;; The 
bumediate obierf of the expenditure, i.e., payment of interest is to liquidate a personal liabihty ' of 
the nronrietor. as a debtor. That after such borrowing the debtor used it as sale pnce and acquired 
ate • ‘ cannot ’ make the payment of interest an “ expenditure wholly and exclusively laid out 
fdr the n^'ose of the plantation.” . Thelanguage'of the various sub-divisions of s^ion '5 of the Act 
refeSne to theivarious items of '.permissible deductions . .towards i expenditurej;sho\vs .that- the 
exnmdUure and the plantation must haye a direct and proximate, .connection. Here, the proximate 

cXe^on of the paWnt is with a personal loan and not with the plantation.,’,, 

The assessee filed a revision application to the High Court under -section 54 (1) 

of the Act; and' raised; the ' following question before it : , • . 

<• Ouestion of law raised 'for decision by the HSgh Court-Whether interest paid on monies 
.. thp nurchase of the plantation is expenditure of the nature referred to in section 5 (n) 

of mTAc/and^shouId therefore be deducted in assessing the income of the plantation dunng. the 

ycEr 

’-ruc Mich Court held that the deduction 'claimed by^ the assessee fell, .within 
the 5 te) of the Act, and that the whole of Ka. 22,628-9-8, aadoot 
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merely Rs.^l-STO'-lO.-? should- have' -beeii ‘deducted, from 'Iris assessable' income. It 
brdered thafthe7assessrae:nt/be;revised''acc6fdmgiy?; Tlie HigK;^ 
certify thd case as a'fiit brie', under Article' 133 (1) (c) of the CoristiWtipn.;But ,tiiis';Co'^^^^ 
gave Special 'Leave to the appellant. to appeal against the judgment and order bi the 

"J,' 

" i The relevant ’ statutory ' pf b'Visibns' hire as' under!- Section ' 2 (.a) ' defines ■ ‘ agricul-f ■ 
tural incorne’ and section 2 (r) defines ‘ plantation’ 

“ 2 (a)‘/.a^ic’ultufai jricome’'m^ns'^''''' i-.'V ' .,'V ’ - ’ • ' 

i‘. ■ (ij'any rent or. revenue denyed from u planlation • ’! ‘ 
; ; (2) .any .income' derived .from ^such plantation in ithe' State . by:h-i ; : • ?. '-s: •)., r . 

i’. (i) .agriculture,' or' •. .... ■ '.r. -.-i m‘.i ■■ ■ vifoi' 

' • (ii) the -performance by a- cultivator of 'receiver of rent-in-kind- of any, process ordinarily 
employed by a cultwator of receiver of rent-in-kin’d to render the produce raised or received -by him 
fit to be taken to market, or ^ ■ -rj,,'; ■.^y! j,,- 

. (iii) the sale'by, a’ cultivator or receiver 'of- fentan-kind’bf.the, produce raised; qy.receiyed by 
hfm, in respect of which no process has been p^orrned other-than a process of the tiatufe .described 
in sub-clause (ii) ; . 

' ■ Explanation Agricultural- income derived'from 'siich plantation by the cultivation’ of tea 
means that portion of the income derived from the cultivation, manufacture and sale 'of tea' as as 
defined to be agricultural income for the purpos^ of .the enactments relating to Indian Income-tax ; 

Explanation II . — ^Agricultural Income derived from such plantation by tile cultivation of coffee, 
rubber, cinchona or cardamom means that' portion of the income derived from the i cultivation, 
manufacture and sale of coffee, rubber, cinchona or cardamom, as the case may be, as ihay be defined 
to be agricultmal- income for the purposes of the enactments relating to Indian Income-tax.; 

' 2 '^(r) ‘ plantation’ means any land used for Rowing' Ml 'or any ;'of,the'follbwirig,‘ namely, 
t^/coffee,^tubber, cinchona 'of cardamom '■ r.' . ; 

Section.3is thV, charging section and it dir^is thai • ' ' ' 

. f ' • I.; r /i*' . ■ ' . ' » .*'■ If ' i ■ ' * . 

agricultural incomertax at the rate, or rates 5j^fcified in Part I of the.Schedulerio this Act 
shall be, charged for each financial year commencing. from 1st April,' 1955,, ip.uccofdarice.lwith 
ahdsubjerttq die provisions, bf this Act; oh the totara’gricultufal income of'the' previous- year 
of every person ”. ' ''' ' , : . ■ , 

' Section 4 desefibes what ‘is totahagricriltural’iri'cbineV! Section' S is concerned 
with, the ■ computation of, agricultural income and 'directs the.;, deduction of various 
iteiri^.!.,f^ye,afe concerned with two sub-clauses.and'th'ey are set out belbw V- ’ 

" 5(ej aiiy expenditure incurred in the previous '"yedr -(riot' being' in- the -nature ' of ’ ■"capital 
expenditure or personal expenses of 'the assessee) laid but ofexpended-'wKb’uy and exclusively for 
the purpose of plantation ; ' '' . <>.!- r.w.t,; :• 




* -■'■--'-'■'■■I- 0 * ..vqo:; y. S'i'i 

.. -li,- !;;(*):ariy interesfpaid.ih thepteyious year onlany amount borrowed: and actually spent on the 
plantation. , from whichj the agricultural .income’ is, derived. ' .... !- .,,,.1 ..i 

Provided that the need for borrowing was genuine having,. dhe regard! to- the assets-of the 
assessee at the time ; . , . 

• , 't • T r-i.iJr.. -n' ■ ■ j. - M . j-,- , ,,1- .; , ■ 

.Provided; further, that the interest allow.ed'Under this clause shall be lim'ited to six per cent ,on 
an amount equivalent to, twenty-five per cent; of the agricultural income from the plantation .in that 
year”;., . I i.'.r..., v. tr, , ,• ,, 


is 



of the plantatiori. 

Befbrel'dVer'tingAo'de’abovb'gfou^^^ it'-'will Ifie* nbticbd' thk’ section'S Ve) is 
word/or word a reproduction of section 10 (2)'(xv)' of the''rricbme-tax Act;'i922 and. 
':as . this Gorirt' and 'the 'High-Cpufts' have- on various occasions 'corisidered the ’said 
clause, these ..decisions, would be relevant for deciding the .present case, which arises 
'iinder the Act. . .. 

.' i . ; ' Is the payment of the^ said iriterestdri .tlie nature of bapital experidit'iiYe or riot ? 
Mr.',.Ghetty- rirges that tlie assessee. had .b'ought the’ plantation with borrowed money. 
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and ..that was undoubtedly capital expenditure. „He says, that it follows logically 
trom this that interest paid on;the amount spent on the purchase of the. plantation 
must aIso.be capital expenditure. He invited; our. attention to a number of cases, 
with which , we will shortly deal. '... • - . 

, In order to determine whether ah expenditure is revenue or capital .expend! toe, 
certain broad principles have to be borne in mind. This. Court formulated these 
principles in Assam ‘Bengal Cement Co., Jj'd. y. The Comhiissioner of: ‘ IiicbmertaxK 
in the following words : ' • , ■ 

.*'0) Outlay is deemed to be capital when it is made for the initiation of a business, for 
extension of a business, or for a substantial replaceinent of equipment : side Lord Sanas in Com- 
missioners of Indian Revenue v. Grenite a‘t}’ Steamship Company’-, and City of 'London Contract 
Corporation v. Styles’’. ; ' • ' - - 

(2) Expenditure may^be treated as properly , attributable to capital when it is made hot only 

once and for all, but with a view to bringing into existence an asset or an advantage for the endurine 
benefit of a trade: vide Viscount Cave, L.C., in Atherton v. British Insulated andHelsby Cables, Ltd,"* 
If what is got rid of by a Jump sum payment is an annual business expense chargeable against 
revenue, the lump sum payment should equally be regarded as a business expense, but if the lump 
sum payment brings in a capital asset, then that puts the business on another footing altogether. 
Thus, if labo^ saNing machinery was acquired, the cost of such acquisition cannot be deducted out of 
profits by claiming that it relieves the annual labour bill; the business has acquired a new asset, that 
is, machinerj’. . . • • , 

' The expressions ‘ enduring benefit ’ or ‘of a permanent character ’ were introduced to make 
it clear that the asset or the right acquired must have enough durability to justify its being treated 
as a capital asset. - 

(3) Whether for the purpose of the expenditure, any capital was withdrauu, orin other words, 

whether the object of incurring the expenditure was' to'employ, what was .taken hr as capital of the 
business. Again, it is to be seen whether the expenditure incurred was part- of the fixed capital of 
the business or part of its circulating capital. Fixed capital is what the owner turns to profit by 
keeping it in his own possession. Circulating-of floating capital is what he makes profit of by parting 
with it or letting it change masters.- Circulating cajrital is capita] which is turned over and in the 
process of being turned over yields profit or loss. Fixed capital, on the other hand, is not involved 
directly in that process and remains unaffected by it.’’- ’ ■ : ^ ■ 

Tltis Court further held that - , 


“ one has got, to apply'.these criteria, one after the 'other from the business point of -weav and 
come to the conclusion whether pii'.a fair appreciation of a whole situation the ckpenditure incurred 
in a particular case is of the nature' of Capital expenditure or revenue ejqjenditure in which' later 
event only it Svould bc 'a deductible 'allowance under section 10 (2) of the Indian Income-tax Act, 
1922 ” ■ ” ■' 

. , If..we . apply'.. these .principles to. the facts of this case, the jmswer seems clear 
that the. payment of. interest, is revenue expenditure. No. new asset' is' a'cqmred. with 
-it ; .no enduring benefif ’Js .obtained-^^.fixpehditufe incnrredi was part .of .circulating 
or floating capital of the assessee. , lii .prdimry commercial practice parent of 
interest would not be termed as’ capital expenditure. ’ ■ , , 1 


The cases relied- on by. Mr. Chetty do not .'bear-on the precise problem. • We* 
may, however, notice’ them in brief. Jn S.' Kuppus^^^ami v. 2 he Commissioner 'of 
Income-tax, Madras^, the assessee was held to have acquired the goodwill by paying 
a certain share of profits.' This was ’’held to be capital expenditure.'" In Commis- 
sioner of Income-tax, Madras v. Siddareddy Venkasubba the assessees had 

-under certain a^eemenfs -obtained idim'ng rights in different plots of land for periods 
varyina from five to nine years; and claimed deduction-of the amounts paid by. them, 
■'under the said agreements. Th^ High Court held the money expended for the acqUi- 
sition of mining fights to be capital expenditure.- '• - '■ . .' ' 

’’ In' The 'European - Investment Trust Company, Limited Vi Jacksoh~,Ahe Court 
of Appeal was concerned with the interpretation' of rule 3 of the Rules applicable to 
Cases I and 11 of Schedule D of the Income Tax Act, 1918 (8 'and 9, Geo. V, c. 40). 


1. (1955) S.CJ. 205. ; (1955) 1 M.L.J. (S.C.) 
118: (1955) 1 S.C.R. 972. „ '. ^ 

'2. (1927)]3 T.C.Tv ' > ■ > ' ; 

S." (1887) 2T.G.239,. . > . - 

4. (1926) 10 T.C. 155. ,-•.•■■■ 


-5;' (1955) .I'M.LJ. 22 :I.L.R. (1954) Mad. 977. 
.6'. (1948) 2 M.L;l 581 : (1949) 17 l.T-.R. 15 : 
I.L.R. (1949) Mad. 783 : ; A.I.R. 1949 -Mad. 568. 
7. (1922) 18 T.C. 1. - :■ ■ ■■ 
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Tn the English Act. there are a seiries of prohibitions ; among other things prohibited 
to be deducted are any capital withdra%yn from or. any sum employed or intended to 
be employed as capital in^such trade, .profession .or employment orvocation, and any 
annual interest or any annuity or annual payment pkyable but of profits. The 
English cases like TheJEuropean Investment Trust Company Case\ are distinguishable 
because ih England'there 'existed the prohibitions enumerated above.'. There are 
no such prohibitions iri the Act with which we are concerned. But apart from these 
prohibitions. Lord Herschell observed in Greshan Life Assurance Society v; Styles\ 
as follows: , , 

“ I think the fourth rule was' pfimahly deigned to pieet such a case as that in. which a trader 
had contracted to make an ahiiual payment out' of his profits,- as' for example, when he had agreed 
to make such a payment to a former partner or to a person who had made a loan on the terms of 
receiving such a payment. But for the rule it might plausibly have been contended that in such a case a trader 

ieas only to return as his profits what remained after such payment" (italics SUtyplXedf. - 

Accordingly, we hold that there is no. force in the cont'entib’n, that the payment 
of interest was capital expenditure within section 5 (e) of- the'Act. . 

The next point, namely, that the payment of interest was a-personal expense 
is equally without substance. We' are unable to appreciate that hny expense to dis- 
charge a personal obligation becomes ;a personal expense within section 5 te). Per- 
sonal expenses would include expenses on the person of the assessee or to satisfy 
his personal needs such as clothes, food, etc., or purposes not related to the business 
for which the deduction is claimed. - ' . , - , - . .. 

The third ground raised by Mr. Chetty needs careful scrutiny. This Court, 
after reviewing English andTndian cases, summarised the position in Commissioner 
of Income-tax, Kerala v, Malay alam Plantation, LtdA, as follows : . : , 

" The aioresaid discussion leads to the following result : .The expression ‘for the purpose of the 
business’ is wider in scope than the expression ‘for the p^osc of earning profits’. Its range is wide; 
it may take in not only -the day-to-day running of a business but also the rationalization of its ad- 
ministration and modernization of its machinery ; it may include measures, for the preservation -of 
the business and for the protection of its assets and -property from expropriation, coercive process 
or assertion of hostile title ; it may also comprehend payment of statutory dues and . taxes imposed 
as a pre-condition to commence or for carrying on of a business ; it may comprehend many other 
acts incidental to the carrying on of a business. However wide the meaning of the expression may 
be, its limits are iraplicitin it. The purpose shall be for.the pupmse of the business, that is to say, 
the expenditure incurred shall be fpr carrying on of the busiiiess 'and the asswsee shall incur it in his 
capacity as a person carrying on the business. It cannot include sums spent by • the assessee as agent 
of a third party, whether the origin of the agency is voluntary or statutory ; in that event, he pays 
the amount on behalf of another and for a purpose unconnected Nvith the business.” 

Before deciding the question, it is necessary to mention three other decisions 
of this Court. In Eastern Investment,- Ltd,. v. Commissioner of‘ Income-tax, West 
this Court held that interest on debentures issued by an investment'eompariy 
was to be allowed as business expenditure under section 12 (2) bf the Eidian Income- 
tax Act. It observed that • ; / > 

“this being an investment company if it- borrowed and utilised t^ie sarheforj its investments on 
which it earned income, the interest l)aid by it, on the loans will clearly be a permissible deduction 
under section 12 (2) of the Act”. 

Earlier, it had observed, that , 5cp///s/j North American Trust y. Farmer^ was a 
somewhat similar case.' . . • . > , ' 

In Dliaramvir Dhir v. The Commissioner of Ihcome-tax^AKxs Court held that a 
payment . of ll/16th of the net profits of the assessee’s business was. an expenditure 
wholly and exclusively laid out for.the purposes, of the business as the assessee bad 
arranged financing of the business on the best terms that he could manage. 

V, , Tn the Conmissioner of Income-tax, Bombay v. Jagannath KissonlaF, this 
■Court upheld the claim of. the assessee to deduct the amount it had to pay the 
bank, on a- joint promissory, note., , , '■ 


.1. (1922) 18 T.C. 1. . . 5. (1910) 5 T.C. 693; ' 

'• 2. (1892) 3T.C. 185 : -KR. (1892) A.C. 309. ' '6. (1961) '3 S.C.R..359 : A.I.R, 1961 S.C. 

3. - Since reported in (1964) 2 I.T,J, 130 668 : (1962) 2 S.C.J. 412. / . , - . 

<1964)2S.G.j;338 (S.C.).. 7. (1961) 1 M.L.J. (S.C.) 187 : (1961) 2 S.C. 

4. (1951) S.C.J. 420 : (1951) A.L.J. 613 : R. 644 : (1961) 1 S.C.J. 691:. (1961) 1 An.W.R. 

<1951) S.C.R. 594. (S.C.) 187. 
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The only case cited by^ Mr. Chetty, which has some resemblance to the present 
■^se ^ the decision of the’ Bombay High Court in Metro Theatre Boinhay, Ltd. v. 
The Comnissioner of Income-tax^, But this case is distinguishable for the. interest 
claimed to be, deducted, and which was disallowed, wasin respect of, the amount bor- 
rowed for 'acquiring land bn 999 years- lease, on which a cinema was subsequently 
built. .There was no immediate connection' between the interest paid and the cinema 
business. " As Kama, J., ashe then was, put it, ■ ' . - 

_ ‘.if the interest was not paid, the result would be not necessarily the stoppage of showing films, 

but the assessee will not acquire the lease of thb property.” , ‘ ; 

Applying the aboye principles to ithe facts of this .case, it seems to us that it is 
impossible to dissociate ;th'e character of the assessee as the owner of the planta- 
tion and as a person working the plantation. The assessee had' bought the planta- 
tion for working it as a plantation, i.e., for growing'tea, coffee and rubber.. The 
payment of interest on the amount borrowed for the purchase of the plantation 
when the whole'transaction of purchase and the working 'of the plantation is viewed 
.as an integrated whole, is so .closely related to the plantation that the .expenditure 
•can be said to be laid out of expended wholly arid exclusively for the purpose,.bf 
■the plantation. In, this connection,, it is pertinent to note that what the, Act pur- 
ports to tax is agricultural income and not agricultural receipts. -From the agricul- 
tural, receiptsmust be deducted all expenses which in ordinar}' commercial accounting 
must be debited against the receipts. There is notliing in, the Act which prohibits 
such expenses .from being deducted. No faimer would treat interest paid on bapital 
borrowed for the purchase of the plantation as anything hut expenses,' and as long 
as the deductions be claims, apart from any statutory prohibition, can be fairly 
said to lead to the determination of the, true net agricultural income, these must be 
allowed under the Act, In principle, we do not see any distinction between interest 
paid on capital borrowed for the acquisition of a plantation and that paid on capital 
borrowed for the purpose of existing plantations. Both are for the, purposes of 
The plantation. ' . j , 

In the result, we agree with the High Court -that the deduction claimed by the 
assessee fell within the scope of section 5 (e) of the Act, and that the whole of 
Rs. 22,628-9-8 arid not merely Ks. 1,570-10-7 should have been deducted from 
his assessable income. The appealTails and is dismissed with costs. ; 

V.S. 1 ' ' ■ ■ 'Appeal dismissed. 

' r . ■ . ’ • ' ■ ' dli ■ , ■ . ■ ' ■ 

; . ; ■ ; THE SUPREME COURT OF INDIA. 

' ' - Present :-~K.‘SotbA ^o, J.C. Shah AND S. M. SiKRi, JJ. • i 
Cpmmissiprier of Iricomptax, -Madras , .. ,. Appellant* 

■ , V.- . ; 

Express Newspapers, Limited, Madras '. . . Respondent. 

Income-tax -Act {XI of 1922), sections 6, IQ {2), {bii), second proviso, 12-S and 26 {2)— -Balancing 
thofgeSale of machinery, etc., followitigl closure of business — Excess over written down value — Whether 
taxable — User of machinery, etc., in business during year of sale — Whether essential — Succession fo busiyss— 
Predecessor not found — ^sesstnenl 'of successor in respect of predecessor’s income — Ambit of liability-^ 
lihiether limited to business profits — IVhether excludes capital gains. ' ' ■ ■ 

On 3Ist August, 1946, F company canying on business as printers and publishers of 
newspapers passed a resolution transferring, wth all the rights and liahilities, to the assessee, a 
nw company formed in April, 1946, the right to print and publish the said : newspapers from 1st 
September, 1946, letting out its machinery and assets. ; The assessee started publishing newspapers 
from 1st September, 1946. On 31st October, 1946. F company, resolved at a general body meetmg 
to wind up the company voluntarily. The liquidator appointed thereunder was directed not to 
carry on the business of the company. On 1st November, 1946, ' the liquidator confirmed the 
transfer of assets made by F company and machinery was sold yielding a profit of Rs. 6,08,666 to F 
company." This amount was made up of (i) the difference between the original cost pnee and the 
svrittra down value of^the machin^ and (u) capital gains, the amount in excess over the ohginal 

, L- .(194Q14I.TiR, 638. . , • ' ! : . , 

^ C.A. No. .596 of 1963. , . 7th May, 1964. 


4o 5 IHE SUPRBIE COURT JODRN^^^^ -.■.'.-.T.:. j-J9§4 

co^-^ nrice The Depiririi>tit broucht the ttvo itesns to tax. ' •The Tribimal held the capital gains alone 

tohetaxaWe.TliclIighCoiirtoiiRcferencetmstvcrcdthepomtsinfavourofthe ass^ce. The Departr 
meat appeal^ to SuKcne . Court. , , , ■ .. ,y, ■■ 

Hdd that the rohdilions necessary- fc r applying the second ptot-iso to section 10 (2) (vii) 'are > 
(i) dunn'g the entire pre\-iou 3 year or part of it Uic business shall have been earned on by the assessce : 
hi) the machineiy’ shall have been used in thej business ;■ (iii) the machinery shall have been sold 
when the business' was being carried on and not for thc'piOTOsc of cloring it dowm or wind^ it.up. 

If the sale of the machinery took place after the business was closed and during the winding up- 
procee^igs, it would fall outside the scope of the Second proviso' to section 10 (2) (v-ii) and the piofits- 
are not assessable to tax. ' 

ihrtcrr hsld. the profits and gains of business and capital gains arc two ^tinct concepts in the 
Income-tax Act : the former arises from the activity which is called bi^icss and the lattei acentes 
because capital assets arc disposed of at a value higher than what theyjcost the asscssee. Tlicsc arc 
placed under, djerent heads under section 6. Tlicse are derived from different sources and the income 
is computed under different methods. 

Section 12-B o-Jy introduces a limited ficiion, namely, that capital gains accrued will be deemed 
to be income of the previous year in which the sale was effected. The fiction docs not ihake them the 
profit or gains of the business; It is well settled that a legal fiction is limited to the purpose Tor which 
it is created and shodld not be extended bej-ond its legitimate field. 


Section 26 (2) is limited to tlic income from business. Capital gains in the bands of the assessce- 
succ^or cannot be brought to tax under the section. , , 

Appeal from the Judgment dated 1st March, 1960 of the Madras High Court ia 
Case Referred "No. 11 of 1955. 

K. N. Rajagopal Sasiri, Senior Advocate, {R. N. Sachthey\ Advocate, witb 
him), for Appellant. : 


R. Gmapathy Iyer and R. Gopalakrishmn, Advocates, for Respondent. ' • 

The Judgment of the Court was delivered by , , , , 

Siibba Rao, J . — ^This appeal by Special Leave is preferred against the order’ of 
the Madras High Court in a Reference made to it by the Income-tax Appellate Tri- 
bunal under section 66 0) of the Income-tax Act, 1922, hereinafter called the- Act,. 


The facts leading up to the Reference and relevant to the present enquiry are 
as follows! The Free Press, of India (.Madras), Ltd., hereinafter called the Free Pres^ 
Compan}', was a private 'limited company carrying on -business as" printers and 
publishers of certain newspapers, namely “ Indian Express ”, “ Dhinamani ”, and 
“ Andhra Prabha ” at Madras, “ Eastern Express ” and “ Bharat ” at Calcutta and 
“ Sunday Standard ” and “ Morning Standard ” at Bombay. On August 31. 1946, 
the Free Press Company passed ar^olutibhtxansferruigto.the Express Heu'spapers,. 
Limited, a hew cohipdiiy formed on or,about April:22,':;19.46,.heremafter called the 
assessee-^ompany, the right to print and publish the said newspapers from September 
1, 1946, letting out its machinery' and assets and authorizing' the' assessee-cbmpariy 
to collect the book debts and pay off the liabilities of the Free Press Company. Tlie- 
assessee-company- accordingly started publishing" hewspapererfrbm .Septerhberi'L 
1946.^ On October 31, 1946, the Free Press Company resolved at a General Body 
Meeting to wind up the company vPivintafily; 'The liqiiidator appointed thereunder 
,was directed not to carry oh the business of the compari}’’.- " On November 1, 1946,' 
the liquidator ascertained the value of the assets over the liabiiities taken over by the 
ass^see-company as per the balance-sheet_at Rs'. I?,36,0b0, .and this amount, vris- 
creoited to the account of the two directors of the Free Press Company in the 'a'ssessee’s 

Free. Press Company was worked out to be Rs. '6,08;66C 
being the difference between the 'written down- yalue- and 'the ' ssalc' price - of 'The 
i^achlner3^ That sum v,as made up of. tiFthe difference between the orimhal cost 
pnceand-the vmttendown price .of the.ihachinety,R^. 2,i'4,090i and (ii) the' amount 
m exc^ over the original cost price, Rs. 3,94.576. , The Income-Tax Officer included 



Mder s^tion 3 94,576 and a^esfed eacR'Jb tSx.^'The' IncDme-m-Appella^ 

Tribunal upheld ine vauditj' of the inclurion of the item under capital gains in the 
total income of the assessee but decided against the inclusion' of the first item. 
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The Apjjellate Tribunal referred the ‘following tw;o questions, among others, for the 
decision of the High Courfof Madras under section 66 (1) of the Income-ta-x Act 

. . “4. Whether Free. Press Company made a business profit of Rs. 2,14,090 under proviso to 
section 10 (2) (viQ of the Act ? ” - " ' ■ 

. , “ 6. Whether the capital gain made by the Free Press Company is liahle to be assessed in; 
the hands of the Express Company! "Under section 26 (2) of the Att ? ” 

: The Reference .was heard hy a Division Bench of the High Court, consisting oF 
Rajagopalan and Ramchandra Iyer, JJ., who by their judgment answered the two- 
questions in the. negative and against the Departnrent. The- present appeal is pre- 
ferred against the said judgment of the High Court. ' . - 

■ The argument in the appeal proceeded on the basis of the following facts.. 
During the accounting year 1946-47 the Free Press Company did not do the busi- 
ness of printing and publishing newspapers from September 1946, and thereafter 
the assessee-company alone wns carrying-on the said business. The Free Pre.'s Com- 
pany went into voluntary liquidation on-October 31, 1946, and the liquidator, on. 
November 1, 1946. confirmed the transfer of the assets made by the Free Press Com- 
pany to the assessee-company. Therefore, on November 1, 194b. the aforesaid" 
ruachinery was sold yielding a profit of Rs. 6.08,666 to the Free Press Company, 
being the difference betw'een the written dowm value and the sale price of the- 
machinery. Broadly- stated, the machinery was sold by the Free Press Company 
during the accounting year after it closed down its business and after it w'ent into 
voluntary liquidation. On those facts learned Counsel for the Revenue raised 
before us the following two contentions : (1) The first item of Rs. 2,14,090, represen- 
ting the surplus' over the WTitten down value of the machinery was assessable in 
accordance w'ith the proviso to section 10 (2) (vii) of the Act ; and- (2) the second 
item of Rs. 3,94,576;. representing the capital gains made by the Free Press. Com- 
pany is assessable id' the hands of the assessee-company, who succeeded to the 
said business, under section 26 (2) of the Act". - ’ 

Learned Counsel for the respondent contended that neither the conditions laid 
down in. section 10 (2) (.viij'of the Act nor those laid dowm in section 26 (2) thereoT 
attracted the said two items of income and, therefore, they were hot assessable in. 
the hands of i.the. assessee-company. / 

.. .-.The first- question .turns upon the relevant-provisions of section ',10 of the Act. 
To 'havea. clearview'^ofthe scope of; the rejeyant provisions it will, be, convenient to 
read them at one place,: ■ r 

F Section The'tax shall .be' payable by .an assesses undep the! head “Profits and gains- 

of biisinessj profession "or vocation.’.’- jn .respect of. the profit, or gains of -any business, profession, 
or vocation carried on by him. ,,-.. 1 ;; .,.,., .. . ’ ; , . . 

. (2) Such profits or gams shall be: computed after- making the following allowances, namely 

■: (iv) in lespect.of insmance against. risk . of dmnage:or destruction of. buildings,. machineiy,. 
plantjTuminire, stocks. or- stoies,-used. for the piloses of the business, profession or vocation,, 
the lamoimt' of any premium paid -• • , . 

(v) in reject of cumnt lepaiis to such buildings, niachineiy, pl^t or furiiifme, the amount 
paid on account, thereof ; ! , 

. ’.-i , ■■ .- 

-■'i (vii) in respect of any r"' dant which has been sold’ or discarded 
otdemolished or destroyed,- .. do'nn value thereof exceedslhe'ambunt 

for which the building, machinery or -plant, as the case iriay be, is actually sold or its scrap value :■ 


■ Provided further that where the amount foF which mv such biding, machineij' or ptant 
is sold, whether during the continuance of the business or after the cessation thereof, exceeds _the- 
written down value, so much of the excess as does not exceed the diS'ere'ncc between the qri^ah 
cost and the .written down value shall be deemed .to be profits of the previous year in which the- 
sale took place : ■ ; ' \ 




* ■ ' ' ' * 


■ * 




We are concerned wftfi the second proviso to section 10 (2) (viT of the Acl._ The- 
substantive clause grants *'a balancifig' allovvahc'e -in respect of building, machiner}-- 

c* rt r. 
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or plant which' has .been . sold, or discarded or ; demolished; or , destroj'ed,.; The 
nllowancerepresents the excess of the written down value over the sale price- Under 
the proviso, if the sale price exceeds the written down value, but does not exceed the 
original cost price, the difference between the original cost and the written down 
value shall be deemed to be profits.of the year previous to that in which the sale takes 
place; that is to say, the difference between, the price , fetched at , the sale and the, 
written down value is deemed to be the escaped profits for which the assessee is made 
liable to thx: As the’sale price is higher thanhhe written down value,. the- difference 
represents the excess depreciation mistakenly granted to the assessee. To illustrate, : 
assume that the original cost of' a • machineity or plant is Rs. • 100 and depreciation 
allowed is Rs. 25 ; the written do'wn value is Rs.'75.' - If the machinery is sold for 
Rs. 100, it is obvious that depreciation of Rs, 25 \yas wrongly allowed. If it had 
not been allowed that amount would have swelled the profits to that extent. When 
it is found that it was wrongly allowed that profit is brought to charge. The second 
proviso,, therefore, in substance, brings to charge an escaped profit or. gain of. the 
■business carried on by the assessee. The scope of this proviso cannot be ascertained 
in vacuum. The conditions for its applicability can be ascertained only in its relation 
to the other related provisions. Under section 3 of the Act income-tax shall, , fie 
charged for any year in accordance with and subject to the provisions of the .Act in 
respect of the total income of the previous year of every assessee ; under sectioii 6, 
■one of the heads of taxable income is “ profits and gains of business, profession 
■or vocation ” ; under . section 10 (I), the tax under that head is payable in 
respect of profit or gains , of any business carried on by the assessee during the 
.accounting- year. . The main condition which attracts all the other sub-sections 
and clauses of the section is that the tax shall be payable by an assessee in respect 
•of the profit or gains of business etc., carried on by him. The crucial words are 
“ business carried on by him ”. If the profits or gains were not earned when the 
i)usiness was being carried on by the assessee duing the accounting year, they wotdd 
fall outside the provision of section . 10 (1). For instance, if the machinery sold 
after the business was closed or when the business was under liquidation, it would 
not be appropriate to hold that the profit or gains earned by the sale were in respect 
of the business that was being carried on by the assessee. The second condition that 
attracts the second proviso is implicit in the adjective “ such” preceding “ building, 
machinery or plant” sold. The adjective “ such” refers back to clauses (iv), (v), 
Xvi) and (vii) of section 10 f2). Urider 'clause'(iy) an allowance is allowed in regard 
io any premium 'paid in respect of insurance against risk of damage or destruction 
of buildings, machinery, plant, etc., used for the purpose of the business, profesrion 
■or vocation. Under this clause allowance is allowed- only in respect of the machinery 
itsed for the purpose of the business. Clauses (v), (vi) and (vii) refer to such buildings, 
machinery, plant, etc. ; .that is to say, such buildings, iriachinery, plant, < etc. wseif 
for the purpose of the business. The result is that the second- proviso wiU only 
apply to the sale of such machine^ which was Used for the purpose of the business 
•during the accounting year. It brings in to charge the escaped profits under the guise 
of superfuous allowances if the machinery sold was used for the business during- the 
accounting year when the business was being carried on. Therefore, to bring the 
•sale proceeds to charge the following conditions shall be fulfilled : (1) -During the 
•entire previous year or a part of it the business shall have been carried oh by the 
.assessee ; (2) the machinery shall have been used in the business ; and (3) the 
machinery shall have been sold, when the buriness was being carried on and not for 
the purpose of closing it' down or winding it up. If these were the conditions fof 
the applicability of the said proviso, the sale of the machinery in the instant case' 
having taken place after the business was closed and during the winding up proceed- 
ings, it would fall outside the scope of the. said proviso and therefore the first item 
iis not assessable to tax.., i- . • • 

This point directly arose for consideration in The Liquidators ofPiirsa Limited y, 
Coniniissioner of Income-tax, Bihar'^, There, the assessee-epmpany carried on the 
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business of, growing sugarcane and manufacturing and selling sugar. In the year 1943 
St negotiated, for .the sale of the factory, and other assets with the object of winding 
up the company. It received, a firm offer on 9th August, 1943, and concluded the 
.agreement of sale on 7th December, ,1943. Between.9th August, 1943, and 7th Decem- 
ber, 1943, it never used the machinery and plant for the purpose of manufacturing sugar 
or any other purpose except that of keeping them in trim and running order.- In the 
-assessment of the company to income-tax for the accounting period from 1st October, 
-1943 to 30th September, ,1944, the Income-tax authorities treated the surplus made by 
■the company on the saleof the buildings, plant and machinery as profits under proviso 
•(2) to section 10 (2) (yii) of the Act. .This Court held that, the said amount was not 
taxable. This Court rejected the contention of the Revenue that the said excess 
was taxable on two grounds, namely, ; . , 

(1) “ the sale of the machinery and plant was not an operation in furtherance of the 
'business carried on fay the company but was a realisation of its assets in the process of gradual 
•winding up of its business which eventually culminated in the voluntary liquidation of the 
•company ”, (2) •* even if the sale of the stock of sugar be regarded as carrying on of business by 
the company and not a realisation of its assets with a view to winding up, the machinery* or plant 
not being used in the accounting, year at all and in any event not having had connection with the 
•carrying on of that limited busings during the accounting year, section 10 (2) (vii) could have ho 
application to the sale of any such machinery or plant”. 

Learned Counsel for the Revenue contends that the main reason for the, decision 
was that the machinery or the plant was not used in the accounting year for the 
husihess and that the second reason, namely, that the assets were sold in the process 
•of gradual winding up of the company was only an observation and that the decision 
was not based upon the said observation. But a careful perusal of the judgment 
discloses beyond any reasonable doubt that the decision was based upon both the 
•grounds. As in the present case the machinery was sold not for the business but 
only for closing it during the' liquidation proceedings, this decision directly covers 
the present case. -•; • 

This question again fell to be considered by this Court in The Commissioner of 
Income-tax, Bombay Circle II v. The National Syiidicate, Bombay'^. There, the 
Kationai Syndicate, a Bombay firm, acquired on llth January, 1945, a tailoring busi- 
Jicss as agoing concern for Rs. 89,321 which included the consideration paid for sewing 
machines and ,a motor lorry. . Soon"^ter the purchase the respondent found it 
•difficult to cdhtinue the business, and therefore it closed its business in August, 1945. 
Between 16fh August, 1945, and 14 February, 1946, sewing machines and the motor 
lorry were sold at a loss. The respondent closed its account books on 28th February, 
1946, showing thfc two losses and writing them off. For the assessment year 1946-47, 
the respondent claimedadeduction under section 10 (2) (vii) of the Indian lacome-tax 
Act. The question fell to be considered on a construction of the provisions of 
section 10 12) tvii) of the Act. This Court, speaking through Hidayatullah, J., held 
that the loss was a business loss, - though the machiEes and the motor lorry were 
sold after the business was closed down, as the said machines and lorry were used for 
•the purpose of the business during a part of the accounting year and were sold during 
the. accounting year. This Court, after noticing the decision under appeal and that 
•of this Court m The Liquidators of Bursa Limited v. Commissioner of Income-tax, 
Bihar\ and the amendment introduced in the second proviso to section 10 (2) (vii) 
■of the Act, observed : , , ' 

“ But it is to be noticed that no such amendment was made in clause (vii) to exclude loss over 
buildings, machineiy or plant after the closure of the business. It is thus clear that the principles 
-which govern the proviso cannot be used to govern the main clause, because profit or loss arise 
in diflFerent ways in business. The two rulings do not, therefore, apply to the facts here." 

It is contended that the principle accepted by this decision is in conflict with 
that laid down in the case of The Liquidators of Bursa Limited^. It is said that the 
•condition that the sale of the machinery at a loss should have been before the closing 
•of the business is impliedly laid down by section 10 (1) of the Act which applies 
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'equally to clause (vii) as iveHas to' the 'second proyis6;theret6rand that-ifthe cbindji- 
• tion heed notbe fulfilled in the case falling under 'the substantive part of clause (vii). 
of section 10 (2y 'of the ‘Act, it will- be Incbti^btis to apply if to a caselalhng under 
'the second proviso before^t was' 'amended. So Stated there in sorne 'plausibility 
in the argument. 'But- this Court. in- express terms' niade a distinction between thfe 
scope of the substantive part of clause (vii) and that- of the second proviso thereto- 
-and, expressly distinguished those irulihgs oh the ground that. they would not apply 
to the construction 'of the substantive part of clahse (vii). Wheh'itHis Court -ex- 
pressly coriWd the scope of the-decisidh to yiie- substantive -parfi'of clause -(viiy 
without 'disturbing the validity of the decisions' governing' the secbnd^ jjroviso, it 
is not proper- that we should rely upon uf in preference to a direct decision on- the 
second proviso to clause (vii) of section 10 (2) oi' the Act before it wahaihended. ' 

This Court in K. M. S. Reddy, Gominissiover of Income-tax, Kerala v. The 
AVea Coast .Chemicals . and Industries, Ltd. (in liquidation), .d//e>pyb, held that a . wind- 
ing up sale was not trading or doing business. There, chemicals and other raw- 
materials were sold hdt in the course of ordinary trading but only in realisation- 
sale after the company had’ been wound up. This Court speakihg through. Hidaya- 
tuilah, J., posed 'the following question : • 


“The question, therefore, is whether there can be said to be a sale in the carrying on of the- 
business in respect of the chemicals and other raw materials.” - • ' - • 

After referring to the passages in Halsbury’s Laws of jEnglandi' • 3rd .Edition,. 
Volume 20, page's; 115-1 17, wherein it was stated that “ mere realisation of .assets.is^ 
not trading ” and that there was distinction between sales forming'part of the trading 
activities -and those where the realisation was not an act of trading, the learned Judge 
•observed that the said distinction was a sound one. The learned Judge, on a considera- 
tion of other .decisions, also accepted as correct the distinctipn made, between a--sale- 
of the entire stock as part of trading and the sale of a part of the stock as winding 
up sale. , /Then ,, the learned Judge applied the principles to the facts of the case and 
held. that- it wasyinpossible to iiifer that the chemicals and raw materials were sold 
in the, ordinary' way-of business or that the assessee company was. carrying bn'a trading 
business. .This decision again accepts the distinctio.h between a salfe' held'ih'th'e or^- 
nary-way of business and that held for the’.purpbse'bf,.windihig;'iip the.busineVs^ahd 
that in the, latter case the profits accrued are not trading pjrofits. This‘ case pb‘ doubt 
did not turn iippn the provisiohs of the secoiid prbvisp to .clause (yii) of section , 10 (2)- 
of the; Act- Ibut'the principle, accepted therein is, the basisfor the application of ..sec- 
tion jO'of. theV Act ahdyh.atwd^ apply'to allprpvisidns of section, 10, unless an .ekcep- 
tion is made in*^ .a particid— For -tlfe foregoing reasons ,\ve hold, that the 

first item is.nQf liable ,t.0 i. .■ I [■> ’. Cbiirf has given th'e'cbfr^t ‘answef to.The- 
first question, submitted bd'itV'.y " " ■ 

' • i: p. (1; 

- ' The se"coiid item fclates-to capital gains; That represents the excess' of thb price- 

obtained on the ^ale of the-machinery over its original cost -price; -'It- is’-conceded 
That ' it'dpes hot represent :profits and gaiiis of business, but it fall's milder --the headin's. 
“ capital- gains But it is ‘ argued' that,- as-tlie Free .Press S Companyi 'was • -wound^ 

- up -andi therefore, could -nbt- be' found; the asSessee, who ha'd'-succeeded.to'it, ivbUld 

.be' liable toTbe- assessed'- for The saidcapital ^ainsmtfder theiproviso td^section 26 (2) . 
of the Act. To appreciate the contention some of the relevant provisions’ of the -Abt 
.may.-.hejead (i, •, 


and 







^{iv) Profits and gains of fcflisinbss,' profession or vocation. * ' ■ • .■./ i-- - 1 r; /. r 
— (vi). Capital gains. , 


* . . 


• 
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. ,Sectian-lO~-^l) The tax shall.be payable by an assessee .under the head “ profits and gains of 
iusui^s; profession or .vocation ” in fespec't of the profit or ^ins‘bf any business, -profession or 
vocation carried oh by -liim.- o:i; '.j. ' ' ; . 

Such profi'tepr gains shallbe'coniputedaffer'inalang the followinga'l!6wahces;.harneIy'.;— 


i.f, 


l.{"* . 


yr Section . Tlie tax shall.be payable. by ah'asscKee under the head. “ Capital gains ” ' 
in respect of any profits ige, relinquishment or transfer of a capi- 
tal asset eifected after tt " '-i . . ■ .'h profits ,Md gains shall be deemed to 

■ .^ /relinquishment or transfer took place': 

■; r'l,..' ti,-, ' f 


>be' income of the.previo' 

•■■-i.i . , i J:;r. 


ilj-v 


i. •l■Sec^Io;I24.TT(2C.4).Not^vithstanding anything contained in. sub-section (1), where - The loss 
sustained is, a loss-falling under head > ‘‘ Capital gains ”,such Toss shall hot be set-off except against 
any profits ahd^^ains falling' under the head'. " / - 

/-(2-B) Whe: : i . such as is referred to in sub-section (2-A) and the loss 

cannot be wholly, ■. ■, •.■■■ the provisions of fiiat sub-section, the portion not so 

set-bfif shall be ca- . . ng year and' set-off- a^inst capit'af^ins for that year, 

andif it cannot be so set-off, the am'bunt thereof hot so set-off shall be carried forward to the fol-' 
■ lowing year and so on; so hfoweyerThat no;SUch loss shall be carried forward for more than eight 
years;.;,,.;,-;.,.. ' . ,, ; ; ',:I ; 

- ' t’ ' . Prbvided.that where the loss sustained by an assessee, , not being a companyj in any previous 
year does not exceed five thousand rupees, it shall not be carried forward. 

y- ' Section IS^I) Where a 'person carrying on any business, profession or vocation, has been 
•succeeded in such capaci^.by another person, such person and such other person;shall,- subject to 
the provisions of sub-section (4) of section ,25,|each be assessed in respect . of his actual share, if any, 
of. the income, prpfite and 'gain's, of the previous year : ■ ■ ■ ' ■ 1' , . . 

Provided that, when the person succeeded in the business, profession or vocation cannot be 
found, the assessment of the profits of the year in which the succession took place up to the date 
•6f;successibn, and 'fof the'year preceding that year shall be made'On' the person succeeding him in 
bke manner arid to the saine amount as it ,;would have.bwn .inade on .the ^rson succeeded or when 
the tax in respect of the ; assessment made-for either of such years assessed on , ,the person succeeded 
oannotbe recovered frbm'him, it, shail'be payable .by and recoverable from the person succeeding,' 
nnd such person shall be entitled 'to recover from the persbn succeeded the - amount of any tax so 
■paid.''’." . r:' >1 - i.,j .. ’'.'ir* ' 

A conspectuSioi^,the said, sections discloses a clear , cut scheme, ThougK income-' 
fax, is ipnly. one fax levied on ;the,tbt^. income, section '6, enumeptes;six heads'; wh’ere-^ 
under;the income o^jan assessee fa^s.fo, he charged.;, jjThjs'Court in United Cdmmerr^ 
■ciahBank Ltd^y^ Commissioner ,6^^^ laid’dqwn that' sections f 
to •12' are mutually, exclusive and where an;itetn} of income falls.' specifically under 


of income mentioned .therein.'. Tlie!4th head is*“p'r,ofi,ts'aiid gains of business,^ profes-: 
sion.or .vocation^’ ^andthe ;6th -headds,” capitatgains Section 10 taxes •the ; profit , 
and gains •of;a ibusinessV,prbfession.,qrj yorafion .carried bn by' an 'asse^eie ;y ,it.'aTsb, 
enumerates thedifferent kinds of allowances 'that .can.beinade in,computing the profits. 
Under section iO f.l),- aawe-haye ,already‘poihte^^ the .necessary condition for'.the 

application :pf the sectiomis that the ^’sessCe should have carried ob;tlic tjusiness fof; 
some'part of the acco,unting year.J,; Sectioned ,(i) indicates -the farther of assessment, 
of thejincpme, profits .and gains of any- business, profession .or voca.tiqn. , This sec- 
tion does hotprovideforthe assessment of .income under, any other Head.~ It only, 
says .that if there, is a subcession to a person carrying bn business dmririg ah accounting 
year, the person succeeded and the person succeeding can each of them be assessed in 
respect of his actual share. The proviso deals with a case where the person succeeded 
bannot be found ; in that event, the assessnieht of the profits of the year in which 
the succession took place upto the 'daterof the' succession and for tiie year preceding 
that year shall be made on the person succeeding him. If an assessment has.already 
been ‘made in respcet of the said years on the person succeeded, it can be recovered 
from the person succeeding. But both sub-section (2) and the proviso deal only 
with income, profits and gains of the business, that is to py, for the assessment made 
in respect of profit and gains under the 4th head of section 6. 

— — — — 1 
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Now turning to section 12-B, it provides for capital gains. , Under that section. 
the tax shall be payable by the assessee under the head capital gains in respect of any 
profits or gains arising from the sale of a capital asset efiected during the prescribed 
period. It says further that such profits or gains shall be deemed to be income of 
the previous year in which the sale etc., took place. This deeming clause dow not 
lift the capital gains from the 6th head in section 6 and place it under the 4th head. 
It only introduces a limited fiction, namely, that capital gains accrued will be deemed: 
to be income of the previous year in,which:'the sale was affected. The fiction does, 
not make them the profit or gains of the business. It is well settled that a legal fic- ' 
tion is limited to the pmpiose for which fit is created and should not be extended 
beyond its legitimate field. Sub-sections (2-A) and (2-B) of section -24, provide for 
the setting-off of the loss falling under the head ‘‘ capital gains ” against any capital 
gains falling under the same head. Such loss cannot be set-off against an income- 
falling under any ififferent head. These three sections indicate beyond any, doubt, 
that the capital gains are separately computed in accordance with the said provisions-, 
and they are not treated as the profits from the business. The profits and gains of: 
business and capital gains are two distinct concepts in the Income-tax Act ; thb: 
former arises from the activity which is called business and the latter accrues because 
capital assets are disposed of at a value higher than What they cost the assessee. 
They are placed under different heads ; they are derived from different, sources ; 
and the income is computed under different mefoods. The fact that the capital gains, 
are connected with the capital assets of the bifiiriess cannot rnake them the prpfif- 
of the business. They are only deemed to be income of the previous year and hot 
profit or gains arising from the business during that year...- ri 

If that be the - scheme of the Act, the contention, of thefiearned Counsel for thd’ 
Revenue can easily be answered. He asks that if section 26 (2) deals .with only- 
profits and 'gains of the .business, why should the Legislature use the Word ” income ”■ 
therein 7 As we., have indicated,;, the. expression “income, profit's and. gains, ”:'is'_-,a 
compendious term to coimote the income from the various sources mentioned in. 
section 6 therefore, the use of such an expression does not efface the distinction 
betiVeen the different heads, but ohly describes the income frdm'fihe business. ’ -The 
e^ressibn” profits' ‘’in the proviso makes it clear, that the income, profits 'and gains 
iri sul^section (2) ofsectioh26 only refer tothepr6fits under the'4th;head in sedtion'd: 
On the other 'hahd, ; if . the ihteiprethtion 'sought to 'be put , upon’ the' expression 
“ihcbme” in sub-kctio‘n (2) of section 2’6 by the ReVenue is accepted; then the absence 
of that wofd’in the proviso destroys the ar^gumentV’^’But' the-mofe reasohable'view 
is that both the mb-s^ion and the proviso 'deal only with the profits tinder' the '4th 
hea,d mentioned Tn section 6 ’and,' so’ construed, it excludes capital-’ gains. ' The 
argument that sub-Sectioii (2) of section 26 read with the 'proVisb thereto indicates 
that the total'incpme of the person succeeded is the criterion for 'separate assessment 
under sub-section l2)-and for' asseSsinen't ’and realisation nndeh'the ‘proviso is on' the 
assumption that sub-section 't2,) and' the proviso deal with all- the' heads mentioned 
in's0tion 6 of the Act. But if, as;,we have held, the scope of ’ sub-section (2):0f 
section 26 is only 'limited to ‘the 'income from 'the business, the share' uUder sub- 
section (2), and' the assessment and realisation under tlie provisp.' can bhly relate to> 
the . incpine from the business.*’ The afgumentfis really begging the question itself. 
In the result we agree '’with the High Court in’regard to the answer it haS given in 
respect of tlie second questions '■ , ■ - ' . 

. .. In this.view no other question arises for oiir consideration. 

' In the result, the appeal fails and is dismisse’d with costs, ■ * - . 

Appeal dismissed^ 
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THE SUPREME COURT OF INDIA. . ■ 

- ■ (Original jurisdiction.) 

Present; — A. K.Sarkar, M'.Hidayatullah and J. C; Shah, JJ. 

Hazara Singh Gill ' ' .'V ' .'. Petitioner* , 

‘ ■ ' ■ 

The State of Punjab ../■ Respondent. [ i 

./Criminal Procedure Code {V of 182K),- section 527— Petition for transfer— Procedure— Grounds ■ for 
trasfer. ■ . • i . ■ . , ■ . , , 

In proceedings for ti-^fer under section 527 , Criminal .Procedure Cdde.of pending cases the Court 
does not examine witne^es in support of allegations of fact made by either side.. Ordinarily, the Court 
acts upon the affidavit of one side or that of the other. But if one side omits to make an affidavit in 
reply the affidavit of the other side remains uncontroverted. Where the petitioner has by his affida- 
vit, made out sufficient circumstance from whicli. it can be, inferred thafhe doe entertain, and ent«- 
tain reasonably, an apprAension that he would hot get justice in the case pending against him, the- 
Court would not heitate'to transfer the case outside the State. . / . ‘ . . j t 

. Petition under section 527,' Criminal Procedure Code, for Transfer of Cases: 
Nos. 33/3 and 33/4 of 1963', under section 52 of the Prisons Act, pending in' the 
Court of Magistrate,^ ist Class, Amritsar, to a competent Coiirf 'outside the StateTor 
Punjab. : 

, G. iS. .KbAra, and. Harfinw iSini;/!,. Advocates, for Petitioner. ; , 

' L. D'.'-Kavskal, 'Deputy Advocate-General/ for. the State of Punjab {P. D^Meilbn,. 
Advocate, ’with-' him) j’ for' Respondent. ''j ■ 


The Judgment of the Court was delivered by . 

’'..'jfNlU''. ' ^ 1 ' .'j f* • :/ ,‘fe , - * 

Hidayatullah, J',— This is a petition by, one Hazar'a.Smgh Gill for'Ahe transfer 
of two criminal cases (Nos. 33/3, and 33/4 of 1963) /under section, 52 of the Ptisoii'? 
Act, pending; for., trial in the Comt of Mr. Sant Si.ngn, Magistratej First Cl'^V) Aihriti 
sar. The peitirioner. requests .that these cases be transferred' puiside the''‘State oF 
Punjab for .disposal. The facts, ,in so. far as they have .^bejtn admitted by' the State 
off Punjab,; are as.fpllows, , . ,,, t,V,. ’ . , ' ' 


'■ ■ The^petitidher is a, ’resident of village Rattoke in the Amritsar District.' • He 
\vas elected as' member of the Punjab Vidhan Sabha-in the'last -General Elections, 
after defeating S. Hardip Singh, the brother-in-law- of tJie Chief Minister, of the 
State. ; S.' .Surrinder Singh Kairon, son of the Chief Minister,, and S. Ranjit Singh 
Grewai, who was .posted as Senior .Superintendent of Police at Amritsar,' haye married 
sisters. ' S, Mukund Singh, the father-m-law of S. Surfmder Singh, owned vast lands.-. 
S.’ Mukund Singh .died without leaving any ih^c issue and the estate 'came' under the 
Coprt of 'VVards, and the petitioner pbtairied,'some of the laiids frdm'.the Court of 
Wards. In, May,, i960, the agitation for what ‘R described as the ‘ Punjabi Suba *■ 
was started and the petitioner was arrested under secliolis '4if , 414, Indian Penal 
Code, and a report was sent against him under section 107/151, Grimirial Procedure 
Code, and a wan'ant was also issued.; ’ The .petitioner, was'held.for interrogation on a. 
remand by the Court; The petitioner was also- arrested in a case under the Arma 
Act, and another,' under the Indian;Opium Act. His father jand/.six others were 
arrested'.'on 26th January, -1961, under. section 107/151, Criminal Procedure Code, 
but were discharged as a result of compromise, in Court. The petitioner was con- 
victed and sentenced to two'years’ rigorous- imprisonment in the case under the Arms. 
Act and that sentence has been upheld by the High Court. He was also convicted in 
a case under the Prisons Act and sentenced to six months’ rigorous imprisonment, 
which sentence was also confirmed by the High , Court. These sentences are_ to 
run consecutively. The two cases in which the transfer is asked for are now pending 
and they have been referred to the Magistrate by the Superintendent, Jail, Amritsar. 
The petitioner points out that another petition of S. Mohan Singh Tur was transfer- 
red from the Punjab to Saharanpur by this Court. 


>T.P. No. 9 of 1963; 


•10th May, 1963. 


414. 


...=, =:THE ST[JPMME -COURT JOURl^ - ; ;/7j [1964 


What is not admitted,-©!' ev^iyely denied jin the affidavit of the State Govern-, 
meat are the following facts stated, by.ffie petitioner on affidavit : After his election 
to the Vidhan Sabha, he lias not' been ‘able to attend any meeting because he has 
been arrested and continuously, kept ih-jail; that the petitipneyis a :protagonist of the 
Punjabi Suba, rand supported the Akali candidates as against -the . Sadh Sangat 
Eoard which is supported by the Chief Minister ; and that in the criminal CaScs 'in 
which the petitioner tvas arrested, a bail of Rupees one lakh was demanded from him 
as also frbm his'father and six others. Since such a heavy bail coiildjndt be furnished, 
bis father. .and. the .other persons, languished in jail.for four months till they -were 
-discharged on compromise in Court, while he continued in jail. Further, 'a suit 
has been filed against , the, petitionerby the ryidovvofS.'Mukund Singh for Rs,. 12,500 
for arreai-s of rent and for eviction, and , in therwritteh , statement made by ffie'^peti- 
tioner in that suitj -hehas alleged that the Court of Wards is being, specially continued 
to save the application of the 'ceilings'dri lahd.to’the prbpprty left by S. Mukund Singh.' 
The petitioner- has alp claimed'ih that .suit that if the arrea:rs' of rent have to be paid, 
they are payable only by S. Surrinder Singh and' S, Ranjit Singh . Grewal. - This 
hp annoyed them., .Further, while he.yras in jail, _S. Surrinder Siiigh with police 
force .took possession of the lands in September, 1960, and tlibugh a crimihal comr 
plaint was filed against S. Sin-rinder Singh fb/'threatening.'the petitioner.’s '\yife with 
a gun, the complaint was dismissed by the Court for default of appearance of the 
petitioner as he was in jail and could not attend it. He alleged that the Superin- 
tendent, Jail, has purposely referred tliete cases to thd Magistrate instead of dealing 
with'them himself, so tliat a severe punishment tnight be imposed upon the petitioner, 
and the intention is to keep him in jail, so that he may be kept array from his lands’ 
his property and his other amenities. ' - 


. These further allegations, which have not been either admitted or denied, arc 
of a very serious character, ' and bne would have expected that an affidavit in reply 
would have been filed at leak in; resppt of pme of them, as for example,' that the 
Magistrate had ^ked.’ for exces’siv'e'bdil, or that the criminal complaint 'stood dii- 
mispd.bepuse the petitioner could hot attend liis 'case, ' These 'allegations ' could 
have' been either admitted or sthted to be false after looking into’ the 'records of the 
case. Further the personal aspersions against the Chief Minister and the Senior 


^ ^ — u.iiu axiU’oeniOi 

Superintendent ot Police,- Amritsar, .lyfio have been, charged with improper, conduct 
by taking advantage, of tlieiriofficial position, should haye, been, denied by .them on 
affidavityif .they hvere untrue. ■■ ■ • • • ’ • ' ' ' * j j -u 


;; 'imthe d^encedfWspecifi^^ tbii part ofthe State'; the Chief '^Minister 

and. the buoermtendent 01 Police' concerned, we -u., 4.v_* 



does not examine, witnesses, m, support of aUegaiibns 'of fact made by dithbr-sid^' 
Ordinarily, the Court acts upon ■fhea'ffidavit of one side or thaf'bPffie other Rhi 
if one side bmits to make an affidavit in.heply the affidavit of flib other side rbmalhl 
uncontroverted'., '• * • ;! ; ■/. , 

•' ■ Ih the present' 'C'ase,‘.the' petitioner. has asked for the transfer; of -the cases from 
the State of Puiijabs arid his allegation's that as.thereis no separation of the .Tudiciarv 
from .the Executiyekthe maghtracyisunder.tlicconlxolfbf the- Executive and 

justibe at the hands of any- Magistrate in.the State; -No doubt au 
allegation of this ^e cannot^be a'ceepted, because it is impossible-to think, tliat t W 
IS no’Magisti’ate in the whole' State who can 



•eritoisting 'tK6 cases tbffiW.- • The -question really dV.wh^ffiCTffiVpSner 
said to entertain reasohably-'an^ apprehension that he rvould not get -justice One 
of thfe highest principles in the ■administration of law , is that justice should not onlv 
be'.done but should be seem 'to be done; In.the present case, there is enouSi X- 
gation to show that certain strong parti^ arc opposed to the petitioner ifraSrious 
ways. -Whether they would exercise any influence upon the -magistracy and w-hetiiS 
the magisU'acy^quldhc'able to withstand such-a pi'essure,-if made,..is not 

to the present petition. We are of opinion tliat the petitioner has, - by his Affidavit 
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made out sufficient circumstances from which it can be infen-ed that he does enter- 
tain, and entertain, reasonably, an apprehension,’ that he wdiild not get justice -in 
These cases. In similar circumstances, this Court has not hesitated on an earlier occa- 
sion to transfer certain cases outside the State of Punjab. ' In our opinion, the pre- 
-seht case is also one in which the interests of justice demand that the cases should be 
transfen'ed outside the State of Punjab. Wc .direct that the two cases shall be trans- 
ieiTed to;,Sahararipur District khd, shall be'fried there by a Magistrate .rvho shall be 
•chosen by the District Magisti'ate of SaharaVipm; for their disposalnccording to law.,' 

, , .K.S. Petition allowed. 

■ THE SUPREME COURT OF-' INDIA.. / o ■ 

■ — . '-(Civil Appellate, Jurisdiction.) - . , 

’Present':— S. K. Das, Acting Chief Justice, K; SuBB.'t Rao, R.a.ghubar D.wal,' 
"N. Rajagopala Ayyangar and J. R. Mudholkar, JJ. ‘ • * 

South India Corporation (P.) Ltd. ‘ . _ ' Appellant* 

The Secretary, Board of Revenue, Trivandrum and another' . . Respondents. 

ConstibltioHidf Jt^ia (1950), Articles 277, 278, 372^^cope. and constwctioir^— Saving of levy of (axes etc., 
Pari B State Govenmient — State ceasing to have power to levy taxes under an agreement between the Centre and the 
estate — Atticle 372 — Provision saaiiig pre-Cohstitution valid laws — General provision — Article 277 saving levy of 
taxes, etc., a special provision — Article 278 — Non-obstante clause — Interpretation — Agreement under Article 278 
prevails over provisions in other Articles of Constitution — Travancore and Cochin General Sales Tax Act [XI of 
1950) — -Pfo power in the State to lety tax preserved after the agreement under Article TIQ — Omission of Article 278 
■by Constitution [Seventh Amendment) Act, 1956 — Validity of agreement under Article 278 not affected — Validity 
.spends upon power at the' time the agreement was entered into. ^ 

■Under Article 111 of the Constitution any taxes that were being lawfully levied by the Government 
rof any State before the Constitution could be continued to be levied thereafter, notwithstanding that 
ithe said taxes' were mentioned in the Union List, till Parliament made a law to the contrary. 

The effect of the provisions in Article 278 is that to the extent covered by an agreement entered 
iinto between Centre and State Government (Part B) 'the power of the State Government to continue to 
;levy taxes under Article, 277 was superseded. ■ 

The effect of the agreement, was the loss arising to the State on account of the federal financial 
■integration in the State was ascertained and a provision ^vas made for subsidizing the State by filling 
ujj the said revenue gap. The agreement ex facie appears to be a comprehensive one, It tak« into 
consideration the entire loss caused to the State by reason of some of its sources of revenue being trans- 
ferred vmder the Constitution to the Union. 

There is no force in the 'contention that as Article 278 ^vas omitted by the Constitution (Seventh 
/Amendment) Act,. 1956, the agreement entered into in exercise of a power thereunder automatically 
•came to an end and thereafter the power of the State to levj’ the tax cameinto life again. The validity 
of an agreement depends upon the existence of power, at the time it ^vas entered into. Its duration -will 
be limited by its terms or by the conditions imposed on the power itself. Article 278 conferred a power 
u^n the Union and the Part B State to enter into an agreement which would continue in force for a 
'.period not exceeding ten years from the commencement of the Constitution. The agreement in ques- 
tion fell squarely -yvithin the scope of the power. That agreement, therefore, would have its full force 
lunless.the Constitution (Seventh Amendment) Act, 1956, in terms avoided it. The said amendment 
•was oiily prospective in' operation and it could riot have, affected the validity of the agreement. 

. Thelmpugned assessment orders were not validly made by the Sates Tax Authorities in exercise 

• of the power saved under Article, 277 of the Constitution. 

! A'pre-Constitution law made by] a competent authority, though it has lost its legislative compe- ' 
-tency under the Constitution, shall continue in force, provided the law does not contravene the other 
-provisions' of the Constitufioh. 

■, Article 372 is a general provision ; and Article 277 is a special pro-vision. It is settled law that a) 

• special provision should be given effect to the extent of its scope, lea-ving the general provision to control 
cases where the special provision does not apply.. Tire Constitution gives a separate treatment to the 

; subject' of finance, and Article 277 saves'the existing taxes,' etc., levied by States, if the conditions men- 
tioned therein are complied with. \Vhile Article 372 saves all pre-Gonstitution -valid larvs. Article 
.277 is confined only. to taxes, duties, cesses or fees lawfully levied immediately before the Constitution. 
Therefore, Article 372 caniiot be oonstrued in sudr a way as to enlarge the scope of the saving of taxes,- 
•duties, cesses or fees. To state it differently. Article 372 must be read subject to Article 277. An agree- 
ment can be entered into between the Union and the States in terms of Article 278 abrogating or modi- 
fying the power preserved to the States under Article 277. , 

*G;a. Nos. 295 to 298 of 1962. 13th August, 1963. ^ 
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• Even if Article 372 continues tlic prc-Constitutionlaws of taxation, that provision is e:i^ressly made' 
suhject to the other provisions of the Constitution. ' The expression'*' subject to " conveys the idea ofa 
provision yielding place to another provision or other provisions to which it is made subject. Further- 
Article 278 opens out -with a mm-obstanle clause. The phrase “ notwitlistanding ariything in the Consti- 
tution ” is equivalent to saying that in spite of the other articles of the Constitution, or that the other- 
articles shall not be an impediment to the operation uf Article 278. ' 

Notwithstanding the fact that a pre-Constitution taxation law continues in force under Articler 
372 the Union and the State Government can enter into ah agreiement in terms of Article 278 in res-- 
pect of Part B States depriving the State Law of its efficacy. 

Appeals from the Judgment and Order dated 3rd Februaiy, 1961, of the Kerala. 
High Court in O. Ps. Nos. 232 of 1957, 70, 71. and 673 of i960. 

M. it. Mambiar, Senior Advocate, (J. B. Dadachanji, 0 . C. Matkur and Ravider ' 
Narain, Advocates of Mjs, J. B. Dadachanji & Co., with him), for Appellant; 
(In all the Appeals). ... 

V. P. Gopalan Nambiar, Advocate-General for the State of Kerala, (d'ert/ar 
Bahadur, Advocate, with him), for Respondents. (In all the "Appeals). ' 

The Judgment of the Court was delivered by 

Subba Rao, ,J . — These four companion appeals arise out of a common judg-- 
ment of the High Court of Kerala dismissing the four petitions filed by the appellant: 
seeking to -quash the ordere of assessment made by the Sales Tax Authorities im- 
posing sale's tax in respect of “ tvorks contracts 

■■The undisputed facts may briefly be stated. The appellant is a private- 
limited company incorporated under the Indian Companies Act. The principal; 
office of the Company is at Mattancherrj\ It carries on business in iron, ^hardware,, 
electrical goods, timber, coir, engineering contracts etc. In the course of its busi- 
ness, the Company acted as engineering contractor for the State and Central Govcin-- 
ment departments and also for private parties. On 17th March, 1959, the 'Sales. 
Tax Officer,' Special Circle, Ernakulam, assessed the Company to sales tax uhdet' the 
Travancore-Cochin General Sales Sales Tax Act, Vi 25 M. E. for .the assessment yean 
1952-53 in respect of “ works contract ”. The Company filed' a revision petition, 
before the ist respondent, but it was rejected. Likewise the 2nd respondent assessed, 
tlie Company to sales tax by his orders dated 7th 'January, i960, 4th January, I'gflo)'. 
and 31st March, ‘i960, for the assessment years 1956-57, 1957-58'^and ' 1958-59 in, 
respect of “ works contracts ”. The appellant filed four petitions in the High -Court; 
of Kerala under Articles 226 and 227 t>f the Constitution for quashing the said, orders 
of assessment. The main contention advanced on behalf of .-the •,;appeIlant-Gom- 
pany before the High Court was that, after the Constitution came into force the re- 
levant Sales Tax Acts imposing sales tax o'h “works contracts V'wefe unconstitutional, 
and, therefore, void. The High Court rejected the contehtioh"ahd dismissed the, 
petitions with costs. Hence the appeals. , . ■ : i ! 

Before adverting to the rival contentions iVwould ’bc, convenient at the oiitiiit: 
to give brieflly the' historical background, of the sales' tax legislation in Kerala., 

Originally, Tfavancore and.Co'chin were two separate soyereign States having ' 
plenary powers of taxation. _ In the Cochin State, the Cochin General Sales Tax- 
Act XV 'of 1121, M.E.' and in-the Travancqre State, the Travancore General Sales ■ 
Tax Act XVIII of 1124, M.E. imposed tax on “works contracts”; , Asa result of the;. . 
merger of the two States, the United State of Travancore-Cochin was fonned with 'a.' 
common , Legislature'. The said Legislature enacted the Travahcorc-Cochin. 
GeneralSalesTaxActXIof 1.125, M.E. (1950) hereinafter called the Act. Thesaid- 
Legislature also had plenary powers of taxation andj^ therefore, it . validly imposed. 
sales tax on “ works contracts ”. The Act was published in the Gazette on I'yth.. 
January, 1950, but section i (3) thereof provided that it would come' into force bn 

such date as ;the Government might,, by notification in the Gazette, appoint The- 
requisite notification was issued by the Government on . 30th May, 1950. .Rules-- , 
rvere framed under powers conferred by section 24 of the Act prescribing the mode,'. - 
inter alia, for ascertaining the amounts for which goods "were sold in relation to “ works- 
contracts'”. Rules 4 (3) provided that, . . t- . . • 
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“ Fo-'the purposes of sub-rule (1) the amount for which goods are sold by a dealer shall, in rela- 
tion to a works contract, be deemed to be the amount payable to the dealer for carrying out such con- 
tract less a sum not exceeding such percentage of the amount payable as may be fixed by the Board of 
Revenue from time to time for different areas representing the usual proportion in sucli areas of the 
cost of labour to the cost of materials used in carrying out such cohtract, subject to the follors-ing maxi- 
mum percentages : — 

* , • * ■ * ■ * ” 


But it is stated that the Board of Revenue did not fix the percentage for deduction 
from the amount payable to the dealer for carrying out a ivories contract. This 
fact was not denied in the High Court, but before us , ah application is made to 
produce the Travancore-Cochin Gazette to establish that siich a percentage was 
feed. The Rules also were notified on 30th May, 1950. The earlier Acts of Tra- 
vancore and Cochin were repealed from 30th May, 1950. Till 30th May, >1950, 
sales tax was levied on works conti-acts in Travancore and Cochin areas under the 
respective Acts and the Rules framed thereunder. As from the said date the said 
Acte were repealed, thereafter the said tax was imposed under the Act and the Rules 
framed thereunder. On ist November, 1956, the States Reorganization Act of, 
19:56 came into force and the new State of Kerala was formed thereunder. The newly, 
foimed Kerala State comprised the area covered by the Travancore-Cochin State, 
excepting a s^^rnll part thereof, and the district of Malabar in the Madras State. 
Therc^ter, the Kerala Legislature passed the Travancore-Cochin General Sales 
Tax (Amendment) Act, 1957 (XII of 1957) amending the Act and extending its pro- 
visions to' the whole State of Kerala. The new Act practically contained the pro-- 
visions of the earlier Act. The said Act came into force on ist October, 
19:57 By the provisions of Act XII of 1957, among other things, the tax on electric 
goods was enhanced from 3 nP. to 4 nP. in the rupee and in regard to cement, 
this item was freshly added and charged to sales tax at 5 nP. in the rupcv.. The 
State of Kerala does not admit that either there was any enhancement of tax in the 
case of electrical goods or that any tax was imposed in regard to cement involved in a 
works contract.' Furthwj .the sales tax leyiablc under the Act was enhanced by 
the Kerala Surcharge on' Taxes Act, 1957 (XI- ?f i957) and- again by the Kerala Surf? 
charge on Taxes Act, i960. We are not concerned with the latter Act, as no assess-, 
ment was made Under that Act in, respect of any of the transactions in question. 


Tlie factual position may, therefore be stated thus : The assessment fo.i^ the year 
-was made only under the Travancore-Cochin General Sales Tax Act (XI 
of 1 A M'E) ^hd therefore, the subsequent alleged enhancement of the. tax, does, 
not affect the assessment bf that year. Assessments for the yeate 1956-571 1957-58 
and 1058-59 were made under the Travancore-Cochin General Sales Tax (Amend- 
ment! Act, 1957 (XII of •.1957) and, therefore, the provision, if any, enhancing the 
rate uhder the Act would affect the said assessmerite. The enhancemente made 
under the Kerala Act XI of 1 957: would not govern - the assessment year 1956-57, 
but only the assessment, years 1957-58 ahd 1958-59. 

The materiai contentions of Mr. Nambiar, appearing for the appellant-may be 
summarized thus ; (i) The Travancore-Gocliin Act of 1125 would not continue in 
force under Article 372 of the Constitution inasmuch as its provisions were inconsis- 
tent with the struemre of- the Constitution ^ well as with the provisions of Part 
XTT thereof : {2) Article 277 . of the Coiistitutioii cannot be relied upon by the res- 
pondent, as -it can be availed of only : fa) .if a particular tax was lau^y lewed by 
the Government of the State immediately before the Coi^encernent of the Consti- 
tution and is expressly mentioned in the UniomList, and {b) if there is an identity 
Seen the tax imposed by the Sute before the Constitution and_ that: continued 
by it thereafter in respect of rate, area. State and purpose. It is said that the said 
tern conditions are not satisfied. (3) Assuming that ^ticle 277 applied, the said 
^vision could not be relied upon by the appeUant in view of the agreement enter- 
ed inm between the Raipramukh of Travancore and the Union Government under 
iStn” cStutioi.. (4) The impugned Act,.War as .t .mposed tax 

in respect of “wor^, contract ” would offend Article, 14 of the Constituticnunasmuch. 
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as, it was not applied, to areas other than those .covered by , the. Travacore-Gochin 
States and,. therefore, .discriminatory in its application. And; (5) in any view, in' 
respect of the -assessment year 1952-53 the hoh-fixatidn.ofthf; percentage by the 
Board of Revenue under hile 4 “(3) of the Rules made under the Act renders the. 
said assessment illegal. f . 

The learned Advocate-General of Kerala counters some of the said arguments. 
We shall refer tc his arguments in the course of the judgment at appropriate 
places. It may be mentioned at'this stage that the learned Advocate-General con- 
ceded that the assessment orders' foi " the yearn 1956-57, 1957-58 and '1958-59 made 
under .tire Travancore-Cochin General Sales Tax (Amendment) Aet, 1957 (XII of- 
1957) and thc.Kerala’Surcharge on Taxes Act'(XI of 1957) were bad, but prayed: 
that . the State might be' given liberty to assess the appellant'ife noo'o for the said years- 
under .the ‘Act. ' .< ‘ ' 

" The main contention of.jearned Gounsel-for the appellant centres on; the pro- 
visions of Articles 277 and 278, of the Constitution. Under Article. 277,,, airy taxes 
that were being lawfully levied by, the Government of any State before the Consti-: 
trrtiori could be continued to be levied -thereafter, notwithstanding that the said taxes 
Were^ mentioned in the Union List, till Parliament made a law to the contrary.- 
Article 278 enables the Government of India and a State Government specified in,. 
Part B of the First Schedule to the Constitution to enter into an. agreement with' 
respect to leyy and collection of any tax leviable by the Government of India, in such' 
State and for the distribution of the proceeds, thereof and also in respect ofthe.-grant 
of any financial assistance by the Government of India to such State if it' incurred 
any loss of revenue derived by it from any source. Under clau5e.(2) .thereof, such an 
agreement shall continue, in force for a period of ten years from the commencement 
of the Constitution. We are not concerned here with the .legal position after the 
expiry of the said period, and rve do not propose to exptess our view thereon. . 

The first contention of learned Counsel for the appellant is that ' Article 277' 
of the Constitution can only save the levy of a tax that waS being lawfully levied by a’ 
State immediately before the commencement of the Constitution find that, as the 
Act came into force only after the Constitution, the levy made thereunder does not 
satisfy the condition laid down by the article. To appreciate this contention some 
relevant facts may be recapitulated. The Act was publihsed jn the Gazette on 
17th January, 1950, but was brought into force only on 30th May,' 1950, after 
the commencement of the Constitution. If so, it follows that the tax ■under the Act 
would not be saved, as the necessary condition that the levy should , have been law- 
fully made before the Constitution was not satisfied. 

On the assumption that Article 277 saved the levy of tax ■ under' the Act, the 
further contention of the appellant is that there was ah agreement dated 25th 
February, 1950, between the President of India and thcRajprainukh- of the State of 
Travancore-Cochin in the matter of the federal financial integration in thesaid State’ 
and that under the said agreement the Union agreed to recoup the loss in revenue 
incurred by the said State by reason of the cohstilutional trans'ferah'ce bf the B 
State’s power of taxation in respect of certain items to the Union JList and that, there-;; 
after, the State ceased- to have the power to levy any tax in respect' Pf the subjects so' 
■tramferred. The learned Advocate-General, on -the other hand,’ contends that; 
Article 278 (2) enables the Union and a B State to enter' into an’agfcement only in 
respect of a tax leviable by the Government of India imthe said State and in respect 
whereof a loss has beerr incurred by the State' by reason- of the fact that under the 
Constitution it has ceased fo have the power' to levy and colle'ct tire said tax, and tliat, 
as in the instant case by reason of Article 277 the State tvould ePntinUe to' have the 
power to le'vy the tax in respect of “ works contracts ” till Parliament ' made 'appro- 
priate la'vv, it did not incur any loss in respect of the said tax and, therefore, no valid 
agreement could be entered into between the State- Government and- the' Union' 
in respect thereof. To state it difierently. Article 278 does not comelnto play unl^s . 
the Government of India acquires the power to levy a particular tax saved by Arti- 
cle 277 by Parliament making, an appropriate law ; forj it- is said, with some force, 
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there cannot be an .agreement to recoup any loss of revenue when there is no such 
loss. But this question is covered by a decision of- this Court in Union of' India'v. 
Maharaja Krishanagarh Mills Ltd. There, the question for determination was ■whether 
the Union of India was entitled to lev)’' and recover arrears of excise duty on cotton 
cloth for 'the period ist April, 1949- ’to 31st March^ t 950 j payable by the respondent, 
a cloth mill in the State of Rajastlran, under the Rajasthan Excise Duties Ordinance, 
■^ 949 ' reason of Article 277 of the Constitution, the State.of Rajasthan became 
entitled to recover the said duty. notwithstanding the fact that it was transferred to 
the Union List. The provision to the contra^ contemplated by Article 277 of the 
Constitution was made by Finance Act XXV of 1950, section 11 whereof extended 
the Central Excise and Salt Act, 1944, along with other Acts, to the whole of India 
except the State of Jammu and Kashmir. That section had effect only from ist 
April, 1950, and did not apply to arrears of duty of excise in regard to the earlier 
period. The Union pleaded that an agreement envisaged by Article 278 was entered 
into on 25th February, 1950, which conceded to tire Centre the right to lev)’ and col- 
lect tire arrears of duly in question. The question norv raised before us, namely, whe- 
tlrer there can be a valid agreement under Article 278 of the Constitution in 
respect of taxes leviable by the State and not leviable by the Government of India 
till an appropriate law is made by Parliament arose for consideration in tlrat case. 
The learned Chief Justice, speaking for the Court, came to the follo'wing conclusion, 
at page 535 ; ' . ' 

“ Thus the combined operation of . Articles 277 and 278 read \rith the agreement vests the power 
of levy and collection of the duty in the Union of India. ” 

The reasons for the conclusion are found "at page 533 : 

“ It is noteworthy that the provisions of Article 278 override pro tanio other provisions of the 
Constitution including Article 277 and the terms of the agreement override the provisions of the 

Chapter namely, Chapter I of Part XII Article 277 therefore, is in the nature of a saving 

provision permitting the States to levy a tax or a duty which, after the Constitution could be levied 
only by the Centre. But Article 277 must yield to any agreement made between the Government of 
Intfia and the Government of a State in Part B in rcqject of such taxes or duties, etc.” 

The learned Chelf Justice proceeded to state thus at page 535 ; 

“ That a duty of the kind now in controversy on the date of the agreement after coming into force 
of the Constitution is leviable only by the Government of India even in respect of the State of Rajasthan 
is clear beyond all doubt. IThe Union List only, namely. Entry 84 in the Seventh Schedule, authorises 

the levy and collection of the duty in ejuestion It is true that Article 277 has saved, for the time 

being, until Parliament made a provision to the contrary, the power of the State of Rajasthan to levy 
sudi a duty, but that is only a saving prov'ision, in terms subject to the provisions of Article 278.” 

This Court, therefore, ‘held that after the coming into force ol the Constitution the 
excise duty in question in tliat case was leviable only by the Government of India, 
though there was a saving provision in favour of the State of Rajasthan till Parlia- 
ment made ah appropriate law ; and on that reasoning it held that the agreement 
under Article 278 could be made in respect of such a levy not mthstanding the tem- 
porary reservation made in favour of the State. The only difference betvv’een that 
case and the present one is that at the time the agreement was entered into betvveen 
the'Union and the State, Parliament had hot made the appropriate law depri-ving 
tire State of its power to levy taxes in respect of “ works contracts ”. But that can- 
not make any difference in principle, for, even the earlier decision related only to the 
validity of the agreement in respect of arrears leviable by the State before, the 
appropriate' law was made. . The effect of^c provisions in Article 278 is that to_ the 
extent covered by an agreement the power of the State Govermnent to continue 
to levy taxes under Article 277 rvas superseded. 

The next question is whether there was any such agreement vv’hereundcr the 
State agreed to give up its right to lev’y 'die said tax as a part of the agreement entered 
into by it, with the Union. This leads us to consider the terms ofthe agreement dated 
25th February, 1950, entered into between the President of India and the Raj- 
pramukh of the State of.Travancore-Cochin. If would be convenient to read the 
relevant clauses of the agreement. It reads : . 


1. (1961)2S.C.J.202 ; (1961) 3 S.C.R. 524 (533,535) : A.I.R. 1961 S.C. 683. 
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“ ^VHEREAS provision is made by Articles 278, 291, ^5 and 306 of the Constitution of India for 
certain mahSs to be governed by agreement beUveen the Government of India and the Government 

ofa State specified in Part Bofthc First Schedule to the Constitution . . < > . 


Now, therefore, the President of India and the RajpramuHi of Travancorc-Cdchin, have entered into 
the following agreement, namely — ■ . •. , 

The recommendations of the Indian State Einances Enquiry Commission, l9«-49 (hcr^fter re- 
ferred to as the Committee) contained in Part I of its Report read with ^apters I, II. Ill of Part II of 
its Report, in so far as they apply to Travancore-Gochin (hereinafter referred to as the State) together 
•with the recommendations contained in the Committee’s Second Interim Report, are accepted by the 
partiK thereto, subject to the folloisang modifications, namely : 

(1) With reference to paragraph 6 of the Committee’s Second Interim Report, the date of fe- 
deral fin^cial integration of the State shall be 1st April, 1950. 

( 2 ) * * * * . * 

(3) Tlic Committee’s formula of guaranteeing the ‘federal ’ revenue gap for the first five years 

after Meral financial integration and of tapering it down over the next five years ivill be applied to 

the combined ‘ federal ’ revenue gap of the former Indian States, Trayancore and Cochin , taken 
together, computed as in (2) above. 


Subject to the provisions of the Constitution of India, this agreement, shall, occept where the context 
of the Committee’s Report and of tliis agreement otherwise require, remain in force for a period of ten 
years from the commencement of the Constitution of India. ” 


It -vvill be seen from the said agreement that it incorporated the recommendations 
made by the Indian State Finance Enquiry Committee with some modifications 
and that the Union of India agreed to recoup the State for the loss caused to it by 
reason of the federal financial integration in the mamicr described thereunder. 
It was not a piecemeal agreement confined to a lew items, but a comprehensive one 
to fill up the entire revenue gap caused to the State by reasons of some of its souices 
of revenue having been taken away by tlic Union or othcnvisc lost to il. A perusal 
of the main rccommendantioiis made by the Indian States Finance Enquiry Com- 
mittee and incorporated in the agreement also indicates the completeness of the arran- 
gement. The Committee was asked to examine and report, inter alia, tvhether, and 
if so, the extent to which, the process of so integrating Federal .Finance in the Indian 
States' and Union with that of the rest of India sholud be gradual and the manner in 
•which it should be brought about. One of the general principles followed by the 
Committee was that federal financial integration in, States inyolyed not merely the 
taking over of all -their “ federal ” revenues by the Centr e, but also the assumption , 
of all expenditure in States upon Departments and Seiwice of a ‘ federal ’ character. 
In Chapter U of Part II, which dealt witlr “ Specific matter concerning * Federal ’ 
Revenues and .‘Federal’ Service Departments ”, it w^as stated that, with effect from 
the prescribed date, the Centre will.takc over all ‘ federal ’ sources of Revenue and 
all ‘.federal ’ iteins of expenditure in States, togetlicr with the administration of the 
.Department concerned and that the Centre must also take over all the current out- 
standings, liabilities, claims, etc., and all productive and 'unproductive Capital assets 
connected with these Departments. Dealing wtii the States’ rights it observed : 

With cfKct from the prescribed date, all ‘ rights and immunities’ enjoyed or claimed by the 
btates, whether expressly or by usage and whether relating to ‘federal’ revenues and taxes generally 
present or future, or to specific mattere such as Railways, Customs, Posts and Telegraphs, Opium, Salt, 
etc., -will tamimate and must be extinguished. Thereafter, their constitutional position in respect ci 
these matters should be the same as that of Provinces under the new Constitution of India. 

The Committee recommended that the whole body of State legislation as to ‘federal 
subjects should be repealed and the cortesponding body of Central legislation extend- 
ed ^ro/ino vtgore to the States, with effect from the prescribed date, or as and when the 
admimsttation of particular ‘ federal ’ • subject is assumed by the Centre. ’ In ^ 
becond Interim Report, dealing with Travancore and Cochin, the following recom- 
mendations were made : . , 
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. “ Revenue gap arising out of ‘ Federal' Fiimncial Inlergration : 

^ (i) The net revenue loss to the Travancore and Cochin States, taken together upon federal 
■financial integration (on the basis of figures for their financial years 1 123, M.E.) would be Rs. 330 lakhs ; 
'this includes a net loss of Rs. 100 lakhs by aboHtidh of Internal Customs Duties in Travancore State. 

(ii) We recommend' that — • .■ . ■' ■ • 

(а) the loss' resulting from the immediate abolition of Internal tlustoms Duties of Travancore 
must be borne by the State Government. 

(б) as regards the residual net Central Revenue gap. of the two States taken together (Rs. 230 

dakhs), there should be a guaranteed re-imbusement by the Central Government to the following extent" 
•during a transitional period ; > " • ' . , , ) 

From the date of federal financial integration Rs. 230 lakhs per annum to 31st Match, 1955. 

The agreemen't, read with the Report makes the following position clear : The loss 
-arising to the State on account of the federal financial integration in the State tvas 
ascertaihed and a provision was made for subsidizing the State by filling up the said 
■revenue gap. The agreement ex facie appears to be a comprehensive one. It takes 
into consideration the entire loss caused to the State by reason of some of its sources 
•of revenue being transferred under the Constitution to the Union. It would be un- 
reasonable to coristure the agreement as to exclude from its operation certain taxes 
•which the State was authorized to levy for a temporary period. As we have said, 
that saving was subject to an agreement and, as by the agreement effective adjust- 
.ments were made to meet the loss which the State would have incurred but for the 
agreement, there was no longer any necessity for the continuance of the saving and, 
•it ceased to have any force thereafter between the parties to the agreement. We 
are not called upon in this case to decide whether the said power revived after the 
■expu7 of ten years from the commencement of the Constitution, for all the impugned 
assessments fall within the said period. Nor do we find any force in the contention 
that as Article 278 was omitted by the Constitution (Seventh Amendment) Act, 
1956, the agreement entered into in exercise of a power thereunder automatically 
•came to an end and thereafter the power of the State to levy the tax came into life 
again. An obvious fallacy underlies this ingenious argument. The validity of an 
.agreement depends upon the existence of power at^ the time it was entered into. 
Its duration will be limited by its terms or by the conditions imposed on the power 
itself. ' Article 278 conferred a power upon the Union and the B State to, enter into 
an agreement which would continue in fbixe for a period not exceeding ten years 
from the commencement of the Constitution. The agreement in question fell 
•squarely within the scope of the power. That agreement, therefore, wxuld have its 
fidl force, unless the Consti-fiition (Seventh Amendthent) Act, 1956, in terms avoided 
it. The said .amendment was only prospective in operation and it could not have, 
affected the validity of the agreement. We, therefore, hold that the impugned 
assessment orders were not validly made by the Sales Tax Authorities in exercise of 
the power saved under Article 277 of the Constitution. 

Learned Advocate-General for the State of Kerala raises an interesting point, 
•namely, that the impugned law, i.e., the Travancore-Cochin General Sales Tax 
Act of 1125, M.E. continued in force after the Constitution under the express pro- 
-visions of Article 372 thereof till the said law was altered, repealed or amended by 
The competent authority and, therefore, even if there was an agreement between the 
Union and the Slate as aforesaid, it could not affect the power of the State to impose 
The tax under the said law. , 

Mr. Nambiai', on the other hand, argues that Article 372 is subject to other pro- 
visions of the Constitution and a law empowering a State to impose a tax in respect 
■of a federal subject is inconsistent with the federal structure of the Constitution and, 
therefore, is bad ; and, that apart, it is also inconsistent with the express provisions 
•of Part XII of the Constitution and particularly rvith those of Articles 277 and 278 
•thereof. Article 372 >eads : 

“ (1) Notwithstanding the repeal by this Constitution of the enactments referred to in Article 395 
•bat subject to the other provisions of this Constitution, all the law in force in the territory of India 
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immediately before the commencement of this Constitution shall continue in force therein uritil altered' 

or repealed or amended by a competent Legislature or other competent authoiity. . ; ■ . 


Explanation /.—The expression “ law in force ” in this article shall include a law pa&ed or made 
by a Legislature or other competent authority in. the territory of India before the commencement of 
this Comtitution and not pfewously repealed, notwithstanding that it or parts of if may not bethen. 
in operation either at all or in particular areas. ” 

The object of this articleis to maintain the continuity, of the pre-existing laws after tlie- 
Constitution came into force till they were repealed, altered or , amended by a. 
competent autliority. ^yithout the aid of such an article there would be utter 
confusion in the field of law. The assumption underlying the articleis that the State- 
laws may or may not be within tire legislative competence of the appropriate au- 
thority under the Constitution. The article -would become ineffective arid purpose- 
-less if it'was held that pre-Constitution laws should be such as couldlbc made by the 
appropriate authority under the Constitution. The words “ subject to the other 
provisions of the Constitution ” should, therefore, be given a reasonable interpreta- 
tion, an interpretation which would carrj' out the intention of the makers of the 
Constitution and also which is in accord with the constitutional practice in such 
jnatters. The article posits the continuation of the pre-existing laws made byja 
competent authority notwithstanding the repeal of Article 395 ; and the expression 
“ other ” in the article can only apply to provisions other than those dealing "with 
legislative competence. 


The leamed Advocate-General relied upon thC' folloAving decisions for the said 
legal position : Messrs. Gannon Dankerly and Co. v. Sales Ta.x Officer, Maiancherry’’-'^ 
Sagar Mall v. State^; Kanpur Oil Mills v. Judge [Appeals) Sales Tax, Kanpur^; The 
Amalgamated Coalfields Ltd. v. The Janapada Sahha, Chhindwara^; Jagdish Prasad v. 
Sgharanpiir Municipality^; Saeoshankar v. M. P. Stated; State v. Tosh PaK; and Binoy 
Bhusan v. States oj Bihar^, It is not necessary to consider in detail the said decisions, 
as they either resume the said legal position or sustain it, but do not go further. 
They held that a law made by a competent authority before the Constitution conti- 
nues to be in force after the Constitution till it is altered or modified or repealed^, 
■by the appropriate authority, even though it is beyond the legislative competence^ 
of the said authority under the Constitution. "VVe give our full assent to the yieiv.and 
hold that a pre-Constitution law made by a competent authority, though it has 
lost its legislative competency under tlie Constitution, shall continue in force, pro- 
vided the law does not conti'avene the “other provisions ” of the Constitution. . 


But the real question is whetlier the said impugned larv is inconsistent with the 
provisions of the Constitution other than those dealing rvith its legislative competehfcy. 
The words “ subject to other provisions of the Constitution ” mean tliat if there is an 
irreconcilable conflict between thr pre-existing larv and a provision or provisions of 
the Constitution, the latter shall prevail to the 'extent of that inconsistency. An 
•article of the Constitution by its express terms may come into conflict with" a prcr 
, Constitution law wholly or in part ; the said article or articles may also, by necessary 
implication, come into direct conflict with the pre-existing law. It may also be 
that the combined operation of a series of articles may bi ing about a si tuation making 
the existence of the pre-existing la-sV incongruous in that situation. Whatever it may 
be, the inconsistency must be spelled out from the other provisions of the Consti- 
tution and cannot be built up on the supposed political philosophy underlying the- 
Constitution. These observations are necessitated by the reliance of Mr. Nambiar 
on' two decisions of the Supreme Court of the United States Aincrica. In Chicago, 
Rock Island and Pacific Railway Company w. William McGlinn^, the facts,- briefly were 1 


1 . 

2 . 

3., 

4. 

5. 


I.L.R. (1957) Ker. 462. 
I.L.R. (1952) 1 All. 862. 
A.I.R. 1955 All. 99. i3 


(1962) 1 S.C.R. 1 : (1961)I1IS.C.J. 445. 
A.I.R. 1961 All. 583. 


6. A.I.R. 1951 Nag. 58. 

7. A.I.R.l957Pun.91. 

8. A.IJl. 1954 Patna 346. 

9. (1884) 29 L.Ed. 270. 
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'The Act, of Kansas purported to cede to the United States exclusive jurisdiction over 
.the .Port .lieavenworth Milita.i’y Reservation. In considering the question whether 
,the previous laws continued' after the said cession, the -Supreme Court of the United 
, States ofAmerica made, a distinction between laws of political .character and muni- 
cipal laws intended for the, protection of private rights,' but we are not concerned 
with that question in this case ; and indeed the lavV of India appears to be differerit 
.from that of America in that regard. But what is relipd upon is the effect' bf cession 
on pre-existing laws tvhich are in conflict with.the political character, institution 
and Constitution of the new Government. Field, j:, speaking for' the Court obsers'ed, 
at page 272 as follows : , ^ ‘ ' 

“ ^ a matter of course, all la^vs, ordinances, and regulations in conflict with the political character, 
institution and, Constitution of the new Government are at once displaced. Thus, upon a cession oT 
political jurisdiction and legislative power— and the latter is involved in the former — to the United 
States, the laws of the country in support of an established religion or abridging the freedom of the 
press, or autliorizing cruel and rmusual punishments, and'the like, would at once cease to be of obliga- 
tory force without any declaration to that effect ; and the laws of the country on other subjects would 
necessarily besupersededbyexistingla-n'SoftheneavGovemmentupdnthesamematters.” ' 

The same view was reiterated by the Supreme Court of the United States of 
America in a, latter decision in Ft/eis v: City of Manila^. We are not concerned in 
this case with the general principles enunciated by the latv ofAmerica, but only with 
the express provisions of Article 372 of our Constitution. That apart, it may also 
be inappropriate to rely upon the legal consequences of a cession of a State under tire 
American law for the interpretation of Article 372 of our Constitution, which deals, 
ryith a different situation and lays down expressly the legal position to meet the 
same. We would, therefore, confine our attention to the express provisions of the 
Gonstitutioir in considering the question raised before us. 

■ The relevant provisions rvhich have a bearing on the said question are found in. 
Part XII of the Constitution. Chapter I deals with finance ; and this chapter con- 
taihs a scheme of federal financial integration in the States. Though the Consti- 
tution conferred upon the Union and the States independent powers of taxation and. 
constituted separate consolidated funds, it evolved a procedure for an equitable 
readjustment of the taxes collected between the Union and the State. But before 
the Constitution came into force the States were levying and collecting certain takes 
which, under the Constitution, ^vere allotted to the Union. The immediate exer- 
cise of the Union power of taxation in respect of such taxes would dislocate the 
finances of the States and introduce difficulties in the administration. To avoid, 
this. Article 277 saved the existing taxes levied by the States, though tliey have been 
transferred to the Union List by the Constitution, till Parliament made approjiriate- 
law. But the Constitution ^vas also made applicable to Part B States. They had 
plenary powers of taxation. Their relationship with the paramount power differed 
from State to State. Further, most of the States were in a state of financial' 
instability F and rcfquircd substantial help from the Union to bring them up to the 
standard of Part A States. There would be a serious dislocation in the adminis- 
tration of the said States by a sudden withdrawal of the federal sources of revenue. 
The provisions of Part XII of the Constitution, with the saving embodied in 
Article 277, may have met the situation obtaining in Part A States, but they were 
inadequate for Part B States. Therefore, a special provision under Article 278 
was made in respect of Part B States enabling tliem to enter into an agreement 
with tlae Union embodying terms contra^ to the other provisions of the 
Constitution in respect of levy and collection of taxes and the grant of any 
financial assistance to such State or States. 

With this background let us now consider the following Lyo questions raised 
before us : (i) Whether Article 372 of tho Constitution is subject to Article 277- 
thereof; and (2) -ivhether Article 372 is. subject to Article 278 thereof. Article 
372 is a general provision ; and Article 277 is a special provision. It is settled law 
that a special provision should be given affect to the extent of its scope, leaving the 


S c J — 54 


1. (1910) 55 L.Ed. 491. 
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general provision to control cases -wliere the special provision does not apply, 
■ The earlier discussion makes it abundantly clear that , the Constitution gives. a 
.separate treatment to the subject of finance,^ Rtid Article 277 ;S 3 -vcs the existing^axes 
etc* levied by States^ if the conditions niciitioned tliciein arc. coinplied with* 

Article 372 saves all pre-Constitutioh valid lawSj Article 277 ts confined only fp 
taxes duties, cesses or fees lawfully levied immeciiately before the Constitution. 
'Therefore, Article 372 cannot be construed'in such a way as to enlarge the scope 
of the saving' of taxes, duties, cesses or fees. To state it differendy, Article 372 
must be read subject to Article 277. Wc have already heW that an agreement can 
lie entered into between the Union and the States in terms of Article 278 abrogating 
■or modifying the power preserved to the States under Article 277. 

That apart, even if Article 372 continues the pre-Constitutioh laws of t^ation, 
that provision is expressly made subject to the other provisions of the Constitution. 
The expression “ subject to ” conveys the idea of a provision yielding place to another 
provision or other prolusions to which it is made subject. Further Article 278 opens 
out with a non-obstante clause. The jihrase “ notwithstanding anything in the Con- 
stitution” is equivalent to saying that in spite of the other articles of the Constitution, 
•or that the other articles shall not be an impediment to the operation of Article 
278. While Article 372 is subject to Article 278, Article 278 operates in its own 
sphere in spite of Article 372. The result is that Article 278 overrides Article 372; 
that is to say, notwithstanding the fact that a pre-Constitution taxation law con- 
tinues in force under Article 372, the Union and the State Governments can enter 
into an agreement in terms of Article 278' in respect of Part B States depriving the 
. State law of its efficacy. In one view Article 277 excludes the operation of Article 
372, and in the other view, an agreement in terms of Article 278 overrides Article 
372. In either view, the result is the same, namely, that at any rate during the 
period covered by the agreement the States ceased to have any power to impose 
the tax in respect of “ works contracts.” 

In this view we need not express our opinion on the other contentions raised 
by. Mr. Nambiar. 

In the result, the said orders of assessment arc set aside and the appeals are 
allowed with costs here and in the High Court, One set of hearing fee. 

V.S. Appeals allowed^ 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present — P. B. Gajeitoragadkar, K. Subba Rao, K. N. Wanchoo, 
.J.G. SHah and Raghubar Dayal, JJ. 

Babu Lai ■ . . , Appellant* 

V. ' ' 

The State of Uttar Pradesh and others . , Respondents. 

Criminal Pmedare Code (F of 1898), section ^19-A—ApplicabUilj:— Limits. J 

It is clear from sub-section ( 6 ) of section 479-A, Criminal Procedure Code, that the procedure 
3 )rescribsd thereby alone applies if the case falls within sub-section (1). But sub-section (I) has a 
Jimited operation ; it applies only to the prosecution of a witness appearing brfore the Court, who has 
Intentionally given false evidence in any stage of the judicial proceeding or has intentionally fabricated 
.'false evidence for the purpose of being used in any stage of the judicial proceeding. The sub-section 
va&y therefore be resorted to only in a case which falls rvithia the first paragraph of section 193 of the 
Indian Penal Code and allied sections 194 and 195 — when it is committed by a witness appearing 
before a Court. The offence penalised under section 471, Indian Penal Code can never be covered 
by sub-section (I) of section 479-A. Therefore for taking proceedings against a person who is found 
to have used a false document dishonestly or fraudulently in any judicial proceeding, resort may only 
'be had to section 476, Criminal Procedure Code, and section 479-A is not applicable. 

SaMir Hussain Bholu v. State of Maharashtra, A.I.R. (1963) S.G. 816 at 820, explained. 

Appealby Special Leave from the Judgement and Order dated 31 st Janua.ry, 
^1962, of the Allahabad High Court in Civil Revision No. 60 of i960, 

* C.Ai No. 708 of 1962. 


18th September, 1963. 
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3^3 BABU LAL .V,. STA.TE OF. U, P., [Shah, J.). 

, • C. B,. Agarwala, Senior Advocate, {K. P. Gupta, Advocate for K. R. Krishnaswamy, 

Advocate with him),' for Appellant. “ 

C. P. Advocate, for. Respondent No. I . 

S.P. Sinha, Senior Advocate, (M./. Khoiaaja, Advocate, with him), for Respon- 
dents Nos. 2 to 5.- ' / ' ■ • ■ . . 

The Judgment of the Court Was delivered by • 

■ ^ Shah, J . — Jairam and three others — hereinafter collectively called “the plain- 
tifis” — sued Babu Lai— appellant in this appeal — in the Court of the MunsifF, 
•Koil, District Aligarah, for a decree for possession of a strip of land, for removal 
of a wall and a slab of stone and for an injunction restraining the making of certain 
•constructions in the northern wall of the plaintiffs’ house. The plaintiffs claimed 
that Mohini, tvife , of Jairam the first plaintiff, had purchased the house occupied 
Ly them by sale deed dated ist August,- 1932, from the vendor who was also named 
Mohini, who . in her turn had purchased the house by sale deed dated, 25th July, 
■1917, from the original owner Kishan Lai. 

. Babu Lai who is the son of Kishan Lai pleaded that the vendor Mohini had 
■acquired only a life interest in the house by the deed under which the property 
,was' conveyed to her by Kishan Lai and the plaintiffs’ predecessor-in-interest had 
acquired no title under the sale-deed dated ist August, 1932. In support of this 
plea Babu Lai gave evidence at the trial of the suit and tendered in evidence an 
agreement dated 25th July, 1917, purported to be executed by Mohini to whom 
Kishan Lai had conveyed the house reciting that the sale deed in her favour was with- 
out consideration and that she had only a life interest in the house. 

The Trial Judge held that the agreement relied upon by Babu Lai was “ not 
•genuine” and that Mohini predecessoi'-in-interest of the plaintiffs had under 
the sale-deed dated ist August, 1932, acquired title to the house in dispute and on 
that footing decreed the suit; ' In- appeal to the District Court the finding that the 
'.agreement was not genuine was not challenged. 

Before the suit was disposed of by the Munsiff the plaintiffs had applied that 
action be taken against Babu Lai under section 479-A of the Code ■ of Criminal 
Trocedure, because Babu Lai had given false evidence before the Court, that he 
had forged the agreement relied upon by him, and that he had fabricated false 
•evidence and had used such fa.bricated evidence at the trial, and had thereby com- 
mitted offences punishable .under sections 193, 209, 463 and 471 of the Indian 
Penal Code. The Munsiff did not dispose of the application by his judgment decid- 
ing the suit. After the disposal of the suit the plaintiffs moved the Munsiff for 
an order on the application filed 'by them. • The Munsiff held that no action could 
be taken against Babu Lai for’ the offence of intentionally giving false evidence or 
■intentionally fabricating false evidence for the purpose of being used in the suit 
for-such action 'was barred by section 479-A, Code of Criminal Procedure, but in 
his opinion it was'exp^ient in the interests of justice that a complaint be filed against 
Babu Lai for offences “ under sections 463 and '471, Indian Penal Code.” Pursuant 
to this order on 30th May, 1959, a complaint was filed against Babix Lai charging 
him with committing ah offence under section 471 read with section 463, Indian 
Penal Code, by using the agreement dated 2 5th July, 1917, knowing or having reason 
to believe that it was a forged document. The order passed by Trial Court was 
confirmed in appeal by the District Judge, Aligarh, and a revision application 
to the High ■ Court of Allahabad ch^lenging the order was dismissed. With 
Special Leave, Babu Lai has appealed to this Court. 

Chapter XXXV of the Code of Criminal Procedure prescribes the procedure 
to be followed for prosecution of offenders in case of certain offences affecting the 
administration of justice. Section 476 sets out the procedure for prosecution of 
offenders for , offences enumerated in section 195 (t) (6) and (c) of the Code of 
•Criminal Procedure. ■ If a Civil, Revenue or Criminal Court is of opinion, that it 
is expedient in the interests of justice that an enquiry be made into any .offence 
referred to in section 195 (1) (h) or (c) which appears to have been committed in 


426 ■ THE SUPREME COURT JOURNAL. [ 1954 - 

or in relation to a proceeding in that Court, such Court may, after s^uch preliminary- 
inquiry, if any, as it thinks necessary, record , a finding to that, effect aim m^e a. 
complaint thereof in writing and forward the same to a Magistrate of the First' Glass . 
..having jurisdiction. Section 476-A authorises a supenor Courhto'make a complaint 
where a Subordinate Court has omitted to do so in respect of offences and in .the 
circumstances mentioned in section 47 . 6 ; (i)-,, Section 47.6-B provides form right, 
of appeal against the order making or refusing to make . a_ complaint. - Sections 
478 and 479 deal with the procedure which may be followed iti certam.grave cases- 
Section 47q-A which was added’ by the Code of Criminal Procedure (Amendment)' 
Act (XXyi of 1955) by the first sub-section (insofar as it is material) , provides : 

“ NoUvithstanding anything contained in sections 476 to 479 inclusive, when any Civil, Revenue- 
or Crimtoal Court is of opinion that any person appearing before it as a witness h^ intentionally giverr 
. false evidence in any stage of the, judicial proceeding or has intentionally fabricated false_ evidence 
for the purpose of being used in any stage of the judicial proceeding, and that, for the eradication of 
the evils of perjury and fabrication of false evidence and in the interests of justice, it is expedient 
that such witness should be prosecuted for the offence which appears to have been committed by him, 
the Court shall, at the time of the delivery of the judgment or final order disposing of such proceedbg, 
record a -finding to that effect stating its reasons therefor and may, if it so thinks fit, after giving the 
witness an opportunity of being heard, make a complaint thereof in writing signed by the presiding 
officer of the Court setting forth the evidence which, in the opinion of the Court is, false or fabricated 
and fonvard the same to a Magistrate of the First Glass having jurisdiction, and may 

And sub-section (6) enacts that ; . 

“ No proceedings shall be taken imder sections 476 to 479 inclusive for the prosecution of a person 
for giving or fabricating false evidence, if in respect of such a person proceedings may be taken under 
this section. ” ... 

It is clear from the terms of sub-section (6) that the procedure prescribed thereby 
alone applies if the case falls within sub-section (i). .But sub-section (i) has, a 
limited operation : it applies only to the prosecution of a witness appearing before 
the Court, who has intentionally given false evidence in any stage of the, .judicial 
proceeding or has intentionally fabricated false evidence for the purpose of being 
used in any stage of the judicial proceeding. The sub-section may, therefore be 
resorted to only in a case which falls within the first paragraph of section 193 of the 
Indian Penal Code and allied sections! 194 and' 195 — when it is committed by a 
witness appearing before the Court. ‘ . 

Babu Lai was examined as a witness in the Civil suit filed by the plaintiiiS- 
He tendered in evidence the agreement dated 25th July, 1917. In the opinion, 
of the Munsiff the document was a forged document. The !MunsifT,however by 
his judgment disposing of the suit did not record an opinion that it was expedient 
for the eradication of the evils of perjury and fabrication of .false evidence ; and 
in the interests of justice to prosecute Babu Lai for the offence of intentionally giv- 
ing false evidence, or for intentionally fabricating false evidence for the purpose 
of being used at any stage of the judicial proceeding. He could not therefore after 
the disposal of the suit make a complaint for the offence of giving false evidence or 
fabricating false evidence. The Trial Court accepted this restriction upon . its 
• jurisdiction and directed in exercise, of the powers vested under section 476, Gri*. 
min^ Procedure Code, the making of a complaint of an offence of fraudulently 
or dishonestly using as genuine a document whicli Babu 'Lai knew or had reason, 
to believe to be a forged document. 

It is urged by counsel for Babu Lai that a complaint for an offence under section, 
471, Indian Penal Code, rnay also be made -under section 479-A, Code of Criminal 
Procedure, and not otherwise. The phraseology used in section 479-A is plain and. 
unambiguous : it excludes the jurisdiction of the Court to pi'oceed under sections • 
47610479, in respect ofoffenccs specified in section 195 {i) ib) and (c) ofthe Codeof 
Criminal Procedure only where a person appearing before the Court as a witness 
-has intentionally given false evidence in any stage of the judicial proceeding or 
- has intentionally fabricated false evidence for the purpose of being used in any stage 
of the judicial, proceeding. An offence punishable under section 471, Indian Penal 
, Code, being one of fraudulently or dishonestly, using as genuine any document which, 
the accused knows, or has reason to believe to be a forged document, docs not fall 
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;within the category contemplated by section 479-A (i) of the Code of Criminal 
Procedure and therefore the authority of the Court to act under section 476 of the 
<^Gode.is impaired' by sub-section (6);,-of section 479-A.: This Court in Ragkubir 
Prasad Dtidh'walla v. Chamanlal Mehra and another'^, observed ; 

“ The special procedure of section 479-A is prescribed only for the prosecution of a witness for 
the act of giving false evidence in any stage of judicial proceeding or for fabrication of false evidence 
ffor the purpose of being used in any stage of a judicial proceeding. Tliere is nothing in the section 
which precludes the application of any other procedure prescribed by the Code in respect of other 
•offences. * * •* * ' '*. ■ 

Examining tlie special procedure prescribed by section 479-A in that light, it is important to 
rnotice that the act of intentionally giving false evidence in any stage'of a judicial proceeding and the 
act of fabricating false evidence for the purpose of being used in any stage of a judicial proceeding 
imentioned in section 479rA of the Criminal Procedure Code are the acts which are made punishable 
iunder section 193 of the Indian Penal Code and co^ate sections in- Chapter XI.' ”- ■ 

: It, is, true that some of the ingredients of the act of fabricating false' evidence 

-which is penalised under section 193, Indian Penhl-Code and of making a false dbcii-' 
:ment and thereby committing forgery , within the meaning of sections 463 and 464, , 
Jiidiaii 'Penal Code are common. A person by making a false entry in any book ' 
•or record or by making any document containing a false statement may, if the 
prescribed . conditions of section 463 are fulfilled, commit an offence of forgery. 
But the important ingredient which, constitutes fabrication of false evidence with’ 
in the' meaning of section 192, Indian Penal Code beside causing a circumstance to' 
■exist or making a false document — to use a compendious expression — is the inten- 
■tio'n that the circumstaiice so caused to exist or the false document made may appear 
in evidehce.in a judicial proceeding, or before a public servant or before an arbitrator, : 
•and' lead to- the forming of an erroneous opinion touching any. point material to - 
the' result of the proceeding. The offences of forgery and of fabricating false^ 
•evidence 'for' the purpose of usihg itin a judicial proceeding are therefore distinct 
•and yvithin the description of fabricating false evidence for the purpose specified 
•in section 479-A, Criminal Procedure Code the offence of forggry is not included. 
In any event the offence penalised under section 471, Indian Penal Code, can never 
be covered by sub-section (i) of section 479-A. Therefore for taking proceeding 
agaihst a persdn who 'is foimd to have used’ a false document dishonestly or fraudu- 
lently in any judicial proceedings, resort may only be had to' section 476 Code of 
^Criminal Procedure; 

We may point out in the following observation made by. this Court, in dealing 
with the true' interpretation of section 479-A, Code of Criminal Procedure in Shabir 
Hussain Bliold 'v:\State of . Maharashtra^, at page 820: 

“ From this it would follow that whereas section 476 is general pro-vision dealing with the proce- 
•dure'to be followed in respectof a varietyof offences affecting the administration of justice, in so far 
jis' certain offences falling under sections 193 to 195 and section 471, Indian Penal Code, are concerned • 
the Court before which that person has appeared as a witness and which, disposed of the case can 
-alone make-a- coinplaiht. ” ■ • •• • 

-the words “and section 471” appear to have crept in by oversight. That is clear 
-.from the observation, made by the Court earlier in the judgment, that -the discussion- 
relating to the exclusive qperatiori. of section ,479-A of the Code of Criminal- Proce- 
•dure was restricted to the offence of .intentionally giving false evidence in any 
tstage' of judicial-proceeding. .'-o. •!::.• . 

The appeal therefore fails and is dismissed., No order , as to costs; 

■ ,K.S. ' ' . Appeal dismissed. 


1. Since- reported A1964) 1 , S.dj., 415 : , 2. A.I.R. 1963 S.C. 816-(820)i • 

<1964) M.L.J. (Grl.) 233. , 
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THE SUPREME COURT OF INDIA. . ; 

Present : — ^K. Subba Rao, K. C. Das Gupta and Raghubar Dayal, JJ. 

The New Asiatic Insurance Co., Ltd. ' • • * 

, (In both appeals') : 

V. ' . 

Pessumal Dhanamal Aswani and others . . Respondents. 

(In both appeals) 

Insurance— -M oIot Car insurance— Comprehensive poli^— Construction— Liability of insurer to third parties' 
for damages caused by accident in course of use by person driving with permission of owner of motor car who has 
effected the insurance— “Driver”— Person iridemnified. ' ' ; , 

Motor Vehicles Act (IV of \9Z9) Chapter VIII, sections 94: and 95— Construction and scope of. 

Chapter VIII of the Motor Vehicles Act makes provision for insurance of the Vehicle against 
third party risks ; the provisions thereof ensure that third parties who suffer, on account of the user 
of the motor vehicle, would be able to get damages for injuries suffered and that their ability to ge- 
thc damages will not be_dependent on the financial condition of the driver , of the vehicle whose use 
led to the causing of the' injuries, and the prorisions have to be construed in such a manner as to- 
ensure this object offthe enactrnent. • . 

Section 94 of the Act requires that a policy of insurance must provide insurance against any lia- 
bility to third parties incurred ^ the person using the vehicle when using it. The policy shoidd be- 
with respect to that particular vehicle i.e., it must be a policy by which a particular vehicle is insured, 
though it may mention the person specifically or by specifying the class to which) that person may' 
belong. 

Section 95 of the Act lays down the requirements to be complied with by the policj^ of insurance 
issued in relation to the use of a particular vehicle. Tlte section, inter alia, makes the insurer Hablei 
to Indemnify the person or classes of persons specified in the policy in respect of any liability which the 
policy purports to cover in the case of that person or those classes of persons. If under the terns of.the 
policy a person can be said to be the person insured under that policy,' the insurer would bcijiablc to- 
satiky the decree, if any, passed against that person, though he is not the person who effected the 
insurance. , , . ' • 

, ■ A, who owned a Chevrolet car, insured it with the Appellant (Insurance company) under a polity- 
dated 26th November, 1957. A permitted P to drive that car, and when P was driving it with twp 
other persons in the car, it met with an accident as a result of which one of the two died and the other- 
received injuries. The heirs of the decMSed person, and the person who was injured clairned damages, 
against P. Notices were issued to the Appellant Company under section 96 (2) of the Act yhich dis- 
puted its liability on the ground that P was not a persori insured tutdef the policy. ' ■ 

The policy, which was a private car (comprehensive Policy) inter alia, insured »4, .-tyhb effected the; 
insurance in the event of accidmt caused by or arising out of the use of the car agairis t all sums which 
he might become legally liable to payiin respect of death or of bodily injury to any person. • 

The company also tmdertook to indemnify any ^iver driving the motor car on the insured’s order 
or -with his permission provided that such driver was not entitled to indemnify under any other policy- 
and observed, as though he were the insured, the terms, exceptioris and conditions of the policy in so- 
far as they can apply,- and fulfilled and was to be subject to all the terms and’conditlons stated., -The 
company further undertook to indeitmify the insured while personally .dri-ving a private motor car not 
belonging to him and riot hired to him undo- a hire-purchase agreement. : The Schedule to the policy 
mentioning the limitations as to use, under the heading “ Driver , mentioned “ Any, person ......' - 

and the insured may also drive a motor car not belonging to him, etc., prb-vided that the person ^ylng- 
holds a licence to drive the motor, car or has held and is not disqualified from holding or obtaining 
such a licence.” ■ ' \ - ° 

-r jHeld, (1) The company under the Policy indemnified any pcrson'who was drivmg.thc motor dar- 
on the uisured’s order pt i-with Iris permission and since P -was' driving the car with- the permission of H-* 
who had effected the insurance, the compaijy did undertake to indeirmify P ; - 

(2) Once the company had undertaken liability to third parties incurred by the 'perions speci- 
fied in the polic)', the third parties’ right' to recover any. amount uiider or by virtue of the provisions- 
of the Act wbuld not be affected by any condition in the policy. 

Appeals ijy Special Leave from the Judgment and Decree dated 8th April, 1963,. 
of the Bombay High Court in Appeals Nos. 10 and II of 1962. 

S.T.Desai, Senior Advocate (V.N, Thakar, Advocate and J.R Dadachanji,. 
O. C. Mathur and Ravindar Narain, Advocates of Mjs. J. B. Dadachanji & Co.„ 
with him), for Appellant (In both the Appeals). 

G...S..Pathak, Senior Advocate, (O. P. Malhotra and I.N. Shroff, Advocates,, 
with him), for Respondent No., 1. (In both, the ‘Appeals)." - 

'24tV April, 1964. ' 


* C.As. Nos. 1043-1044 of 1963. 
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V. J. Merchant, Advocate of Mjs. Gagrat & Co., for Respondents Nos. 2 and 
4 to 7 (In C. A. No.' 1043 of 1963). 

The Judgment of the Court was delivered by 

Raghubar Dayal, /.—These appeals by Special Leave arise in the following 
circumstances ; 

_ S. _N. Asnani owned Chevrolet Car bearing registered No. AA 4431. He insur 
ed it with the New Asiatic Insurance Co., Ltd. hereinafter referred to as the com- 
pany, under a policy dated 26th November, 1957. Asnani permitted Pessumal Dhana- 
mal Aswani, hereinafter called Pessumal, to drive that car. When Pessumal was, 
driving the car with Daooji Radhamohah Meherotta and hlurli Dholandas in the 
car, the car met with an accident as a result of which Meherotta died and Murli 
received injuries . : , 

Pessumal himself owned a Pontiac car which had been insured with the Indian 
Trade and General Insurance Co., Ltd., under Policy No. Bombay P. C. 42733-2 
dated 18st November, 1957. ... 

The heirs of Meherotra instituted Suit No. 70 of 1959 against Pessumal for the 
recovery of Rs. 2,50,000 by way of damages with interest. Murh instituted Suit 
No. 71 of 1959 against Pessumal to recover Rs. 1,50,000 by way of damages. 

Notices under section 96 (2) of the Motor Vehicles Act, 1939 ( IV of 1939); 
hereinafter called the Act were issued to the New Asiatic Insurance Co., Ltd. The- 
notice was given to the company as the defendant’s liability to third parties had been 
insured with it 'under its policy No. J^V/4564. The company then took out 
Chamber Summons and it was contended, that notice under section 96 (2) of the Act 
was bad in law and should be set aside and' that the company was not liable to 
satisfy any jud^ent which might be passed in the suit against the defendant. 
Alternatively, it was prayed that the company be 'added as a party defendant to the- 
suit or be authorised to defend the suit in the name of the defendant. Tarkunde, J.,. 
held the notice issued to the company in the suits, under section 96 (2) of the Act, tO' 
be bad in law, and accordingly, set them aside. ' ' ' 

The plaintiffs then filed Letters Patent Appeals which were allowed and' jte- 
Chamber Summonses were dismissed. It was directed that the trial Judge would' 
hear the altemativd 'prayers in the Chainber Summonses and make the necessary 
orders. It!is against this order in each of the appeals that the company has preferred- 
these appeals, after obtaining Special Leave. 

To appreciate the contentions of the parties in these appeals, reference may be 
made, to certain provisions ;in the two policies. The various provisions -in the two- 
policies are identical in matters affecting the question for determination before us.. 
We therefore set out the relevant provisions from the policy issued by the company- 
and would refer to differences, if any, at the proper place. 

. The policy is described as * Private Car (Comprehensive Policy)’. Tfae'pplicy 
issudd by the other company does ndt so describe it, but it is also a Comprehensive- 
Policy as the premium charged is on that basis. The policy insures, under section I 
against loss or damage, under, section II against liability to third parties and under 
section HI against liability for medical expenses. Thereafter follow, the general, 
exceptions and conditions. , 

Paragraph 1. of section II indemnifies the insured, he., Asnani who effected the- 
policy, in the event of accident caused by or arising out of the use of the motor car, 
against all sums which he may become legally liable to pay in respect, of death or of' 
bodily injury to any person. Paragraphs. 3 and 4, generally known as ' Other 
drivers Extension Clause’ and ‘ Other Vehicles, Extension Clause ’ respectively, are- 
material and are set out in full : . . . n . 

“ 3. In terms of and subject to the liimtations of the indemnity which is granted by this section 
to the Insured the Company will indemnify any driver who is driving the Motor Car on the Insured’s^ 

order or with his permission provided that such Driver : — -j., <: - 

(a) is not entitled to indemnity under any other policy. _ „, , ' 

(h) shall as though he were the Insured obsewe fulfil -and be.subject to .the terms exceptions.^ 

and conditions of the policy in so far as they can apply. - 
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4 In terms of and subject to the limitations of the indemnity which is granted by this section 
in connection svith- the Motor Car the' Company will indemnify the Insured whdst pemonally, driving 
■a private Motor Car (but not a Motor Cj’cle) not belonging to him and not lured to him under a 
Hire-Purchase Agreement.” 

■ Under the heading ‘ Avoidarice of certain terms .and right of, recovery. the 

policy states : 


. “ Nothing in this policy or any. endorsement hereon shall affect the right of any,pcrson indemni- 
fied by this policy or any other person to recover an amount under or by virtue; of the provisions 
•oftheMotorVehicles Act, 1939, section 96,'". ''' , 

' But the insured shall repay to th6 Company all sums paid by Uve Company which the Company 

would not havebeenliable.to pay but for the said proyisions.” y. v. ' 

: , ( ..Condition 6 reads.: ■ .. 


“ 6. If at the time any claim arises under this Policy there is any other existing insurance covering 
■the sameloss damage or liability the Company shall not be liable to pay or contribute more than its 
rateable proportion of any loss damage compensation .costs or expense. Provided always that nothing 
in this'condition shall impose on the Company any ’liability from which 'but for this Condition it 
• would have been relieved under proviso (a) of section II-3 of this policy.” ' . 


.The Scheduie to the policy mentions ’the lihritations as to use and under the 
'ieading ‘ Driver ’ 'notes : ^ ' ; ' , ' 

.“ (n) Any person. — 

(6) The insured may also drive a motor car not belonging to him and hot hired to him 
nmder a Hire Purchase Agreement : ^ ' ■ - 

Provided that the person driving holds a, licence to drive the motor car or has held and is 
not- disqualified for holding or obtaining such a licence.” 

f At the end of the Schedule is an important notice which reads : " 

“ The insured is not indemnified if the, vehicle is used or driven otherwise than in accordance 
•with this Schedule. Any payment made by the Company by reason of wider terms appearing 
in the Certificate in order to comply with the Motor Vehicles Act, 1939, is recoverable from the 
.Insured. See the clause headed ‘ Avoidance of certain terms and right of recovery 

The contention for the appellant is that in view of paragraph 4 of Pessumal’s 
policy issued by the other company, Pessumal was inderiinified against any liability 
incurred by him whilst personally driving a private motor-car not belonging to him 
.and not hired to him under a Hire-Purchase Agreement, and that therefore he was' 
hot included among the persons indemnified in paragraph 3 of the policy it had 
rissuedto Asnani on account of proviso (a) to paragraph 3 which read^h ' : ' 

“ Provided that such driver is not entitled to indemnity under any other policy.” 


This’contention is met by the respondent on the ground that this provisoes not' 
•a limitation on the class of persons indemnified under paragraph 3, that class being ’ 
thedrivdrs driving' the Chevrolet car insured under the policy, but merely, amounted' 
to a condition affecting the liability of the company vw o vw the driver who was 
•entitled to indemnity under any other policy. The question thus reduces itself to 
the determination of whether Pesumd comes within the persons indemnified in 
-paragraph 3 of the policy issued by the company. , , 

We'iriay now set out^the rele-vant provisions of the Act which have a bearing oh 
■the contention betWeen the parties. Chapter 'VIII of the Act prd-vides for insurance 
•of .motor , vehicles against third party risks. Section 93- defines ' the expressions' 
■‘authorised insurer’,’ ‘-certificate of insurancul and ‘ reciprocating country’. 
The" relevant portions of the various sections are : . ..... . . ' 

“94: (1) I^p' person shall use except’ as a passenger' or' cause or allow any other Wson' to” 
■use a motor vehicle m a pubhe place, unless there is-in force 'ih relation to the use of the vehicle 
•by thafpersPn or that other;person, as the' case may be, a, policy of insurance comulvine 'with the 
requirements of this Chapter. . f * 


. > : .Explanation.— A person. driving. a motor vehicle merely as a paid employee while there is 
an.fprce m relation to the use of the ■vehicle no such .policy as is required by this sub-section shall 
not be deemed to act in contravention of the. sub-section unless helriows or . has reason to befieve ' 
that there is no such policy in force. , ; ucupvc 


X' (2). Sub-section (1) shall not apply to any velucle' owned by the Central Government or a 
State Government and used for Government purposes unconnected with any commercial entS-priet 
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(3) The appropriate Government may, by order, exempt from the operation of sub-- 
section (1) any vehicle owned by any of the following authorities namely 

^ , »js 

Provided that no such order shall bo made in relation to any such authority unless a fund 
has been established and is maintained by that authority in accordance with the rules made in that 
behalf under this Act for meeting any liability arising out of the use of any vehicle of that authority 
which that authority or any person in its employment may incur to third parties. 

# . i!t ♦ >(! ' ♦ sjs ‘ 

95. (1) In order to comply with the requirements of this Chapter, a policy of insurance 
must be a policy wluch — 

. (a) is issued by a person who is an authorised insurer or by a co-operative society allowed 

under section 108 to transact the business of an insurer, and 

(b) insures the person or classes of persons specified in the policy to the extent specified in 
sub-section (2) against any liability which may be incurred by him or them in respect of the death of 
or bodily injury to any person caused by or arising out of the use of the vehicle in a public place ; 

(4) A policy shall be of no effect for the purposes of this Chapter unless and until there is 
issued by the insurer in favour of the person by whom the policy is effected a certificate of insurance 
in the prescribed form and containing the prescribed particulars of any conditions subject to which 
the policy is issued and of any other prescribed matters ; and different forms, particulars and matters 
may be prescribed in different cases. 

,*#**«♦ 

(5) Notwithstanding anything elsewhere contained in any law, a person issuing a policy 

of insurance under this section shall be liable to indemnify the person or classes of persons specified 
in the policy in respect of any liability which the policy purports to cover in the case of that person 
or those classes of persons. ' ■ 

96. (1) If, after a certificate of insurance has been issued under sub-section (4) of section 95 
in favour of the person by whom a policy has been effected, judgment in respect of any such liability 
as is required to be covered by a policy under clause (b) of sub-section (1) of section 95 (being a 
liability covered by the terms of the policy) is obtained against any person insured by the policy, 
then, notwithstanding that the insurer may be entitled to avoid or cancel or may have avoided or 
cancelled the policy, the insurer shall, subject to the provisions of this section, pay to the person 
entitled to the benefit of the decree any sum not exceeding the sum assured payable thereunder, 
as if he were the judgment-debtor, in respect of the liability, together with any amount payable 
in respect of costs and any sum payable in respect of interest on that sum by virtue of any enact- 
ment relating to interest on judgments. 

(2) No sum shall be payable by an insurer under sub-section (1) in respect of any judgment 
unless before or after the commencement of the proceedings in which the judgment is given the 
insurer had notice through the Court of the bringing of the proceedings, or in respect of any judgment 
so long as execution is stayed thereon pending an appeal ; and an insurer to whom notice of the 
bringing of any such proceedings is so given shall be entitled to be made a party thereto and to defend 
the action on any of the following grounds, namely : — 

^ . :fc « * iff ‘ 

(3) Where a certificate of insurance has been issued under sub-section (4) of section 95 to 
the person by whom a policy has been effected, so much of the policy as purports to restrict the 
insurance of the persons insured thereby by reference to any conditions other than those in clause (6) 
of sub-section (2) shall, as. respects such liabilities as are required to be covered by a policy under 
clause (6) of sub-section (1) of s^tion 95, be of no effect ; 

Provided that any sum paid by the insurer in or tovvards the discharge of any liability of any 
person which is covered by the policy by virtue only of this sub-section shall be recoverable by the 
insurer from that person. 

(4) If the amount which, an insurer becomes liable under this section to pay in respect of a 
liability incurred by a person insured by a policy exceeds the amount for which the insurer would 
apart from the provisions of this section be liable under the policy in respect of that liabih’ty, the 
insurer shall be entitled to recover the excess from that person. 

(6) No insurer to whom the notice referred to in sub-section (2) or sub-section (2-A) has 
been given shall be entitled to avoid his liability to any person entitled to the benefit of any such 
judgment as is referred to in sub-section (1) or sub-section (2-A) otherwise than in the manner 
provided for in sub-section (2), or in the corresponding law of the State of Jammu and Kashmir 
or of the reciprocating coimtry, as the case may be,” 

Chapter VTII of the Act, it appears from the heading, makes provision for in- 
surance of the vehicles against third party risks, that is to say, its provisions ensure 
s c J — 55 
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that third parties ^vho suffer on account of the user of the motor vehicle would be 
able to get damages for injuries suffered and that their ability to get tlm damages will 
not be dependent on the financial condition of the driver of the vehicle whose user 
led to the causing of the injuries. The provisions have to be construed in such a 
manner as to ensure this object of the enactment. , ' 

Section 94' prohibits, as a matter of necessity, for insurance against third patty 

risk, the use of a motor veliicle by any person unless there exists a policy of insurance 
' in relation to the use of the vehicle by that particular person and the policy of insurance, 
complies with the requirements of Chapter VIII. The policy must therefore provide 
insurance against any liability to third party incurred by that person v/hen using that 
vehicle. The policy should therefore be with respect to that particular vehicle. It 
may, hov.'ever, mention the person specifically or generally by specifying the class to 
which that person may belong, as it may not be possible to liame specifically all 
the persons whomay have to use the vehicle with the permission of the person o\vning 
the vehicle and effecting the policy of insurance. The policy of insurance contem- 
plated by section 94 therefore must be a policy by which a particular car is insured. 

Section'95 ' lays down the requirements which are to be complied with by the 
policy of insurance issued in relation to the use of a particular vehicle. They are : 
( 1 ) the policy must specify the person or classes of persons who are insured with res- 
pect to their liability to third parties ; ( 2 ) the policy must specify the extent of lia- 
bility which must extend to the extent specified in sub-sections (2) and (3) the 
liability which would be incurred by the specified person or classes of persons in 
respect of death .or bodily injury to any person caused by or arising out of the use of 
the vehicle insured in a public place. 

Sub-section (4) of section 95 requires the issue of a certificate of insurance, in 
the prescribed form, to the person who effects the policy. The form of the certificate 
prescribed by the Motor Vehicles Third Party Insurance Rules, 1946, requires the 
specification of persons or classes, of persons entitled to drive. The authorised 
insurer is also to certify in the certificate that the policy to which the certificate relatesy 
as well as the certificate of insurance, are issued in accordance with’ the provisions of 
Chapter Vin of the Act, 

Sub-section (5) of section 95 makes the insurer liable to indemnify the person 
or classes of persons specified in the policy in respect of any liability which the policy 
purports to cover in the case of that person or those classes of persons. If the pplicy 
covers the insured for liis liability to third parties, the insurer is bound, to. indemnify 
the, person or classes of persons specified in the policy. The same is the effect of sub- 
section (1) of section 96 which provides that the insurer is bound to pay to the person 
entitled to the benefit of a decree he obtains in respect of any liability covered by the 
terms of the policy against any person insured by the policy irrespective of the fact 
whether the insurer was entitled to avoid or cancel or might have avoided or cancelled 
the policy. This mean's that once the insurer has issued a certificate of insurance 
in accordance with sub-section (4) of section 95 he has to satisfy any decree which 
a person receiving injuries from the use of the vehicle insured obtains against any 
person insured by the policy! 'He is however liable to satisfy the decree , only when 
he has been served with a notice xrnder sub-section f 2 ) of section, 9‘6 about the proceed- 
ings in. which the judgment was .defivered. , It is for this reason that a notice ,under 
sub-se'etion (2) of section 96, was. issued to the company and it is on account of the 
consequential liability in case the plaintiffs’ claim is decreed against Pesumal that 
the appellant challenged the correctness of the allegation 'that Pesumal was' a^ person 
insured under the policy issued by it in respect of the Chevrolet car. It follows 
from/ a consideration of these various provisions of the Act—and this is not .really 
disputed for the appellant-^that if under the termsof.thc policy Pesumal can be said 
to be 'the person' insured under ‘paragraph 3, the company would be liable tdsatisy. 
the dedree if any passed against Pesumal. i . . .. • : ■ 

The, whole question. -then is whether Pesumal comes .within the lerms of 
paragraph.3 of section II of the policy. . . \ . 
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^ paragraph, the company indemnifies any person who is driving 
th^ insured s order or with his permission. Pesumal was driving 

ine car with the permission of Aswani who had effected the policy and therefore the 
ompany untotooK to indeitinify Pesumal in accordance with this provision of 
The appellant, however,, contends that . this provision should not be read 
as aenmng by itself -the class of persons insured under it, in view of the further classifi- 
cation ot this class of drivers by proviso (c). It is contended that only such drivers 
were nidemnified as were not entitled to indemnity under any other policy and thus 
ariveis who were entitled to indemnity under any other policy vvere -taken out of the 
general class of drivers driving the car on the insured’s order or with his permission, 
'vte do not agree with this contention. ' • ■ ■ . 


The proviso is not really a classification of drivers but is a restriction on the right 
,ol the driver to recover any damages he had to paj% from the company. The driver 
who can get indemnity from any other company under any other policy is, under this 
contractual term, not to get indemnity frdm'the company. The' proviso thus affects 
the question of indemnity between a particular driver and the company and has 
nothing to do with the liability which the driver has incurred to the third party for 
the injuries caused to it and against which liability was provided by section 94 of 
the Act and was effected by the policy issued by the company. The compan}', by 
agreeing with the person who effects the policy, to insure him against liability to 
third parties, takes upon itself the entire liability of the person effecting the insurance. 
It is open to the insurer not to extend this indemnity to the insured to other persons 
.but if it extends it to other persons, it cannot restrict it vis-a-vis the right of the third 
party entitled to damages, to recover them from the insured, a right which is not 
disputed.’ A proviso meant to exempt certain persons from the general classification 
will have to be related to considerations affecting it and is not to be related to such 
classified persons’ right to indemnity from any other insurer. In this connection 
reference may be made to proviso (h) wliich cannot in any case be a proviso relating 
to the classification of persons to be indemnified . It provides that the person indemni- 
fied under paragraph 3 will observe, fulfil and be subject to the terms, exceptions 
and conditions of the policy in so far as they can apply to him. 


We are further of opinion that clause (4) of section II of Pesumal’s policy 
with the other company does not make that policy to be a policy within the meaning 
of section 94 of the Act in relation to the Chewolet car by whose user Pesumal, _ in- 
curred liabilities sought to be established in the two suits. The paragraph indemnifies 
•the insured, i.c., ‘Pesumal, whilst personally driving any private motor car. It 
does not indemnify him against the liability incurred when driving any particular 
car and- therefore, in view of what we have said earlier, Pesumal’s policy cannot 
be a policy of insurance in relation to the Chevrolet car as required by section 94 
of the Act. Such a policy and any indemnity under it cannot be used for sub-classi- 
fying drivers specified in the pohcy of the company. 


The A-ct contemplates the possibility of the policy of insurance undertaking 
liability to third parties providing such a contract between the insurer and the insured, 
that is, the person who effected the policy, as would make- the company entitled to 
recover- the whole or part of the arnount it has paid to the third party from the insured . 
The insurer thus acts as security for the third party with respect to its realising damages 
for thejnjuries suffered, but vis-a-ris the insured, the company does not undertake 
that liability or -undertakes it to a limited extent. It is in view of such a possibility 
-that various conditions are laid do\yn in the policy. . Such conditions, howeve^ 
are effective only between the insured and the company, and h^e to be i^ored 
when considering the liability of the company, to third parties. Tnis is mentioned 
prominently in the policy itself and is mentioned under the heaaing Avoidance 
■of certain terms and rights of recovery as well as m the form of an important 
notice’ in the Schedule to policy. The avoidance clause says that nothing in the 
policy or any endorsement thereon shall affect the right of any person inderamfied 
by the- policy or any other person to recover an amount under .or by , virtue ot the 
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provisions of the Act. It also .provides that the insured will repay to the company 
all sums paid by it which the company would not have been liable to pay but for the 
shid provisions of the Act. The' ‘ Important Notice mentions that any payment 
made by the company by reason of wider terms appearing in the certificate in order 
to comply with the Act is recoverable from the insured, and refers to the avoidance 
clause. , • , . ' . 

Thus the contract between the insured and the company may not provide for 
all the liabilities which the company has to undertake vis-a-vis the third parties, in 
view of the provisions of tlie Act. We are of opinion that once the company had 
undertaken liability to third parties incurred by the persons specified in the policy, 
the third parties’ right to recover any amount under or by virtue of the provisions 
of the Act is not affected by any condition in the policy. Considering this aspect 
of the terms of the policy, it is reasonable to conclude that proviso (a) of paragraph 
3 of section il is a mere condition affecting the rights of the insured who effected 
the policy and the persons to whom the cover of the policy was extended by the com- 
pany, and does not come in the way of third parties’ claim against the company on 
account of its claim against a person specified in. paragraph 3 as one to whom cover 
of the policy was extended. 

It has been contended for the appellant that it was not incumbent on the owner 
of a car to take out a policy of insurance indemnifying himself or any person permitted 
to drive the car and that if he does not insure the car and uses it he runs the risk of 
prosecution under section 125 of the Act. This is true, but has no relevant effect 
on the question for decision before us. Asnani did insure his car with respect to 
liability against third persons. We have to see whether the company, on account 
of undermking that liability can be said to have insured Pesumal on account of his 
driving the car with the permission of Asnani. The same may be said about the other 
contention for the appellant that there is nothing in the Act which makes it compul- 
sory for an insurer to insist that the owner of the car takes out a policy in the widest 
teiins possible covering any person who drives the car with his permission. The 
company did agree under the policy to indemnify drivers who drove the car with the 
insured’s permission The question is whether that undertaking covers Pesumal. 

Lastly, we may mention that the question about the proper stage at which 
the question raised by the company in the Chamber Notice is to be decided, came up 
for consideration at the hearing.. We however do not propose to express any 
opinion on that point in tliis case. 

• We are of the opinion that High Court rightly held that the company had 
insured Pesumal in view of paragraph 3 of section II of the policy and that it comes 
witliin the expression ‘ insurer ’ in section 96 of the Act. We therefore dismiss the 
appeals with costs of hearing, one set. 

P'R'N. — Appeal dismissed. 
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Present K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

Bharat Fire and General Insurance, Ltd., New Delhi .. Appellant* 

V. ' . ■ 

Commissioner of Income-tax, New Delhi . , Respondent. 

Income-tax Act {XI of 1922), section 2 {6-A) — Dividend — Share premiums — Credited to company's 
capital reserve— Distribution as dividends before Ijf April, 1956— Dividend, whether out ofprofits— 
Whether taxable as dividend in shareholder’s hands— Companies Act {VlIof\9Vi')—TableA— 
J(egulatton91— Companies jict {I of \956), section 1%. ^ 


issued shares at a premium in 1945. The share premiums received by the company 
were held m a separate reserve called capital reserve ”. In the year 1953, the comply declaK 
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dividend out oj ^is capital reserve. The assessee, a shareholder of the company, received Rs. 50,787 
„ S' ^ j ,, “^''•^ration. The amount was charged to income-tax in the shareholder’s hands 
as amaerid for the assessment year 1954-55. The assessment was sustained by the Appellate 
inbunal, whose decision was upheld by the High Court on Reference. On appeal, by Special Leave, 
the assessee contended that the ainount was not dividend since it was not distributable out of profits 
within the meaning of Regulation 97 of Table A of the Indian Companies Act, 1913, that it 
was a distribution out of ^e capital gains of the company and hence exempt and that the share pre- 
miuin amounts m the capital reserve of the company could not, under section 78 of the Companies 
Act, 1956, be distributed as dividends. ' 

TfeW, that before the commencement of the Companies Act, 1956, premiums received on the 
issue of shares were profits available for distribution. The same connotation should be attached 
to the word profits ’ in Regulation 97 of Table A of the Indian Companies Act, 1913. 

Section 78 of the Companies Act, 1956 does not in any way change the taxability of a dividend 
declared out of premiums on shares received by a company before the said Act came into force. The 
company has already dealt with the premium in such a way that they had ceased to remain as an 
identifiable part of the company’s reserves. Hence the premiums are to be disregarded under 
section 78 (3) of the Companies Act for the creation of the share premium account. If this is so 
the premiums which have already been distributed cannot be invested with the character of capital 
in the hands of the distributing company. 

Appeal by Special Leave from the Judgment dated 12th December, 1960 of the 
Punjab High Court in Income-tax Reference No. 2 of 1958. 

S. K. Kapur, Senior Advocate {K. K. Jain, Bishainbar Lai Khanna and 5. Murthy, 
Advocates, with himj, for Appellant. 

C. K. Daphtary, Attorney-General for India (R. Ganapatby Iyer and R. N. 
Sachthey, Advocates, with him), for Respondent. 

The Judgment of the Court was delivered by 

Sikri, J . — ^The appellant is a joint-stock company, hereinafter referred to as the ' 
psessee, having its registered office in Delhi. It held 11,950 ‘ B ’ Preference shares 
in another company, called Rohtas Industries, Ltd., in the previous year (calendar 
year ending December 31, 1953). The latter company paid a sum of Rs. 50,787 
as dividend on the said preference shares to the assessee, and for the assessment year 
1954-55 this sum was taxed in the hands of the assessee as dividend, within section 
2 (6-A) of the Indian Income-tax Act, 1922, by the Income-tax Officer. The Appellate 
Assistant Commissioner, on appeal by the assessee, held it not to be taxable. The 
Income-tax Appellate Tribunal, on an appeal by the Department, however, agreed 
with the Income-tax Officer, and allowed the appeal. On the application of the 
assessee, the Appellate Tribunal stated a case for the opinion of the Punjab High 
Court. The High Court upheld the contention of the Department and answered 
the question referred to it against the assessee. The assessee, after failing to get a 
certificate under section 66-A(2) of the Income-tax Act, obtained Special Leave from 
this Court, and now the appeal is before us for disposal. 


The question referred to the High Court is as follows : 

“ Whether, on the facts and in the circumstances of the case, the receipt of Rs. 50,787 was a 
receipt of dividend, and is taxable under the Indian Income-tax Act.” 

The facts and circumstances referred to in the question are as follow's. Rohtas 
Industries, Ltd., hereinafter referred to as the declaring company, had in the year 
1945 issued shares at a premium, and the share premiums so received by it were kept 
separate under the head “capital reserve”. The declaring compny declared a 
dividend in the previous year of the assessee out of the above capital reserve. 

The learned Counsel for the assessee contends before us that the sum received 
by the assessee is not dividend within the definition of the word in section 2 (6-A) 
of the Income-tax Act. He says that the share premiums were not profits capable 
of being distributed as profits within Regulation 97 of Table A of Companies Act 
of 1913 which lays down that 

“ no dividend shall be paid otherwise than out of the profits of the year or any other undistri- 


buted profits.” 

He argues further that it was a capital gain in the hands of the 
and capital gains are expressly excluded from the definition of 
Explanation to section 2 (6-A) which provides that 


declaring company 
‘ dividend ’ by the 
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• “ the expression ‘ accumulated profits ’ wherever it occurs in this clausc shall not include capital 

gains arising before the 1st day of April, 1946, .or after the 31st day of March, 1948,” ■ 

Lastly; he urges that in any event, section 78 cl' the .Coriipanies Act, 1956, has pkced 
this sum beyond.the reach of the Revenue. '■ 

. Before adverting to thc.argumcnts 'addressedto us, it is necessary to reproduce 
the relevant statutory provisions. ■ Section, 2 (6-A) of the. IhcomertaX' Act defines 
‘dividend’ as follows: : ■ 

“ (6-A) ‘ dividend ’-includes — ' ' • ' 

(fl) any distribution by a company of accumulated profits, whether capitalised or not, if sue h 
distribution entails the release by the company to its shareholders of all or any part of the assets 
of the company ; , . ■ 

(b) 

(c) ,, , ■■ / ' ■' . . 

Provided that . ' - 

(d) ^ , 

Provided that , . . - 

Provided further that the expression ‘ accumulated profits ’, wherever'it occurs in this clause, 
shall not include capital gains arising before the 1st day of April, 1946,oraftcrthe31stdayofMarch, 
1948.”. 

Section 78 of the Companies Act, 1956, reads : — 

“ 78. (1) Where a company issues shares at a premium, whether for cash or othervvise, a sum 
equal to the aggregate amount or value of the premiums on those shares shall be transfeired to an 
account, to be called ‘ the share premium account ’ ; and the provisions of this Act relating to the 
reduction of the share capital of a company shall, except as provided in this section, apply as if the 
' share premium account were paid-up share capital of the company. 

(2) The share premium account may, notwithstanding anything in sub-section (1), be applied 

by the company — ’ 

(a) in paying up unissued shares of the company to be issued to members of the.comipany 
as fully paid bonus shares ; 

(b) in writing off the preliminary expenses of the company ; 1 

(c) in writing off the expenses of, or the commission paid or discount allowed on, any issue 
of shares or debentures of the company ; or 

(d) in providing for the premium payable on the, redemption of any redeemable preference 

shares or of any debentures of the company. , _ ' ' '. 

(3) Where a company has, before the commencement of this Act, issued any shares at a 

premium, this section shall apply as If the shares had been issued after the commencement of this 
Act : ■ ' : 

Provided that any part of the premiums which has been so applied that it does not at the 
commencement of this Act fomr an identifiable part of the company’s reserv'es within the mean- 
ing of Schedule VI, shall be disregarded in determining the sum to be included in the share premium 
account.” 

It is evident froiii the definition of the word ‘ dividend ’ that if a distribution of 
accumulated profits, whether capitalised or not, entails the release by the company 
to its shareholder of all or any part of its assets, it is dividend. 'It is not disputed 
that the distribution of Rs. 50,787 entails the release of the assets of the' declaring 
company. But it is contended that there was no distribution of accuniulated 
profits,'- because by virtue of Regulation 97, Table A of the , Companies Act; '.19i3, 
no dividend could be paid otherwise than out of the profits of the j^ear or any other 
undistributed profits. Tt is said that the premiums receiv'ed by the 'declaring company 
; were not profits within Regulation 97. 

• acceoe to this contention. Previous to the enactment of sec- 

Uon 78 of the Companies Act of 1956, and the corresponding section in the English 
Coinpames Act, it was recognised that a company could distribute premiums received 
on the issue of shares as dividends (vide Palmer’s Company Law, Twentieth Edition). 
At page 637, It IS stated : . ^ 

preceding observatipns that it’is legally permissible for the company to 
distribute divi^nd out of assets which do not represent profits made as the result of its trading 
or business. The connotation of divisible profits, or profits in the legal sense, is.much wider than 
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that 9 f profits iu the business sense ; the former term includes, reserves accumulated from 
past profits, from realised capital profits indeed, before the - requirement of a share premium 
account by the 1947-48 legislation, from premiums, obtained on issue of new shares, whereas none 
of these items is regarded and rightly so, by the businessman or accountant as trading profits.” 

Palmer relies on two cases : Re Hoares & Co., Ltd.'^ and Drown v. Gaiimont- 
British Picture Corporation". In Re Hoares Case\ the company had created a 
reserve fund consisting partly of premiums received on the issue of preference shares. 
It having incurred a loss arising from the depreciation in the value , of the public 
houses below the amount stated in the company’s balance sheet, applied for sanction 
of the Court to a scheme for reduction of capital whereby the company, while retain- 
ing a small portion of the reseiA^e, attributed to the reserve, more than its rateable 
proportion and to capital account less than that, of its rateable proportion. Buckley, J., 
apparently held that these premiums were not ‘ profits ’ in the strict sense ; . and, 
on appeal, the Counsel for the company contended before the Court of Appeal that 
this was wrong. ' . Romer, L. J., disposed of this contention in the following words : 

, “ The surplus which was carried to the reserve fund represented that which might have been 
properly applied at the time, if the company had so thought fit, in payhig further dividends to share- 
holders and no person could have complained if they had done so.” 

Thus, Romer, L. J., thought that there was nothing objectionable in utilising premiums 
received on the issue of shares for the purpose of declaring dividend. 

In Drown' s Case^, a. company proposed to pay a dividend on its preference 
shares and utilise, in part, premiums received by the company on the issue of shares, 
which had in fact beeri inveked in the assets of the company. The plaintiff asked 
for an injunction to restrain the company from paying the dividend. Clauson, J., 
held that part of a reserve fund consisting of moneys paid by way of premiums on 
shares, .unless set aside in, some particular fund which has been v/holly spent, is 
available, for dividend purposes.. We are not concerned with other points that 
arose in the case and we have duly set out the facts and findings relevant to the 
question before us. We may here set out Article 129 of the Gaumont-British 
Picture Corporation, Ltd. Article 129- reads thus : 

“ The Directors may, with the sanction of a general meeting, from time to time declare divi- 
dends or. bonuses, but no such dividend shall (except as by the statutes expressly authorised) be 
payable otherwise than out of the profits of the company.. . . ; . 

Mr. Kapur, learned Counsel for the appellant, had contended that the Enghsh 
law was different inasmuch as what was prohibited in English law was payment 
of dividends -out of capital and that it did not enjoin directors to pay dividends out 
of profits,. This case refutes Mr. Kapur’s contention. In Re Duff’s Settlements, 
National Provincial Bank, Ltd. v. Gregson^, wliich is strongly relied on on behalf of 
Ihe appellant,; ?.nd .which we will advert to in detail later, Jenkins, L. J., says at 
poge 926: ; ' ' 

“The share premiums would have been profits available for (distribution see Drown v. Gaumont- 
British Picture Corporation”-). 

' It was thub well-established before the Act of 1956 and the corresponding Eng- 
lish’ Act that premiums received on the issues of shares were profits available for 
distribution. We are of the opinion that the same connotation should be attached 
to the word ‘ profits ’ in Regulation 97 of Table A. In this view of the matter, it 
is not necessary to pronounce on the question whether even if these premiums were 
not profits within Regulation 97, this would necessarily exclude them from coming 
within the words ‘ accumulated profits ’ within section 2 (6-A) (c). 

This takes us to the next point raised before us : Are the premiums received 
on the issue of shares capital gains within the Explanation to section 2 (6-A)? This 
point was not urged before the High Court or the Appellate Tribunal and we did 
not allow it to be developed. 

The last point may now be dealt with. In this connection, it is necessary to 
appreciate the scheme of section 78 of the Companies Act, 1956. Sub-section (1) 
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enjoins a company, when it issues shares at a premiuni, to transfer the premiums to 
an account called ‘ the share premium account and it then applies the provisions 
of the Act relating to the reduction of the share capital of a company as if the share 
premium account were paid-up capital of the company. Sub-section (2) then 
provides how the share premium account may be applied. _ It is said that it impliedly 
provides that it cannot be used for the purpose of paying dividends. Sub-section (3) 
then deals with the issue of shares at a premium before the commencement of this Act. 
it deems them to have been issued after the commencement of the Act and applies 
the provisions of section 78. The effect of this would be that a company which 
had issued shares at a premium before the commencement of this Act would by virtue 
of section 78 have to open a share premium account and transfer to it the premium so 
received. What is to happen if, before the commencement of the Act, the company 
has already dealt with the premium in such a way that they had ceased to remain 
as an identifiable part of the company’s reserves ? The sub-section says tliat in 
that event the premiums so dealt v/ith shall be disregarded in determining the sum 
to be included in the share premium account. If such premiums are to be disregarded 
for the creation of the share premium account, it means that they fall outside the 
purview of section 78. It has no application to them. If this is so, it is difficult 
to appreciate how the appellant can utilise this section for the purpose of showing 
that the premiums which have already been distributed become invested with the 
character of capital in the hands of the distributing company. We do not say that 
for the purpose of income-tax any future application of the share premium account 
in one of the ways mentioned in sub-section (2) will be treated as distribution , of 
capital. No such question arises for our determination in this case. But we do 
hold that section 78 of the Companies Act does not in any way change the taxability 
of dividends declared out of premiums on shares received by a company before the 
Act of 1956 came into force. If it was taxable, apart from section 78, it remains 
so taxable. 

The case of Settlements'^, referred to above, on which the learned Counsel 
strongly relied, might or might not help him if the declaration of dividend had taken 
place after the Act of 1956. We are of the opinion that what was decided in this 
case has no relevance to the facts of this appeal. 

Before ccncluding, we may refer to the decision of the House of Lords in Inland 
Revenue Commissioners v. Reids Trustees-, relied on by the learned Counsel for the 
respondents. This case would be relevant if we were considering generally whether 
the receipt of Rs. 50,787 was income or capital in the hands of the assessee. The 
question, however, referred to the High Court is limited, and that is whether the 
receipt of Rs. 50,787 was a receipt of dividend and taxable. It is, therefore, unneces- 
sary to say more about this case. 

In the result, we agree with the High Court that the answer to the question 
referred to it is in the affirmative. The appeal fails and is dismissed with costs. 

'\7 Q ' . 

Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(■Criminal Appellate Jurisdiction.) 

Present: — B. P. Sinha, Chief Justice, "hi. HidayatullAh and K. G. .Das 
Gupta, JJ. 

Jainuna Singh and others ' , Appellants* . 

V. ' ' ' ; . • 

Bhadai Shah ... Respondent, 

Criminal Procedure Code (P of 1898), section 417 (3) — Appeal against acquittal — Right of complainant 
to prefer— Magistrate after examining complainant ordering ‘ To Sab-Inspector, Baihinthpur, for instituting a 
case and report ” — If case taken cognizance of on Hu complaint or ori police report. 

Setion.417 (3) introduced in the Crimihal Procedure Code by the Amending Act XXVI of 1955 
'gives a right of appeal to the complainant against acquittal where a case is instituted upon a com- 
plainant. When a Magistrate takes cognizance of an offence upon receiving a complaint of facts which 
constitute such offence, a case is instituted in the Magistrate’s Court and such a case is instituted on a 
complaint. Where after examining the complainant the Magistrate made an order “To Sub-Inspector, 
Baikunthput for instituting a case and report by 12th December, 1956 ” the order would be one under 
section 202, Criminal Procedure Code. The report made by the Police Officer though purporting to 
he made under section 173 of the Criminal Procedure Code, should be treated in law to be a report 
•only under section 202 of the Criminal Procedure Code. Cognizance ha\Tng already been taken by 
.’the Magistrate there was no scppe of cognizance being taken afresh of the same offence after the 
Tolice Officers report was received. As the case tvas instituted on complaint and not on Police report 
the complainant has a right to appeal against the acquittal under section 417 (3) of the Criminal Pro- 
cedure Code. At best in so far as the Magistrate asked the Police to institute a case he acted 
arregularly but such irregularity had not resulted in any failure of justice. 

Appeal by Special Leave from the Judgment and Order dated 27th November, 
J959 of the Patna High Court in. Criminal Appeal No. 63 of 1957. 

' D. P- Singh, Advocate, of MJs. Ramamurthi & Co., Advocates, for Appellants; 

K. K. Sinha, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Das Gupta,. J. — ^These seven appellants were tried by the Assistant Sessions 
Judge, SAran, ph charges under section 395 of the Indian Penal Code and also under 
section, 323 of the Indian Penal Code but acquitted by him of both the charges. 

The prosecution case was that on 15th November, 1956 when Bhadai Shah 
;a businessman, belonging to''Teotith, within police station, Baikunthpur, was passing 
along, the village road on his way to purchase patua the seven appellants armed 
with lathis surrounded him and demanded that he should hand over the moneys 
Tie had with him. Bhadai had. Rs. 250 with him but he refused to part with them. 
TKlesho Singh, one of the appellants, tried to take away forcibly the currency notes 
from his pocket but Bhadai caught' hold of his arm and raised an alarm. On 
this all the appellants assaulted him with their lathis and as he fell injured Kesho 
Singh took away the money from his pocket. Bhadai thereupon filed a petition 
of complaint in the Court of the Sub-Divisional Magistrate, Gopalganj, on 22nd 
TSTovember, 1956. The Magistrate after examining him on solemn ^i-mation 
made an order asking the Sub-Inspector of Police, Baikunthpur, to institute a case 
and report by 12th December, 1956. Ultimately a charge-sheet was submitted 
"by the police and the accused persons were conunitted to the Court of Sessions. 
The Sessions trial ended, as already stated, in the acquittal of all the appellants. 

Against the order of acquittal, Bhadai Shah filed an appeal under section 417 (3) 
•of the Code of Criminal Procedure in the High Court of Judicature at Patna. On 
-the following day two learned Judges of the High Court made the order : “ The 
appeal will be heard.’- The appeal then came up for hearing before two other 
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learned Judges of the, Court who being of opinion that the learned Sessions Judge 
had rejected the prosecution evidence “ on unsound standards without any real 
effort to assess the credibility of the evidence ’’ and that the prosecution case was- 
fully established by the evidence, set aside the order of acquittal and convicted the. 

' appellants under section 395 of the Indian Penal Code and sentenced them to two , 
years’ rigorous imprisonment. 

Against this order of the High Court the present appeal has been filed by 
Special Leave of this Court. 

The main contention urged in support of the appeal is that in this case no^ 
appeal lay to the High Court against an order of acquittal, under section 417 (3) 
of the Code of Criminal Procedure. This provision in section 417 was introduced 
in the Code by the Amending Act XXVI of 1955, giving a complainant a right of 
appeal against acquittal where a case is instituted upon a complaint. Before 
this new legislation only the State Government had the right to appeal against 
an order of acquittal. The result of the new provision in sub-section (3) is that if an. 
order of acquittal is passed by any Court other than a High Court in a case instituted 
upon a complaint the High Court on an application made to it by the complainant 
in this behalf may grant Special Leave to appeal from the order of acquittal and on. 
such leave being granted tlie complainant may present such an appeal to the High 
Court. It is to be noticed that this right is limited only to cases instituted upon a. 
complaint. On behalf of the appellants it is argued that the case against them was 
not instituted on any complaint but was instituted on a police report. 

The Code does not contain any definition of the words “institution of a case.”' 
tit is clear however and indeed not disputed, that a case can be said to be instituted 
in a Court only when the Court takes cognizance of tlie offence alleged therein. 
Section 190 (i) of the Code of Criminal Procedure contains the provision for cogni- 
'zance of offences by Magistrates. It provides for three ways in which such cogni- 
zance can be taken. The first is on receiving a complaint of facts which constitute 
such offence ; the second is on a report in writing of such facts — ^that is, facts consti- 
tuting the offence — made by any police officer ; the third is upon information 
receivedfixrm any person other than a police officer or upon the Magistrate’s own- 
knowledge or suspicion that such o'ffencc has been coromitted. Section 193 pro- 
vides for cognizance of offences being taken by Courts of Sessions on commitment 
to it by a Magistrate duly empowered in that behalf. Section 194 provides for 
cognizance being taken by High Court of offences upon a commitment made tO' 
it in the manner provided in the Code. 

An examination of these provisions makes it clear that when a Magistrate- 
takes cognifeance of an offence upon receiving a complaint of facts which constitute; 
such offence, a ease is instituted in the Magistrate’s Court and such a case is one 
instituted on a complaint. Again, when a Magistrate takes cognizance of any 
.offence upon a report in writing of such facts made by any police officer it is a case; 
instituted in the Magistrate’s Court on a police report. 

; To decide whether the case in which the appellants were first acquitted and. 
thereafter convicted was instituted on a complaint or not, it is necessary to find, 
out whether the Sub-Divisional Magistrate, Gopalguiij, in whose Court the case 
was instituted, took cognizance of the offences in question on the complaint of Bhadai. 
Shah filed in his Court on 22nd November, 1956, or on the report of the Sub-Inspec- 
tor of Police dated 1 3th Decembers 1956. It is Well settled now that when On a petition. / 
of complaint being filed before, him a Magistrate applies his mind for proceeding / 
under the various provisions of Chapter X'VI of the Code of Criminal Procedur^/ 
he must be held to have taken cognizance of the offences mentioned in the complaint? ' 
When however he-applies his mind not for such purpose but for purposes of ordering 
investigation -under-section. 156. .(3) orTssucs. a search, wai-rant . for the purpose of 
investigation he cannot be said to have taken cognizance of any offence. ' It was so - 
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held by this Court in >R. R. Chari v. State of U.P.^ and again in Gopal Dass v. State 
of Assam^. 

In the case before us the Magistrate after receipt ofBhadi Shah’s complaint 
proceeded to examine him under section 200 of the Code of Criminal Procedure. 
That section itself states that the Magistrate taking cognizance of an offence on a 
complaint shall at once examine the complainant and the witnesses ' present, if 
any, upon oath. This examination by the Magistrate under section 200 of the Code 
of Criminal Procedure puts it beyond doubt that the Magistrate did take cognizance 
of the offences mentioned in the complaint. After completing such examination, and 
recording the substance of it in writing as required by section 200 the Magistrate 
could have issued process at once trader section 204 of the Code of Criminal Procedure 
or could have dismissed the complaint under section 203 of the Code of Criminal 
Procedure. It was also open to him, before taking either of these courses, to take 
action under section 202 of the Code of Criminal Procedure. That section empowers 
the Magistrate to : 

“ postpone the issue of process for compelling the attendance of persons complained against an d 
cither enquire into the case himself or if he is a Magistrate other than a Magistrate of the third class, 
direct an enquiry or investigation to be made by any Magistrate subordinate to him, or by a police 
officer, or by such other person as he thinks fit for the purpose of ascertaining the truth or falsehood 
of the complaint. ” ■ . 

If and when such investigation or inquiry is ordered the result of the investigation 
or inquiry has to be taken into consideration before the Magistrate takes any action 
under section 203 of the Code of Criminal Procedure. 

We find that in the case before us the Magistrate after completing the examina- 
tion under section 200 of the Code of Criminal Procedure and recording the subs- 
tance of it made the order in these words ; — 

“ Examined the complaint on s.a. The offence is cognizable one. To Sub-Inspector, Baikunth - 
pur for instituting a case and report by 12th December, 1956. ” 

If the learned Magistrate had used the words “ for investigation ” instead of the 
words “ for instituting a case ” the order would clearly be under section 202 of the 
Code of Criminal Procedure. We do not think that the fact that he used the 
tvords “for instituting a case ” makes any difference. It has to be noticed that the 
Magistrate was not bound to take cognizance of the offences on receipt of the com- 
plaint. He coqld have, without taking cognizance, directed an investigation of the 
case by the police under section 156 (3) of the Code of Criminal Procedure. Once 
however he took cognilzance he could order investigation by the police only under 
section 202 of the Code of Criminal Procedure and not under section 156 (3) of the 
Code of Criminal Procedure. As it is clear here from the very fact that he took 
action under section 200 of the Code of Criminal Procedure, that he had taken cog- 
nizance of the offences mentioned in the complaint, it was open to him to order 
investigation only under section 202 of the Code of Criminal Procedure and not under 
section 156 (3) of the Code. It would be proper in these circumstances to hold that 
though the Magistrate used the words “-for instituting a case ’’ in his order of 22nd 
November, 1956, he was actually taking action under section 202 of the Code of 
Criminal Procedure, that being the only section under which he was in law 
entitled to act. 

The fact that the Sub-Inspector of Police treated the copy of the petition of 
complaint as a first information report and submitted “ charge-sheet ” against the 
accused persons cannot make any difference. In the view we have taken of the 
order passed by the Magistrate on 22nd November, 1956, the report made by the 
police officer though purporting to be a report under section 173 of the Code of Cri- 
minal Procedure should be treated in law to be a report only under section 202 of 
the Code of Criminal Procedure. - 
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. Relying on the provisions in section 190 of the Code that cognizance could be 
taken by the Magistrate on the report of the police Officer the learned Counsel for . 
the appellants argued that when the Magistrate, made the order on 22nd Npvember, . 
1956, his intention was that he would take cognizance only after receipt of the re- 
port of the police officer and that, cognizance should be held' to have been taken only . 
after that report was actually received in the shape of a charge-sheet nnder section 
173 of the Code, after 13th December, 1956. The insuperable difficulty in the way 
of this argument, however, is the fact that the Magistrate hadalready examined the 
complainant under section .200 of the Code of Criminal Procedure. That exami- 
nation proceeded on the basis that he had taken cognizance and in the face of this 
action it is not possible to say that 'cogni;zance had not .already been taken When he 
made the order “ to Sub-Inspector, Baikunthpur, for instituting a case and report 
by I2th Deceihber, 1956.”' , . ’ 

Cognizance having already been taken by the Magistrate before he made the 
order there was no scope of cognizance being taken afresh of the same offence after 
the police officer’s report -was received. There is thus no escape from the conclu- 
sion that the case was instituted on Bhadai Shah’s complaint on 22nd November, 
195B, and not on the police report submitted later by the Police Sub-Inspector, 
Baikunthpur. The contention that the appeal did not lie imdCr section 417 (3) 
of the Code of Criminal Procedure must therefore be rejected. 

The next contention raised on behalf of the appellants is that the High Court 
was not justified in interfering with the order of acquittal passed by the learned 
Assistant Sessions Judge. The reasoning on which the learned Assistant Sessions 
Judge rejected the evidence of the prosecution witnesses and the reasons for which 
the Teamed judges of the High Court were of opinion that there was no real effort 
by the learned Sessions Judge to assess the credibility of the evidence have been 
placed before us. It is quite clear that the High Court examined the matter ful,ly 
and carefully and on a detailed consideration of the evidence came to the con- 
clusion that that assessment of the evidence had resulted in a serious failure of justice. 
The principles laid down by this Court in a series of cases as regards interfcrence.with 
orders of acquittal have been correctly followed by the High Court. There is 
nothing, therefore, that would justify us in reassessing the evidence for ourselves. 
As relevant parts of the evidence were however placed before us, we think it proper 
to state that on a consideration of such evidence we are satisfied that the decision 
of the High Court is correct. 

As a last resort the learned Counsel for the appellants argued that the Magistrate 
had acted without jurisdiction in asking the police to institute a case and so the 
proceedings subsequent to that order Were all void’. As %vc have already pointed 
out, the order of the Magistrate asking the police to institute a case and to send , a 
report should properly and reasonably be read as one made under section 202 
of the Code of Criminal Procedure. So, the argument that the learned Magistrate 
acted without jurisdiction cannot be accepted. At most it might be said that in 
so far as the learned Magistrate asked the police to institute a case he acted irregular- 
ly. There is absolutely no reason, however, to think that thkt irregularity has 
resulted in any failure of justice. The order of conviction and sentence passed 
by the High Court cannot be reversed or altered on account of that irregularity. 

In the result, the appeal is dismissed. 

Appeal ^dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appllate Jursdiction.) 

Present : — ^P.- B. GaJeniSragadkIar, K. Subba RAo, K. N. WanChoo, J. C. 
ShAh and Rag^^ar Dayal, JJ. 

Raj Kishore Tewari _ . . . Appellant^ 

V. • ■ 

Govindaram Bhansali , .. Respmdenl.. 

West Bengal Prenwes Rent Control {Temporary Prosistons) Act {XVII of 1930), section 13 (2) — Sub- 
tenant {monthly) becoming terumi of landlord on decree for ejectment being passed against the chief tenant — Dat'e 
on whkhlthe tenamy vis-a-vis the landlord commenced^ 

Section 13 (2) of the West Bengal Premises Rent Cioatrol (Temporary Pro\'isions)’Act, 1950 only 
lays do^v■n that the sub-tenant would be:come the t enan t of the landlord if the tenancy-in-chief is deter- 
mined lawfully. The sub-ten^t cannot be said to become a tenant of the landlord froni the date 
on which the tenancy^ of the chief tenant against -whom a decree for ejectment is passed is determined . 
The provisions of section 13 (2) lay do\vn that the sub-tenant would be tenant on the terms' and condi- 
tions on which the sub-lessee^would have held under the chief tenant if the tenancy" of the tenant had 
not been determined. 

[In the instant case the terms and conditions of the tenancy were that that sub-lessee was to be a 
monthly tenant on the payment of a certain rent and that his tenancy was to commence from the first 
day of April,_1954. Therrfore the tenancy rvas by the calendar month, and the notice of ejectment 
requiring delivery of possession ori the expiry of the month of tenancy' \yas ralid.] 

-Appeal by Special Leave from tlie Judgment and Decree dated gth JanuarJ^ 
1962 of the Calcutta High Court in Appeal from the Original Decree Nd. 48 of 1961, 

N. C. Ckatkijee, Senior Advocate, {R. K. Garg, S. C. Agafmal, M. K- Ramamurihi 
and D. P. Singh, Advocates of Mis'. Ramamurihi & Co., with him), for Appellants. 

M. C. Setclvad, Senior Advocate, (R. P. Maheshwari, Advocate, tvith him), 
for Respondent. 

The Judgment of the Court tvas delivered by 

Raghubar Dayal, J. — ^Raj Kishore Tewari, appellant in this appeal by Special 
Leave, was occupying certain premises as sub-tenant of Susil Chandra Baneijee, 
under a registered lease dated loth April, 1954. His tenancy commenced from 
I St April, 1954. The rent fixed was Rs. 220 per mensem. Subsequently it was 
reduced to 205 by an agreement, dated gth June, 1954. The tenancy was 
monthly. 

Susil Chandra Banerjee -was the tenant of Govindaram Bhansali from 15th 
September, 1943, at monthly rental of Rs. 153 plus certain other charges. On 
l6th June, 1955, the landlord obtained a decree -of ejectment against Susil Chandra 
Banerjee. In view of sub-section (2) of section 13 of the West Bengal Premises 
Rent Control (Temporary Provisions) Act, '1950' ( 5^11 of 1950) hereinaftCT 
called the -Act^ the appellant became the tenant of the landlord after the determi- 
nation of the tenancy of Susil Chandra Banerjee. 

On 19th March, 1957, the landlord-respondent gave a notice to the appellant 
asking him to deliver possession of the premises on the expiry' of the last day of April, 
1957, on the ground ^at he, being the statutory' tenant, had not paid rents to him 
since 1 6th June, 1955, and, as such, w'as not entitled to any protection under the 
West Bengal Premises Tenancy Act, 1956 (XII of 1956). Subsequently, on 
lOth June! 1957, the respondent instituted the suit for ejectment of the appellant 
from the premises. The suit was resisted by the appellant pn various grounds. 
His defence w'as however struck off due to certain default. Ultimately, the suit rvas 
decreed on 15th' December, ighg. -An appeal to the High Court was unsuccess- 
ful. The High Court refused to give leave to appeal to this Court. Thereafter 
the appellant obtained Special Leave from this Court and filed the appeal. 

The only point urged for the appellant is that the notice of ejectment dated 
19th hlarch, 1957, ■ivas invalid in -view.of the fact that under the law the notice 
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must be to require the appellant to deliver possession '^■oh the expij^ of the month 
of tenancy, tliat the tenancy was from the 1 6th of a mOnth'as the decree for ejectment 
a^^ainst the tenant of the first degree was passed on 1 6th Tunc, i.q55 and|that this, 
notice required the delivery of possession on the expiry of the lastday of April. We 
may say that this point was not raised in the written statement. Itwas -howevCT 
allowed to be raised an the appellate Court but was repelled. ' . 

The only point to determine in this appeal is the date froiti^which^thc^tcnancy of 
tire appellant vis-a-vis the respondent commenced- The relevant portionf of sub^ 
section (2) of section 13 of the Act is : , 

“ (2) Where any premises or any part thereof have been or has been sublet by ‘ a tenant of 
the first degree ’ or by ‘ a tenant inferior to a tenant of the first degree ’ as defined in Explamtion to 
sub-section (1) and the sub-lease is binding on the landlord of such last mentioned tenant if the 
tenancy of such tenant in either case is lawfully determined otherwise than by virtue of a decree in a 
hiit obtained by the landlord by reason of any of the groimds specified in clause Qi) of the Proviso to 
sub-section (1) of section 12 the sub-lessee shall be deemed to be a tenant in respect of such premises 
or part, as the case may be holding directly under the landlord of the tenant whose tenancy has been 
determined, on terms and conditions on wliich the sub-lessee would have held under the tenant if the, 
tenancy of the latter had not been so determined. ” . - , . 

There is nothing in tliese provisions which should persuade us to hold, as urged 
for the appellant, that the sub-tenant becomes a tenant of the landlord from the date 
on which the tenancy of the tenant against whom a decree for ejectment is passed is 
determined. The provisions only lay down that the sub-tenant would become tlic 
tenant of the landlord if the tenancy-in-chief is determined latvfully. On the other 
hand, this sub-section lays down that the sub-tenant would be tenant on theTemis 
and conditions on which the sub-lessee would have hcld under the tenant if the 
tenancy of the tenant had not been determined. This means that the terms and 
conditions of the tenancy between the erstwhile sub-tenant and the landlord 
continue to be the satne which were the terms and conditions of the sub-tcnaiicy. 
Such terms and conditions of the tenancy in the case of the appellant were that 
he was to be a monthly tenant on the pavonent of a certain rent and that his 
tenancy was to commence from the first day of April, 1954. It is clear therefore 
that his tenancy tvas by the calendar montli. It commenced on the fii'st day of 
the month and expired on the last day of the month. This period of monthly 
tenancy was in no way affected by the provisions of sub-section (2). of section 13 
whose effect was simply this that the sub-tenant - instead of being sub-tenant 
who had been ejected, got a direct connection "with the landlord and became 
hts tcnant-m-chief or, as the Act describes, tenant in the first degree. The 
rtatutory provision just brought abotit a change in the landlord of the sub-tenant, 
ihe proprietor-landlord took the place of the tenant-in-chief from .whom the mb- 
tenant had secured the tenancy. - 

We aie therefore of opinion that the High Court was right in''rejecting the con- 
tention 01 the appellant with respect to the invalidity of the notice for .ejccimcnt 
da ed 19th March, 1957. The result is that the appeal fails and is dismissed with 
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THE SUPREME COURT OR IN'DIA.' 

(Criminal Appellate Jurisdiction-) ' , 

^ • Present : -P. B. Gajendragadkar 'and K. C. -Da's GU.Eta-, JJ. 
Manipur Administration _ . 


M.:NiIa Chandra Singh ' , ..'■Respondent. - 

^‘‘"'P’^’-PoodgmnsDeal^sLuerningOrd,r{im),clmne3(2)-^ 

Dealers ScSsTi°Ord “ 1958“s£ui?w*°” Prescribed by clause 2 (a) of, the Manipur Foddgrai 
gS ’^raer, ms, should be canyang on the business of purchase, sale or storage, andth 
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-would exclude solitary or single cases of sale, purchase or storage. If a person, carries on a business 
descnbed by clause 2 (a) and does' it without obtaining a licence as required by clause 3 (1) he 
-would be guilty under section 7 of the Essential Commodities Act. Clause 3 (2) of the Order raises a 
■statutory presumption which is no doubt rebuttable. The presumption amounts to'this and nothing 
more that the stock foxmd with a giveii individual of 100 or more maunds of the specified foodgraiia 
Ead been stored by him for the purpose' of sale.' The prosecution would still have to show that the 
•store of the.foodgrains was made for the purpose of carrying onihe business of sale of the said food- 
grains. The element of business which is essential to attract the provisions of clause 3 (I) is thus not 
■covered by the presumption raised ymder clause (2). That part of the case. would still have to be 
proved by the prosecution by other independent evidence. 

Appeal from the Judgment and Order dated 2nd December, T 961 , of the Judi- 
•cial Commissioner’s Court at Manipur in Criminal Revision No. 20 of 1961. • 

B. 'A*, and R. JV. Advocates, for Appellant. 

W..S. ''BarUn'gay, Senior Advocate {A. G. Rainaparkhi, Advocate, ■with him), 
for Respondent. ' . 

The Judgment of the Court was delivered by 

Gajgndragadkar, J . — The short question of law which, arises in- this appeal re- 
lates to the construction of clause 3 (2) of the Manipur Foodgrains Dealers Licen- 
sing Order, 1958. This question arises in this way. 

The respondent- was chargdd with having committed an offence punishable 
under section 7 of the Essential Commodities Act, 1955, in that on gth February, 
i960, he was found storing 178 mds. of paddy in his godown without any licence 
in violation of clause 3 of the said Order. The case against the respondent was that 
•on gth February, 1 960, his godown was searched and 178 mds. of paddy was found 
stored in it. This fact was not denied by the. respondent though he pleaded that 
the paddy which was found in his godown was meant for the consumption of the 
members of his family who numbered fifteen. He also pleaded that out of the stock 
found in his godown 40 mds. of paddy belonged to Lalito Singh, his relation. ' The 
learned Sub-Divisional Magistrae, Bishanpiir, who tried the case of -the respondent 
•did not believe his statement that the stock was meant for the consumption of the 
members of his family He however, believed the evidence of Lalito Singh that 
40 mds. out of the stock belonged to him, and so he passed an order directing that 
•out of the stock which had been attached 40 mds. should be released in favour of 
Lalito Singh. In regard to the rest of the stock, the learned trial Magistrate came 
to the conclusion that as a result of the provisions contained in clause 3 (2) of the 
'Order a presumption .'arose against the respondent and that presumption took his 
•case under, clause 3(1) of the Order. That in turn attracted the provisions of clause 
7 of the Order and made the respondent liable under section 7 of the Essential 
Commodities Act. On these findings the learned Magistrate convicted the respon- 
dentoftheoffencecharged. He, however, held that it was not necessai-y to direct 
the forfeiture of the paddy and that the ends of justice would be met if he was 
fined to pay Rs. 500 in default to suffer rigorous imprisonment for three months. 

Against this Order'the respondent preferred an appeal before the learned Sessions 
Judge at Manipur. The learned Sessions Judge substantially agreed with the view 
taken by the learned Magistrate. He believed the witnesses who had referred to 
the circumstances under which the paddy stored in the godown of the respondent 
was recovered, and he hefd that the respondent had been properly convicted under 
^section 7 of the Essential Commodities Act'. . The order of sentence also was con- 
firmed. . ■ ' 

The respondent then moved the Judicial Commissioner'., Manipur, by a Revision 
Application and his 'Revision Application succeeded. It appears that before the 
present Revision Application came on for hearing before the learned Judicial Com- 
missioner he had examined the question of law in regard to the construction of clause 
3 (2) of the Order in a group of Revision Applications Nos. 7, 11 and 13 of 1961 
and had pronounced his judgment on 5th June, 1961. He had held in that judg- ' 
ment that the effect of the presumption which can be legitimately raised under clause 
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q (2'] is not that the person against whom the said presumption has been drawn is. 
a dealer in respect outlie said goods; and so, merely on the strength of the said pre- 
sumption, clause 3 (i) carinbt be attracted ; following his earlier decision the lear- 
ned Tudicial Commissioner allowed the respondent’s Revision Application and set 
aside the order of conviction and sentence passed against him. It is against this 
order that the Manipur Administration has come to .this Court by Special Leav<^, and. 
on behalf of the appellant Mr. B. K. Khanna has. contended that the yiew takea 
by the learned Judicia; Commissioner is based on a misconstruction of clause 3 (2), 
of the Order. That is hoiv the only question which falls for- our decision in the pre- 
sent appeal is in regard to the construction of the said clause.. ' , . , 

At this stage, it would be convenient to refer to the relevant provisions qf the 
Order. Clause 2 (fl).ddines a dealer as meaning a person engaged in the busincss of 
purchase, sale or storage for saje, of any one or more of the foodgrains in quantity 
of one hundred maunds or more at any one time. Clause 2 {b) defines • foodgrain^ 
as any one or more of the foodgrains specified in the Order including products qf 
such foodgrains other than husk and bran. It is common ground that paddy is 
one of'the foodgrains specified in Schedule I. Clause 3 ivith which we are directly 
concerned in this appeal reads thus : 

“ (1) No person shall carry on business as a dealer except under and in accordance with the 
terms and conditions of a licence issued in this behalf by the licensing authority ; 

(2) For the purpose of this clause any person who stores any foodgrains in quantity of one-, 
hundred maunds or more at any one time shall, unless the contrary' is proved, be deemed to store 
the foodgrains for the purpose of sale. ” . . . 

Clause 7 provides that no holder of a licence issued under this Order shall contra- 
vene any of the terms and conditions of the licence, and if he has been found .to .have- 
contravened them his licence is liable to be cancelled or suspended. These are the 
main provisions tvith which tve arc concerned in the present appeal. 

In dealing tvith the point raised by Mr. Khanna before us, it is necessary 
to bear in mind that clause 3 in question ultimately imposes a penalty on the offender . 
and as such, it is in the nature of a penal clause. Therefore, it is necessary that 
it must be strictly constmed. There is no doubt, as Mr. Khaima has contended,, 
that if clause 3 (2) which is in the nature of a deeming provision provides for a fic- 
tion, -^ve ought to dratv the fiction to the maximum extent legitimately permissible 
under the -words of the clause. Mr. Khanna contends that the effect of clause 3 
is that as soon as it is shown that the respondent had stored more than' too mds. 
of paddy he must be deemed to have stored the said foodgrains for the purpose of 
sale ; and his argument is that in drawing a statutory presumption under this 
clause, it is necessary to bear in mind that this presumption is drawn for the purpose 
of sub-clause (i) of clause 3. Therefore, it is urged that it would be defeating the- 
purpose of clause 3 (2) if the view taken by the learned Judicial Commissioner is 
upheld, and the presumption raised under clause 3 (2) is not treated as sufficient 
to prove the charge against the respondent. 

In dealing, wdth the question as to whether the respondent is guilty under sec-, 
tion 7 of the Essential Commodities Act, it is necessary to decide \vhether he can 
be said to be a dealer within the meaning of clause 3 of the Order. A deajlcr has 
been defined by clause 2 (a) and that definition we have already noticed. The said 
definition show's that before a person can be said to be a dealer it must be show'n 
that he carries on business of purchase or sale or storage for sale of any of the com- 
modities specified in the Schedule, and that the sale must be in quantity of too- 
mds. or more at any one time. It would be noticed that the requirement is not 
that the person should merely sell, purchase or store the foodgrains in question, but 
that he must be carrying on the business of such purchase, sale, or storage ; and' 
the concept qf business in the conteixt must necessarily postulate con-tinuity of trans- 
actions. It is not a -single casual or solitary transaction of sale, purchaty or storage 
that would, make a person a dealer. It is only 'where it is shotvn that there is a. 
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sort of continuity of one or tire other of the said transactions that the requirements, 
as to business postulated by the definition would be satisfied. If this element ofi 
the definition is ignored, it would be rendering the use of the word “business” 
redimdant and meaningless. It has been fairly conceded before us by Mr. Khanna 
that the requirement that the transaction must be of lOO mds. or more at any one 
time governs all classes of dealings with the commodities specified in the definition.. 
Whether it is a purchase or sale or storage at any one time it must be of loo mds. 
or more. In other words, there is no dispute before us that retail transactions of 
less than too mds.- of the prescribed commodities are outside the purview of the 
definition of a dealer. ... 

The forms prescribed by the Order support the same conclusion. The form. 
for making an application for licence shows that one of the columns which the appli- 
cant has to fill requires him to state how long the applicant has been trading in, 
foodgrains, and another column requires him to state the place or places of his 
business. Similarly, Form B which prescribes the licence shows that the licence 
authorises the licence holder , to purchase, sell or store for sale, the foodgrains 
specified in the licence, and clause 2 of the licence says that the licensee shall carry 
on the aforesaid business at the place indicated in the licence. Similarly, Form C 
which pertains to stocks shows that the particulars of the godown where stocks, 
are held have to be indicated and the quantity sold and delivered as well as the 
quantity sold but not delivered have to be separately described. These Forms,, 
therefore, support the conclusion that a dealer who comes within the definition, 
prescribed by clause 2 (c) should be carrying on the business of purchase, sale or 
storage, and that would exclude solitary or single cases of sale, purchase or storage.. 

Bearing in mind this necessary implication of the definition of the word “dealer”,, 
let us proceed to inquire whether the respondent’s case falls under clause 3 (i). 
Clause 3 (i) prohibits persons from carrying on business as dealers except under 
and in accordance with the terms of licence issued to them. In other words, who- 
ever wants to carry on the business of a dealer must obtain a licence. There is 
no doubt that if a person carries on a business as described by clause 2 (a) and 
does it rvithout obtaining a licence as required by clause. 3 (i), he would be guilty 
under section 7 of the Essential Commodities Act. In this connection, clause 3. 
(2) raises a statutory presumption. It is no doubt a rebuttable presumption which 
is raised by this provision. If it is shown by a person with whom a storage of more 
than 100 mds. of one or the other of the prescribed foodgrains is found that the said, 
storage rvas referable to his personal needs or to some other legitimate cause un- 
connected with and distinct from the purpose of sale, the presumption would be 
rebutted, in case, of course, the explanation given and proved by the person is 
accepted by the Court as reasoanble and sufficient. What does this presumption 
amount to ? It amounts to this and nothing more that the stock found with a given 
individual of too or more maunds of the specified foodgrains had been stored by 
him for the purpose of sale. Having reached this conclusion on the strength of 
presumption, the prosecution would still have to show that the store of the foodgrains 
for the purpose of sale thus presumed was made by him for the purpose of carrying, 
on the business of storage of the said foodgrains. The element of business which 
is essential to attract the provisions of clause 3 (i) is thus not covered by the pre- 
sumption raised under clause 3 (2). That part of the case would still have to be 
proved by the prosecution by other independent evidence. It may be that this 
part of the case can be proved by the prosecution by showing that store of 100 mds. 
or more of the foodgrains was found with the said person more than once. _ How 
many times it should be necessary to prove the discovery of sugh a store with the- 
said person, is a matter which we need not decide in the present case. All that is 
necessary to be said in connection with the presumption under clause 3 (2) in tliis. 
case is that after the presumption is raised under it, some evidence must be led rvhich, 
would justify the conclusion that the store which was made for the purpose,pf sale 
was made by the person for the purpose of carrying on the business. 

S C J— 57 
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A'lr. Klianiia contends that, in construing the effect of clause 3 (2) we must 
remember that this clause makes direct reference to clause 3 (t)} and that no ddubtis 
true '; but the. fact that clause 3 (2) directly refers to clause 3 (1) docs not help to 
widen the scope of the presumption which is allowed to be raised by it. Thc.prc- 
sumption would still be that the store is made for, the purpose of sale; and that pre- 
sumption would be drawn for the purpose of clause 3 (i).' That is the only effect of 
the relevant words in clause 3 (2) . on' which Mr. Khanna- relies. 

Mr Khanna then urges that if the Legislature had intended that after dra\ving 
the presumption about the storage for the purpose of sale, the prosecution should 
still have to cover some further ground and lead additional evidence to prove that 
the said store had been made for the purpose of business of storage^.then the statutory 
presumption would really serve no useful purpose. There may be some force in 
this contention. But, on the other hand, in construing^ clause 3_ (2), it would not 
Be open to the Court to add any words to the said provision, and in fact as we have 
already indicated, the words reasonably construed cannot justify the raising of a 
presumption which would take in the requirement as to business which is one ingre- 
dient of the definition of a dealer. Therefore, we do not think that the argmnent 
urged by Mr. Khanna .about the general policy underlying clause 3 (2) can assist 
his contention in view of the plain words used by clause 3 (2) itself. • 

It appears that clause 3 (2) may have been deliberately worded so as to raise 
a limited presumption in order to exclude cases of cultivators who may on occasions 
be in possession of more than lOO mds. of foodgrains grown in theiii fields. If a 
cultivator produces more than too mds. in his fields or otherwise comes into posses- 
sion of such quantity of foodgrains once in a year and casually sells theiri or stores 
them, the Order apparently did not want to make such possession, sale or storage 
liable to be pimishcd under clause 3 (i) read with section 7 of the Essential Com-- 
modities Act. However that may be, having regard to the words used in. clause 
3 (2), we are unable to hold that the Judicial Commissioner was wrong in coming 
to the conclusion that clause 3 (2) by itself would not sustain the prosecution case 
that the respondent is a dealer under clause 3 (i) ; and that inevitably means 
that the charge under section 7 of the Essential Commodities Act is not proved against 
him. That being so, we must hold that the order of acquittal passed by the Judicial 
•Commissioner is right, 

The appeal accordingly fails and is dismissed. 

.K'.S. : — Appeal dismissed. 

THE SUPREME COURT OF IKDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao and J.R. Mudholkak, JJ. 

Mrs. M.N. ClubwJtla and another . . Appellants^- 

V. ■ ■ ■ 

Rida Hussain Saheb and others ' . . Respondents. 

Incase or licence— Test-^Agreements by stall-holders stipulating payment of daily " rent ” to owner of private 
•market — If lease or licence — Considerations. 

tViiethcr aii agreement creates between tbc parties tbe relationship of landlord and tenant or 
nierely that of licensor and licensee the decisive consideration is the intention of the parties. This 
mtention has to be ascertained on a consideration of all the relevant provisions in the' agreement. 
In the absence however of a formal document the intention of the parties must be infen-ed from the 
circumstances and conduct of parties. So too, tvhere the terms of the document evidencing the agree- 
ment between the parties are not clear the surrounding circumstances and the conduct of the panics 
■nave also to be borne m mmd for ascertaining the real relationship betrv’eeh the parties. 

_ In the instant case each stall-holder in a private market could use the stall orly during a stated 
yenod every day and subject to several conditions. This coupled with the fact that the responsibility 
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for cleaning the st^ls, <^sinfecting them and of closing the maiket in which the stalls are situate is 
placed, by the Madras City. Municipal Act,, the Regulations made thereunder and the license issued 
TO the landlords, on the landlords would indicate that the legal jjosscssion of the stalls must also be 
deemed to have been with the landlords and not tvith the stall-holdere. The right which the stall- 
imlciers had was to the exclusive pse of the stalls during stated hours and nothing more. Accordingly 
the intention of the parties \vas to bring into existence merely a licence and not a lease and the ts'ord 
rent was used loosely for “ fee ” payble every day in the agreement. 

Though oral evidence to prove the terms of an agreement m writing would be excluded by section 
t)f the Evidence Act tmder the Sixth Proviso to that section the surrounding circumstances can be 
taken mto consideration for ascertaining the meaning of the word “ rent ” used in the agreements. 

The mere necessity of giving notice to the licensee requiring fairn to vacate the licensed premises 
would not indicate that the transaction was a lease. . . , 

Appeal by Special Leave from the Judgment and Decree dated 17th February, 
^9595 of the Madras High Court in Second Appeal No. 252 of 1957. 

S. fT.'Desai, Senior Advocate, {R. Ganapathy Iyer, Advocate with him), for 
Appellants. 

R. Gopalakrishnan, Advocate, for Respondents Nos,, i to 6. 

The Judgment of the Court was .delivered by 

Mudholkar, j.— This is an appeal by Special Leave from the judgment of the 
High Court of Madras reversing the decisions of the Courts below and granting a 
number of reliefs to the pjaintiffs-respondents. 

The main point which arises for consideration in this appeal is whether the 
jjlaintilfs-respondents are the lessees of the appellants'who were defendants 4 and 5 
in the trial Court or only their licensees. In order to appreciate the point certain 
facts need to be stated'. 

The appellants are the owners of a private market situate in Madras known as 
Zam Bazar Market. There are about 500 old stalls in that market and meat, fish, 
vegetables etc., are sold in that market. Tire practice of the appellants has been 
to farm out to contractors the right to collect dues from the users of the stalls. Defen- 
•dants 1 to 3 to the suit wnre the contractors appointed by the appellants for collecting 
rent at the time of the institution of suit. Two of these person died and their 
legal I’epresentatives have not been impleaded in appeal as the>f have no interest 
.in the subject-matter of litigation. The third has been transposed as Respondent 
No. 7 to this appeal. They were, hotvever, alive when the Special Leave petition 
•was filed and were shown as appellants 1 to 3, but, two of them wei'e struck out from 
the record after their death and the third transposed as Respondent No. 7. Though 
the building in which the market is located is owned by the appellants it cannot 
.be used as a market for the pui'pose of sale of meat or any other article of human 
consumption wthout the permission of the Municipal Council under section 303 
uf the Madras City Municipal Act, 1919 (hereinafter referred to as the Act) . Before 
such a permission is granted the owner has to obtain a licence from the Municipal 
. Commissioner and undertake to comply with the terms of the licence. The licence 
granted to him would be for one year at a time but he would be eligible for renew'al 
nt the expiry of the period. Section 306 of the Act confers power on the Commis- 
sioner to require the owner, occupier or farmer of a private market for the sale of 
animal or article of food to do a number of things, for example, to keep it in a clean 
.and proper state, to remove all filth and rubbish therefrom^ etc. Breach of any 
■condition of the licence or of any order 'made by the Commissioner w'ouJd result, 
under section 307 in suspension of the licence and thereafter it would not be lawful 
for any such, person to. keep open any such market. Section 308 of the Act confers 
" po'wers on the Commissioner to make regulations for markets for various purposes such 
•as fixing the days and hours on and during which any market may be held or kept 
for use, requiring.that in the market building separate areas be set apart for different 
classes of articles, requiring every market building to be kept in a clean arid proper 
’.state by removing filth and rabbish "therefrom and requiring the provision of proper 
•ventilation in the market building- and of . passages of su'fficient width between 
the .stalls -therein for the convenient use of the building. We are told that regula- 
■ tions have been made by the Commissioner in pursuance of the powers conferred 
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upon him by section 308 of the Act. Thus as a result of the Act as well as the regula- 
tions made thereunder a number of duties appear to have been placed upon the 
owners of private markets. It would also appear that failure to comply with any 
of the requirements of the statute or the regulations would bring on the consequence 

of suspension or even cancellation of the -licence. We arc mentioning all this- 

because it will have some bearing upon the interpretation of the documents on 
which the plaintiffs have relied in support of the contention that the lelationship* 
between them and the appellants is that of tenants , and landlord. 


The suit out of which this appeal arises came to be filed because disputes arose- 
betiveen the plaintiffs and the defendants i to 3 who became the contractors for 
collection of rent as from 9th February, 1956. These disputes were with regard to 
extra carcass fees and extra fees for Sunday Gutha which were claimc-d by the con- 
tractors. The respondents further alle cd that the relationship between them and. 
the appellants was, as already stated, that of lessees and lessors while according to 
the appellants, the respondents were only their licensees. The respondents- 
further challenged the extra levies made by the contractors, i x., the original defen- 
dants I to 3 who were no longer in the pidture. The reliefs sought by the res- 
pondents were for an injunction against the appellants and the defendants i to 3 
restraining them from realising the extra levies and for further restraining thern 
from interfering with their possession over their respective stalls as long as they 
continued to. pay their dues. The First Additional City Civil Court Judge before- 
whom the suit had been filed found in the respondent’s favour that the extra fees; 
sought to be levied by the contractor were sanctioned neither by the provisions, 
of the Municipal Act nor by usage but upon the finding that the respondents were 
bare licensees and dismissed their suit. 


The appellate bench of the City Civil Court before whom the respondents- 
had preferred an appeal a-ffirmed the lower Court’s decision, The High Court 
reversed the decision of the Courts below and in the decree passed by it pursuant 
to its judgment granted a number of reliefs to the respondents. Here we are con- 
cerned only with reliefs (ii) (e), (/) and (g) since the appellants arc not interested 
in the other reliefs. Those reliefs are *. 


“ (ii) that the respondents-defendants, in particular defendants 1 to 3 (respondents 1 to 3) 
he and hereby are restrained from in any manner interfering with the appellants-plaintiffs 1 tp 4, 6' 
and 7 carrying on their trade peacefully in their respective stalls at Zam Bazar Market, Royapettah, 
Madras, and imposing any restrictions or limitations upon their absolute right to carr>' on business as 
mentioned hereunder : ' ’ - 

* * * » * * ■ 


(«) Interfefring with the pcsscssion and enjoyment of the respective stalls by the appellants-plain- 
tiffs 1 to 4, 6 and 7 so long as they pay the rents fixed for each stall ; ' , . 

(/) increasing the rents fixed for the appellants-plaintiff si to 4, 6 and 7’s stalls under the 
written agreements between the said plaintiffs and defendants 4 and 3 : 

(g) evicting of the appellants-plaintiffs 1 to 4, 6 and 7 or disturbing the plaintiffs and their 
articles in their stalls by defendants 1 to 3, ” 

Further we are concerne'd in this case only with the relationship between the 
meat vendors occupying and using some of the stalls in the market (as the plaintiffs- 
respondents belong to this category) and the appellants-landlords. What relation- 
ship subsisted or subsisted bettyeen the appellants and other stall-holders vending 
other commodities is not a matter which can be regarded as relevant for the 
purpose of deciding the dispute between the appellants and the respondents. 

It is common ground that under the licence granted by the Municipal Corpora- 
tion, the market is to remain open between 4 a.m. and 1 1 p.>m. and -that at the 
end of the day the stall-holders have all to leave the place which has then to be 
swept and disinfected and that the gates of the market have to be locked.' None 
of the' stall-holders or their servants is allowed to. stay in the market after closing 
time. In point offact this market used to be opened at 5 a.m. and closed at t o p.m. 
by which time all the stall-holders had to go away, ■ It is also conamon ground that 
the stalls are open stalls and one stall is separated fi'om the other only by a.- low brick 
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-wall and thus there can be no question of a stall-holder being able to lock up his stall 
Taefore leaving the market at the end of the day. The staU-holders were required to 
remove the carcasses brought by .them for sale by the time the market closed. Meat 
iDeing an article liable to speedy decay the stall-holders generally used to finish their 
'business of vending during the afternoon itself and remove the carcasses. They, 
Ihowever, used to leave in their staUs wooden blocks for chopping meat, w'eighing 
scales, meat choppers and other implements used by them in connection with their 
'business. These used to be left either in boxes or almirahs kept in the stall and locked 
up therein. 

It is also an admitted fact that some of the stall-holders have been carrying on 
Tbusiness uninterruptedly in their stalls for as long as forty years while some of 
them have not been in occupation for more than five years. It is in evidence that 
these stall-holders have' -beeii executing fresh agre-ements governing their use and 
-occupation of stalls and payment of what is styled in the agreements as rent when- 
-ever a hew contractor was engaged by the appellants for collecting rents. 

The next thing to be mentioned is that the agreements referred to the money 
•or charges payable by the stall-holders to the landlords as ‘ rent ’ and not as ‘fee 
-It has, however, to be noted that the dues payable accrue from day to day. Thus 
inJExhibit A-i the rent of Re. i is said to be payable every day by i.oo P.M. In all 
"these agreements there is a condition that in case there is default in payment of rent 
;for three days the stall-holder was liable to be evicted by being given 24 hours’ notice. 
-A further condition in the agreements is that a stall-holder may be required by the 
-landlord to vacate the stall after giving him 30 days’ notice. There is a provision 
also regarding repairs in these agreements. The liability for the annual repairs is 
qilaced by the agreement upon the landlord and these repairs are ordinarily to be 
carried out in the month of June every year. Where however, repairs became 
necessary on the carelessness of a stall-holder they were to be carried out at the ex- 
jjense of that stall-holder. It may be 'also mentioned that these agreements are 
obtained by the contractors from the stall-holders in favour of the landlord and 
'bear the signatures only of the stall-holders. 

It was contended before us by Mr. R. Gopalakrishnan that in order to ascertain 
the relationship between the appellants and the respondents we must look at the 
-agreements alone and that it was not open to us to look into extraneous matters such 
• as the surrounding circumstances. It is claimed on behalf of the respondents that 
the lease in their favour is of a permanant nature. But if that were so, the absence 
•of a registered instrument would stand in their way and they would not be permitted 
to prove the existence of that lease by parol evidence. From the fact, however, 
"that with every change in the contractor a fresh agreement was executed by the 
-Stall-holders it would be legitimate to infer that whatever the nature of the right 
conferred by the agreement upon the stall-holders it could not be said to be one which 
-entitle them to permanent occupation of the stalls. It could either be a licence 
'as contended for by the appellant or a tenancy from month to month. In either 
case there would be no necessity for the execution of a written agreement signed by 
“both the parties. Here, the agreements in question are in writing; though they 
have been signed by the stall-holders alone. All the same, oral evidence to prove 
their terms would be excluded by section 92 of the Evidence Act. To that extent 
-Mr. Gopalakrishnan is right. Though that is so, under the 6th Proviso to that section 
"the surrounding circumstances can be taken into consideration for ascertaining the 
'.meaning of the word ‘ rent ’ used in the agreements. Indeed, the very circumstance 
"that rent' is to fall due every day and in default of pa'yment of rent for three days the 
-stall-holder is liable to be evicted by being given only 24 hours’ notice it would not 
be easy to say that this ‘ rent ’ is payable in respect of a lease. On the other hand, 
.what is called rent may well be only a fee payable under licence. At any rate this 
•circumstance shows that there is ambiguity in the document and^ on this 
aground also surrounding circumstances could be looked into for ascertaining the 
xeal relationship between the parties. Indeed, the City Civil Court has gone into 
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the surrounding circumstances and it is largely on the vicw'it took of them, that it 
found in favour of the appellants. . - ■■ 

The High Court, howeverj has based itself upon the agreements themselves. 
To start with it pointed outr-and in our opinion rightly— that the use of the word 
‘ rent ’ in Exhibit A-i did not carry the respondents’ case far. ■ The reasons given 
by it for, coming’ to the conclusion that the transaction was a lease, , are briefly as 
follows: . . • ■ ■ . . . ' 

(1) Notice was required to be given to the stall-holder before he could -be 
asked to vacate even on the ground of non-payment of rent ; 

(2) the annual repairs were to be carried out by the landlord only in the montk 

of June ; - - ’ ' ' • . 

(3) the stall-holder was liable to carry out the’ repairs at his own expense 

when they are occasioned by his carelessness ; .... 

(4) even if the landlord wanted the stalls for his own purpose he could obtain 
possession not immediately but only after giving 30 days’ notice to the stall- 
holder ; 

(5) the possession'of the stalls by the respondents had been continuous and 
unbroken by virtue of the terms of the .agreement and that the terms of the original 
agreement were not shown to have been substituted by fresh agreements executed 
by the respondents. 

The High Court, therefore, held that from the general tenor of the documents it is 
fairly clear that as between the appellants and the respondents the terms created 
only a tenancy in respect of the stall and not a mere licence or permissive occupation. 
After saying that if the occupation of the stall-holders was only pennissivc the condi- 
tion as to payment of rent, eviction for default in payment of rent for more than 3 days 
the provisions for annual repairs being carried out by the landlord, the further 
provisions that repairs that might be occasioned by the carelessness of the respon- 
deents should be carried out at their expense and the adequate provision for 30 
days’ notice for vacating the stalls if they were required by the landlord would all 
seem to be inconsistent and irrelevant, it observed 

“ As a matter of fact, there is no evidence whatsoever to show that any of these plaintiffs were at 
any time turned out of their possession of their stalls at the will of the landlords or for default of any 
of the terms and conditions stipulated in the agreements. The specific provision for 30 days’ notice 
for vacating and delivering possession seems to be conclusive of the fact that the plaintiffs were to. 
occupy the stalls as permanent tenants and not as mere licensees. The terms of the agreements fur- 
ther disclose that the plaintiffs were to be in exclusive possession of these stalls for the purpose of their 
trade as long as they comply with the terms and until there was a notice of termination of their tenancy 
in respect of the shops held by them. The very toior of the agreements the intention behind the- 
terms contained in the agreements and the measure of control established by the terms of the agree- 
ments all point only to the fact that the plaintiffs were to be in undisturbed and exclusive possessioir 
of the stalls as long as they paid the rent and until there was a valid termination of their right to hold 
the stalls as such tenants. ” 

While it is true that the essence of a licence is that it is revocable at the will of 
the grantor the provision in the licence . that the licensee would be entitled to a 
notice before being required to vacate is not inconsistent with a licence. In England, 
it has been held that a contractual licence may be revocable or irrevocable accor- 
ding to the express or implied terms of the contract between the parties. It has further 
been held that if the licensee under a revocable licence has brought property on to 
the land, he is entitled to notice of revocation and to a reasonable time for removing- 
his property, and in which to make arrangements to carry On his business clsewher^ 
(see Halsbury’s .Laws of England, 3rd edition, Volume 23, page 431). Thus the 
mere necessity of giving a notice to a licensee requiring him* to vacate thelicenccd. 
premises would not indicate that the transaction- was a lease. Indeed, section 62 
(c) of the Indian Easements Act, 1882, itself provides that alicence ' is deemed to be 
revoked' where it has bew either granted for a limited period,?or acquired on condi- 
tion that it shall become void on the ; performance or ' non-perfoiroance of a speci- 
fied act, and the period expires, or the cohdition is fulfilled. In the agreements' in. 
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question the requirements of a notice is a condition and if that condition is fulfilled 
the licence, will be deemed to be revoked under section 62. It would seem that it 
IS this particular requirement in the agreements which has gone a long way to -in- 
fluence the High Court’s finding that the transaction was a lease. Whetlier an agree- 
ment creates between the parties that relationship of landlord and tenant or merely 
that of licensor and licensee the decisive consideration is the intention of the parties. 
This intention has to be ascertained on a consideration of all the relevant provisions 
in the agreement. In the absence, however, of a formal document the intention of 
the parties must be inferred from the circumstance and conduct of the parties. 
(Ibid page 427) . Here the terms of the document evidencing the agreement between 
the parties are not clear and so the surrounding circumstances and the conduct of 
the parties have also to be borne in mind for ascertaining the real relationship bet- 
ween the parties. Again, as already stated, the documents relied upon being merely 
agreements executed unilaterally by the stall-holders in favour of the landlords they 
cannot be said to be formal agreements between the parties. We must, therefore, 
look at the surrounding circumstances. One of those circumstancs is whether actual 
possession of the stalls can be said to have continued with the landlords or whether it 
had passed on to the stall-holders. Even if it has passed to a person, his right to 
exclusive possession would not be conclusive evidence of the existence of a tenancy 
though that would be a consideration of first importance, That is what was held 
in Errhigtonv. Erringtori and Woods ^ and Cobb v. Lane^. These decisions reiterated 
the view which was taken in'two earlier decisions. Clore v. Thealrical Properties Ltd. 
and Wesiby and CaJj-Lldp^ and Smith and Sonv. The Assessment Committee for the Parish 
ofJfmbctH*. Mr. S.T. Desai appearing for the appellants also relied on the decision of 
the High Court of Andlira Pradesh in Vnrum Subba Rao v. The Elurii Mnniciapl Council^ 
as laying down the same proposition. That was a case in which the High Court 
held that stall-holders in the municipal market were liable to pay what was called 
rent to the municipality, were not lessees but merely licensees. The fact, therefore, 
that a stall-holder has exclusive possession of the stall is not conclusive evidence of 
his being a lessee. If, however, exclusive possession to which a person is entitled under 
an agreementwith a landlord is coupled with an interest in the property, the agree- 
ment would be construed not as a mere licence but as a lease, (see Associated Hotels- 
of India Ltd. v.R.N. Kapoor^) . In the case before us, however, while it is true that 
each stall-holder is entitled to the exclusive use of his stall from day to day it is clear 
that he has no right to use it as and when he chooses to do so or to sleep in the stall 
during the night after closure of the market or enter the stall during the night after 
r r-00 p. M. at his pleasure. He can use it only during a stated period every day and 
subject to several conditions. These circumstances, coupled with the fact that the 
responsibility for cleaning the stalls, disinfecting them and of closing the market in 
which the stalls are situate is placed by the Act, the Regulations made thereunder 
and the licence issued to the landlords is on the landlords would indicate that the 
legal possession of the stalls must also be deemed to have been with the landlords 
and not with the stall-holders. The right which the stall-holders had was to the ex- 
clusive use of the stalls during stated hours and nothing more. Looking at the matter 
in a slightly different way it would seem that it could never have been the intention 
of the parties to grant anything more than a licence to the stall-holders. The 
duties' cast on the landlord by' the Act are onerous and for performing those duties, 
they were entitled to free and easy access to the stalls. They are also required to see 
to it that the market functioned only within the stated hours and not beyond them 
and also that the premises were used for no purpose other than of vending comestibles. 

A further duty which lay upon the landlords was to guard the entrance to the market- 
These duties could not be effectively carried out by the landlord by patting -with 
possession in favour of the. stall-holders by reason of which the performance by the 
landlords of their duties and obligations could easily be rendered impossible if the 
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•Stall-Holders adopted an unreasonable attitude. If the landlords failed to .perform 
their obligations they would be exposed to penalties under the Act and also stood 
iri danger of having their licences revolted. Gould in such circumstances the land- 
lords' have ever intended to part with possession in favour of the stall-holders and 
thus place themselves at the mercy of these people ? W e are, therefore, _ of the opinion 
that the intention of the parties was to bring into existence merely a licence and not 
a lease and the word ‘ rent ’ was used loosely for ‘ fee ’. 

Upon this view we must allow the appeal, set aside the decree of the High Court 
and dismiss the suit of the respondents in so far as it relates to reliefs (ii) (c), (/) 
and (g) grantedby the High Court against the appellants are concerned. " So far 
as the remaining reliefs granted by the High Court arc concerned, its. decree rvill 
stand. In the result we allow the appeal'to the extent indicated above'but in the 
•particular circumstances of the case we order costs throughout will be borne by the 
parties as incurred. 

K.S. Appeal allowed in part. 

: THE SUPREME COURT OF INDIA. . . ^ 

(Criminal Appellate Jurisdiction.) : ' ; 

Present : — ^P. B. Gajendraoadkar, Chief Jtislice, K. N. Wanchoo, K.C. Das 
'GupiTA, J. G. Shah and N. Rajagopala AyVangAr, JJ. 

Haricharan Kurmi and another , . Appellants.* 

V, 

‘The State of Bihar . , Respondent. 

Evideme Act (/ of 1872) section 30 — Confession of co-accused— Admissibility and effect in criminal trials 
— Proper approach in considering such confessions. 

In criminal trials there is no scope for applying the principle of moral conviction or grave sus- 
■jjicion. 'Where the ether evidence adduced against an accused person is ^vholly unsatisfactory and 
•the prosecution seeks to rely on the confessions of a co-accused person the presumption of innocence 
-which is the basis of criminal jurisprudence assists the accused person and compels the Court to render 
-the verdict that the charge is not proved against him and so he is entitled to the benefit of doubt. 

The confession is not evidence as strictly defined in section 3 of the Evidence Act. It is only an 
element which can be taken into consideration. The stage to consider the said confeional state- 
ments arrives only after the other evidence is considered and found to be satisfactory. 

The Court is not entitled to consider the evidence supplied by the confessional statements made 
"by the co-accused persons and enquire whether the said evidence received corroboration from any 
■other evidence adduced by the prosecution. Section 30 of the Evidence Act merely enables the Court 
•to take the confession into account. 

Earn Prakash v.’ The State of Punjab, 1959 S.G.J. 181 : 1959 M.L.J. (Cr.) 51 : (1959) S.G.R. 1219 
■explained arid reaffirmed. ... , 

Appeals- by Special Leave from the Judgment and Order dated lyth August 
■1963, of the Patna High Court in Criminal Appeals Nos. 554 and 556 of 1961. ’ 

r.P. R: Tatachari, Advocate (at State expense), for Appellants (In both the 
Appeals). 

, , D.P. Singh and R. ff. Sachthey, Advocates, for Respondent (In both the Appeals) 

• The Judgment of the Court was delivered by 

G'ajendragadkarfG.J.—The two appellants Haricharan Kurmi and Jogia Haiam 
■were charged along with four other persons with having committed an offimec nuhi 
-shable under section 396 of the Indian PenaL Code, in that during the night inter 
vening the 24th and the 25th March, i960, they committed' dacoity in the house of 
Deokinandan Jaiswal,- and during the course of the said dacoity, they committed 
the murder of DamyantiDevi, wife of the said Deokinandan Jaiswal. The names of 
the four other accused persons are : Ram Bachan Ram, Jogender Singh Ram 
Surat Ghoudhury and Achheylal Ghoudhury. The learned Sessions Judge' Muza 
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ferpui, tried the case, found all the six accused persons guilty of the offence 
aiged. He accordingly convicted them of the said offence and sentenced them 
to suiter imprisonment for life. 

This order of conviction and sentence was challenged by the said six accused 
persons by preferring appeals before the Patna High Court. The High Court has 
held that the learned trial Judge was right “in convicting five of the six appellants 
because, in its opinion, the evidence led by the prosecution proved the charge against 
mein beyond reasonable doubt.. In regard to Joginder Singh, however, the High 
Court was not inclined to agree with the conclusion of the trial Judge and gave 
benefit of doubt to him-. Pending the hearing of these appeals, a rule for the enhance- 
ment of sentence was issued by the High Court against all the appellants. This 
rule has been dischaiged in regard to Jogerider. Singh who has been acquitted, as 
tvell as Ram Bachan Ram, . Ram Surat Ghqudhury and Achheylal Choudhury 
and the sentence of imprisonment for life imposed on them by the trial Judge has been 
confirmed. In regard to the t\v6 appellants, however, the High Court -took the- 
view that the ends of justice require that the sentence of imprisonment for life 
imposed on them should be enhanced to that of death. Accordingly, the i*ule against 
them was made absolute and they have been ordered to be hanged. It is against 
this order of conviction and sentence that the present appeals, have,. been brought, 
before us by Special Leave ; and the short question of law which has been raised be-- 
fore us by Mr. Tatachari is that the High Court has erred in law in treating the- 
confession made by the co-accused Ram Surat Choudhury as substantive evidence* 
against them. This course adopted by the High Court in dealing tvith the case of 
the appellants on the basis of confession made by the co-accused -person is, it is -iirged, 
inconsistent with the consensus of judicial opinion in regard to the true scope arid' 
effect of section 30 of the Indian Evidence Act (hereinafter called ‘ the Act •) . 

These appeals were argued before a Division Bench of three learned Judges 
of this Court and it was brought to the, notice of the said, Bench that in dealing,' 
with the case of the appellants in the light of the confession made by a co-accuse‘d ’ 
person, the High Court had relied on tlie observations made bythis Court-in Rcot: 
Prakash v. The State of Punjab Since these obSei-vatioris, prima facte^ supported the 
view taken by the Patna High Court, the-D'ivision Bench thought it necessary to" 
refer this matter to a larger Bench in order that the correctness of the said observation 
may be examined. That is how thtye appeals have corhe before a Constitution 
Bench. i , • . r j- ,: 

The facts leading to the prosecution pf the appellants lie within a narrow com-- 
pass, and so far as the point which falls to be considered in the. present appeals is- 
concerned, there' is no dispute in respect of the said facts. . Deokinandan jaiswal^ 
is a fairly tvealthy businessman and lives in villlageDumarbana' within the Police 
Station of Bairgania in the District of Muzaffarpur. 'He has a house of his owl'. 
Achheylal and Ram Bachan served under him as munmt . , jogend'er Singh was 
Taiswal’s sepoy and Ram Surat was his personal servEuit. The appellants 'are thte , 
co-villagers of Jogender Singh who was’one, of the .accused persons, itappearsthat on 
24th March, iq6o,Jaiswalhad received'Rsi 15,000 in currency notes from his partr , 
nerNathmalMarwari in the presence of his muiiims Achheylal and Ram Bachan ; 
in fact as the said amount was handed over to Jaiswal in the foi-m' of different ciirr 
rency notes. Ram Bachan and Achheylal were asked by him to count the said amounts. . 
The Wid amount was then put in different bundles by Jaiswal and -to it was added . 
another amount of Rs. 2,000 which he took out'frbm his iron safe. -The two bundles 
were then put together in a bigger bundleand to it was attauhed a slip containing his . 
sigiiatme and date. According to Jaiswal, lie'handed over the amount of Rs. -i 7,000 , , 
thus Dut in two bundles to his wife Damyaiiti Devi and m her turn, she put tlie said ^ 
'himdlcs into the iron safe which had been kept at'the first floor of the house m the , 
room adioining the bed-room. About this time, some functions were organised by 
the Bharat SevakSamaj in the village and Jaiswal was the convener in regard to the 
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said functions. Naturally, lie had to attend to the delegates whd jiad come to The. 
village for the said function'. . During the days of these functions, Jamval used, to 
return home by about lo P.M. but on the night of 24th March,. iqGo, the function 
went on late, and so, Jaiswal slept at the Dharmashala where the function took 
place and did not' return home. That is how-Damyanti Devi was lcft alone in the 
house on the first floor and her only companion was her child Mma about gf year^ 
old. Apparently, Damyanti Devi retired to her bed-room wutlx her little child 
and on the ground floor were sleeping three of the accused persons, Achheylal. 
Ram Bachan and Jogender Singh. Ram Surat was on leave, so that out of the 
four servants employed by Jaiswal, three were sleeping on. the premises. Batahu,, 
the cook of the family, was sleeping in a verandha attached to the motor garage. 


Next day, Batahu was awakened by Achheylal who reported to him’ that the 
door of the hall was open. Thereupon, Achheylal' and this witness went on the 
first floor and found that Damyanti Devi was lying dead in a pool of blood. There 
were cut injuries in her neck which had presumably caused severe bleeding. The 
little girl Mina was fast asleep. The bundles of currency notes had been removed 
by the miscreants who had committed the murder of Damyanti Devi. Thereupon, 
word was sent to Jaiswal and on his return to the house, steps were taken to report 
to the Police Station about the commission of the offence ; and that set the investi- 
gation machinery into operation. As a result of the investigation, the six accused' 
persons were put up for their trial for the offence under section gqG, Indian Penal 
Code. That, in brief, is the nature of the prosecution case. 


The prosecution sought to prove its case against the six accused persons by 
relying on the confessions made by three of them, the recovery of the stolen property' 
and discovery of blood-stained clothes in respect of the two appellants. There is-. 
no direct evidence to show how, when and by whom the offence was committed; 
Besides the confessions, the evidence on which 1:110 prosecution relies is circumstantial 
and it is bn this evidence that the case has been tried in the Courts below. For 
our purpose in the present appeals, it is unnec^sary to refer to the details set out 
by the confessional stateihents in regard to the* commission of the offence and the- 
part played by each one of the accused persons. 

Ram Surat, Achheylal tmd Ram Bachan.made confessions and it has been held- 
by the High Court as well as the learned Sessions Judge that the charge against 
them is proved. With the correctness or propriety of the conviction of these accused, 
persons we are not concerned in the present appeals. The only point to which 
reference must be made at this stage is that there is a concurrent finding of the Courts 
below that the confession made by Ram Surat is voluntary and true. In fact, 
both the Courts did not feel any hesitation in taking the said confession into account 
against Ram Surat who made the said confession and convicting him on the said, 
confession read in the light of other evidence adduced against him. . The charge ‘ 
against the two appellants has been sought to be' proved by the prosecution by the., 
statements contained in the confessions made by the three accused persons and-cer-’ 
ta!ih other discoveries, such as blood-stained clothes with both of them and stains: 
of blood in the house of the appellant Haricharan. We will presently refer to this 
evidence. The High Court took the view that having regard to the decision of this 
Court in the case of RamPmkjfl// kit was open to the High Court to' consider the 
evidence supplied by the confessional statement made bv the co-accuscd- 
persons and enquire whether the said evidence received corroboration from any other ' 
evidence adduced by the prosecution. Appi-oaching the question from this point' 
of view, the High Court came to the conclusion' that the blood stains on the clothes 
found with both thc^appellants and blood stains found in the house of the appellant 
Haricharan afforded sufficient corroboration to .the conviction of Ram Surat, and. - 
T?’ confii'med the conviction of the tivo appellants under section 306, Indian. 

Penal Code. ‘ . ' ’ 
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_ The High Court then Considered the question about the sentence which should 
be imposed on the two appellants. It appeared from the confession of Ram Surat 
as well as the confessional statements of Achheylal and Ram Bachan that the' two 
appellants had played a major part in the commission of the offence. In fact, the 
injuries rvhich proved fatal are a,lleged by all ihe three accused persons who confessed 
to have been caused by the two appellants. It is in the light of these statements 
that the High Court was persuaded to , enhance the sentence imposed by the trial 
Judge against the appellants ; and it has directed that instead of imprisonment 
for life, the sentence of death ought to be imposed on them. That is how the only 
question which, calls for our decision in the present appeals is : ’Is the approach 
adopted by the High Court justified by the provisions of section 30 of the Act as it 
has been consistently interpreted by judicial decisions for more than half a centuiyi ?‘ 

Before we address ourselves to this question of law, we may briefly indicate the 
nature of the other evidence on which the prosecution relies' against the appellants. 
The appellants were arrested the next day after the commission of the offence oh the 
report made by Jaiswal that he suspected that the murder of his wife had been .com- 
mitted by his four employees and their accomplices, the two appellants before us.- 
On 26th March, 1960, at about 3.30 p.m. the investigation officer visited the lane 
between the southern wall of Jaiswal’s godown and the northern wall of the east- 
facing room of the appellant Haricharan and found some blood stains in the lane and- 
on the walls of the grain godown. Later, a shirt bearing blood stains was also foimd.' 
Pieces of earth containing blood stains and the shirt were subsequently sent to the 
Chemical Analyser. The origin of the blood found on the pieces of earth sent to the 
Chemical Analyser could not be determined by him, but the stains of blood on the 
shirt which was seized from the person of the appellant Haricharan were found to 
have traces of human blood. Similarly, the nails of Haricharan’s hands showed 
traces of blood and they were got cut by a barber and sent to the Chemical Analyser. 
The report shows that these blood stains, were too small for serological test. The 
High Court thought that “the presence of human blood on the shirt which Hari- 
charan was wearing, his nails and at several places beginning from the lane leading^ 
to his house and on so many materials kept in his house is a factor ” which had to- 
be taken into account. These discoveries were made about 8 a.M. following the. 
night of the murder. 

In regard to the appellant Jogia, a red-coloured check Gamcha which bore 
blood-like stains was recovered from the top of the earthem granary in his house 
at about 6 a.M. on 2 7th. March, i960. This Gamcha was sent to the Chemical 
Analyser and it is reported to bear stains of human blood. It may be added that 
when the house of Jogia was searched on 26th March, i960, this Gamcha was not 
found. As we have just indicated, the judgment of the High Court shows that it 
took the view that the coiffessional statement by the co-accused persons of the appel-- 
lants, particularly Ram Surat was' corroborated by the discovery of blood stains and 
that justifled the convictipn of the appellants tinder section 396 of the Indian Penal 
Code. ■ • , 

The question about the part which confession made by a co-accused person 
can play in a criminal trial, has to be determined in the light of the provisions of 
section 30 of the Act. Section 30 provides that when more persons than one are- 
being tried jointly for the same offence and a confession made by one of such per- 
sons affecting himself and some other of such person is proved, the Court may take 
into consideration such confession as against such other person as well as_ against 
the person who makes' such confession. The basis on which, this provision is found- 
ed is that if a person makes 'a confession implicating himself, that may suggest that 
the maker of the confession is speaking the truth. . Normally; if a statement made • 
by an accused person is .found , to be voluntary and it amounts to a confession in the 
sense -that it implicates the maker, it is not.likely that the maker would implicate 
himself untruly; 'and so, section 30 provides that such a- confessions may be taken, 
into consideration even dgainst a co-accused who is.being tried along .with tire maker 
of the confession. There is no doubt that-a confession made voluntarily. by an accus- 
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ed person can be used against the maker of the confession, though as a matter of 
prudence criminal Courts generally require some corroboration to the said confession 
particularly if it has been retracted. With that aspect of the problem, however; 
we are not concerned in the present appeals. When section 30 provides that the 
eonfession of a co-accused may be taken into consideration, what exactly is the 
■scope and effect of such taking into consideration; is precisely the problem which has 
been raised in the present appeals. It is clear that the confession mentioned in _ 
section 30 is not evidence under section 3 of the Act. Section S'defines ‘ ‘evidence” . 
as meaning and including ; — • , ' 


(1) all statements which the Court permits or requires to be made before 
it by witnesses, in relation to matters of fact under inquiiy : such statements arfe called 
oral evidence ; 

(2) all documents produccd'for the inspection of the Court : , 

Such documents arc called documentary evidence. Technically construed, 
this definition will not apply to a confession. Part (i) of the definition refers to 
oral statements which the Court permits or requires to be made before it ; and clearly 
a confession made by an accused person is not such a statement ; it is not made or 
permitted to be made before the Court that tries the criminal case ; Part (a) of the 
definition refers to documents produced, for the inspection of the Court ; and a 
confession cannot be said to fall even under this part'. Even so; section 30 provides 
that a confession may be taken into consideration not only against its maker, but 
also against a co-accused person; that is to say, though such a confession may not 
be evidence as strictly defined' by section 3 of the Act, it is an clement udiich may be 
taken into consideration by the criminal Court and in that' sense, it may be described 
as evidence in a iron-tcchnical way: But it is significant that like other 'evidence: 
which is produced before the Court, it is not obligatory on the Coiirt to take the con-' 
fession into account. When evidence as defined by the Act, is produced before the 
Court, it is the duty of the Court to consider that evidence. What weigh't should 
be attached to such evidence, is a matter in the discretion of the Court. But a Court 
cannot say in respect of suph evidence that it will just not take that evidence into 
account. Such an approach can, however, be adopted by the Court in dealing witli. 
a confession, because section 30 merely enables the Court to take the confession into 
account. . ' ' ' ' ' , ■ ' 

As we have already indicated, this question has been considered on seryeral 
occasions by judicial decisions and.it has been consistently held that a confession can- 
not be treated as evidence which is substantive evidence against a;co-accuscd person. 
In dealing with a criminal case where the prosecution relies upon the confession of 
one accused person against another accused person, the proper approach to adopt is 
consider the other evidence against such an accused person, and if the said evidence 
appears to be . satisfactory and the Court is inclined -to hold that the said 
evidence may sustain the charge framed against the said accused person, tire Court 
turns to the confession with a view to assure itself that the conclusion which it is. in- 
clined to draw from the other evidence is right. As was obseiwed by Sir La'wreiice' 
Jenkins in. Evipcror v. Ldit Mohan Chuckerbiirtj'^, a confession can only be used to 
‘ ‘ lend assurance to other evidence agaiiist a co-accused . In re Periyasluaami Moopan^ 

, Reilly, J., observed that the provision of section 30 goes not further than this .: . 

'^%yhere there is evidence against the co-accused sufficient, if believed, to support his conviction 
then the kind of confession described in section 30 iri.ty be throtvri into the scale as an additional 
reason for believing that evidence. ”■ * . . . . • 

In Bhuboni Sahu v. The King^, the Privy Council has expressed the same view. Sir 
John Beaumont who spoke for the Board, observed that : 

“ a confession of a co-accused is obviously evidence of a very -tveak type. It does not indeed come 
vdthin the definition of “evidence ” contained in section 3 of the Evidence Act. It is not required to be 
given on oath,' nor in the presence of the accused, and it cannot be tested by cross-examination. It is a 
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much weaker type of evidence than the evidence of an approver, which is not subject to any of those in- 
finnities. Section 30, however, provides that the Court may take the confession into consideration and 
thereby no doubt, makes it evidence on which the Court may act ; but the section does not say that the 
confession is to amount to proof. Clearly there must be other evidence. The confession is only one 
element in the consideration of all the facts proved in the case j it can be put into the scale and 
weighed with the other evidence./’ 

It Would be noticed that as a result of the provisions contained in sectionso, the con“ 
fession has no doubt to be regarded as amounting to evidence in a general way, 
because whatever is considered bj^ the Court is evidence ; circumstances which are 
considered by the Court as well as probabilities do amount to evidence in that generic 
sense. Thus, though confession may be regarded as evidence in that generic sense 
■because of the provisions of section 30, the fact remains that it is not evidence as 
defined by section 3 of the Act. The result, therefore, is that in' dealing with a case 
against an accused persons the Court cannot start with the confession of a co-accused 
person ; it must begin with other evidence adduced by the prosecution and after 
it has formed its opinion with regard to the quality and effect of the said evidence, 
then it is permissible to turn to the confession in order to receive assurance to the 
conclusion of guilt which the judicial mind is about to reach on the said • other 
evidence. That, briefly stated, is the effect of the provisions contained is section 30, 
The same view has been expressed by this Court in Kashmira Singh v. State of Madhya 
Pradesh^, where the decision of the Privy Council in Bhuboni Sahu’s case^ has been 
cited with approval. 

In appreciating the full effect of the provisions contained inj section 30, it 
may be useful to refer to the position of the evidence given by an accomplice under 
section 133 oftheAct. Section 133 providesthat an accomplice shall be a competent 
witness against an accused person ; and that a conviction is not illegal merely 
because it proceeds upon the uncorroborated testimony of an accomplice. Illustration 
(b) to section 114 of the Act brings out the legal position that an accomplice is un-' 
worthy of credit, unless he is corroborated in' material particulars. Reading these 
two provisions together, it follows that though an accomplice is a competent witness, 
prudence requires, that his evidence should not be acted upon unless it is materially 
corroborated ; and that is the effect of judicial decisions dealing with this point. 
The point of significance is that when the Gouift deals with the evidence by an accom- 
plice, the Court may trea-t the said evidence as substantive evidence and enquire 
whether it is materially corroborated or not. The testimony of the accomplice is 
evidence under section 3 of the Act and has to be dealt with as such. It is no doubt 
evidence of a tainted character and as such, is very weak ; but, nevertheless, it is 
evidence and may be acted upon, subject to the requirement which has now become 
virtually a part of the law. that it is corroborated in material particulars'. 

The statements contained in the confessions of the co-accused persons stand on 
a different footing. In cases where such confessions are relied upon by the_ prose- 
cution against an accused person, the Court cannot begin with the examination 
of the said statements. The stage to consider the said confessional statements arrives 
only after the other evidence is considered and found to bC' satisfactory. The dif- 
ference in the approach which the Court has to adopt in dealing with these two 
types of evidence is thus clear,' well understood and well-established. It, however 
appears that in Ram Prakash’s ease^, some observations have been made which do 
not seem to recognise the distinction between the evidence of an accomplice anddhe 
statements contained in the confession made by an accused person. “An examina- 
tion of the reported decisions of the various High Courts in India,” said Imam, 
who spoke for the Court in that case, . • ■ ■ ' , . 

“ indicates that the preponderance' of opinion is in favour of the view that the retracted confession 
of an accused person may be taken into consideration against a co-accused by -virtue of the ^ ro'vasions of 
section 30 of the Act, its value was extremely jyeak and there could be no' conviction without the fullest 
and strongest corroboration on material particulars. ” 
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The last portion of this obseivation has been interpreted by the High Court in the 

presentcaseassupportingthe vieiv that like the evidence of , an accomplice, a, con- 
fessional statement of a co-accused person can be acted upon if it is coi roborated in 
. material particulars. In our opinion, the context in which the said observation was 
made by this Court shows that this Court did not intend to lay down any such propo- 
•Sition. In fact, the other evidence'against the appellant Ram Prakash was of such 
a strong character that this Coprt agreed with the conclusion of the High Court arid 
held that the said evidence was satisfactory and in that corincction, the .confessional 
statement of the co-accused person was considered. We are, therefore, satisfied that 
the High . Court was in error in this case in taking the view that the decision in 
Ham Prakash' s case'^ was intended to strike a discordent note from the well-established 
principles in regard to the admissibility and the effect of confessional statements 
juade by co-accused persons. 

Considering the evidence from this point of view, we must first decide whether 
the evidence other than the confessional statements of the co-accused persons, parti- 
cularly Ram Surat, on whose confession the High Court has substantially relied, 
is satisfactory and tends to prove the prosecution case. It is only if the said evidence 
is satisfactory and is treated as sufficient by us to hold the charge proved against the 
two, appellants, that an occasion may arise to seek for an assurance for our conclusion 
from the said confession. Thus, considered, there can be no doubt that the evi- 
dence about the discovery of blood stains on which the prosccuion relies is entirely 
insufficient to justify the prosecution charge against both the appellants. In our 
opinion, it is impossible to accede to the argument urged before us by Mr. Singh that 
the said evidence can be said to prove the prosecution case. In fact, the judgment 
of the High Court shows that it made a finding against the appellants substantially 
because it thought that tlte confession of the co-accused persons could be first con- 
sidered and the r-st of the evidence could be treated as corroborating the said con- 
fessions. We are, therefore, satisfied that the High Court was not right in confirming 
the conviction of the two appellants under section 396 of the Indian Penal Code. 

It is true that the confession made by Ram Surat is a detailed statement and it 
attributes to the two appellants a major part in the commission of the offence. 
It is also true that the said confession has been found to be- voluntary, and true so 
far as the part played by Rant Surat himself is concerned', and so, it is not unlikely 
that the confessional statement in regard to the part played by the two appellants 
may also be true ; and in that scrise, the reading of the said confession may raise a 
serious suspicion against the accused. But it is precisely in such cases that the true 
legal approach must be adopted and suspicion, however grave, must not be allowed 
to take the place of proof. As we have already indicated^ it has been a recognised 
principle of the administration of criminal law in this country for over half a century 
that the coitfessipn of a co-accused person cannot be treated as -a substantive evi- 
dence and can be pressed into service only when the Court is inclined to accept other 
evidence and feels themecessity of seeking for an assurance in support of its conclu- 
sion deducible from the said evidence. In criminal trials, there is no scope for apply- 
ing the principle of moral conviction or grave suspicion. In criminal cases where 
the other evidence adduced against an accused person is wholly unsatisfactory 
and the prosecution seeks to rely oh the confession of a co-accused person, the 
presumption of innocence which is the basis bf criminal jurisprudence asshts the 
accused person and comples the Court to render the verdict that the charge is not 
proved against him, and so, he is entitled to the benefit of doubt. That is precisely 
what has happened in these appeals, ■ , ’ ,, 

. In the result, the appeals are allowed and the orders of conviction and sentence 
passed against the two appellants Haricharan Kurmi and Jogia Hajam are set aside 
and the accused are ordered to be acquitted. . , 

Appeals allowed. 
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... THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

■ Present :—P. B. Gajendragadkar, Chief Justice, A. K. Sarkar, K. N. Wan- 
•choo, K. G. Das Gupta AND N. Raja’gop ALA AyyangAr, JJ. . 

Abdul Sattar Haji Ibrahim Patel - - • . . Appellant* 

V. ' \ ■■■ 

The State of Gujarat , , T . ■ Respondent. 

Foreigners Act {XXXI of 1946), sections 14 and 9— Scope— Prosecution under section lA— Question whether 
person prosecuted is foreigner or not — Burden of poof in cases falling under section 9. 

Where a person is being prosecuted under section 14 of the Foreigners Act (XXXI of 1946), in 
determining the question, as to whether he is a foreigner within the meaning of the said Act or not, 
section 9 of the said Act wll have to be home in mind. Section 9 applies to all cases under the Act which 
■do not fall under section 8. Under.section 9 the Legislature has placed the burden of proof on a person 
-\vho is accused of an offence punishable under section 14. This section provides inter alia that where 
any question arises \vitli rtference to the said Act, or any order made or direction given thereunder, 
whether any person is or is not a foreigner, the onus of proving that such a person is not a foreigner, 
■shall noUvithstanding an'ythi^ contained in the Evidence Act, lie upon such person. That person 
■must show that he was domiciled in the territory of India on 26th January, 1950, and that he satisfied 
.one ofthe three conditions prescribed by clauses (a) (6) and (c) of Articled of the Constitution of India 
(1950). If the person prosecuted is shotvn to have tost his domicile in India on 26th January, 1950, 
there would be no doubt that Article 5 would be inapplicable to him and the case may have to be decid- 
ed under Article 7. On the other hand, if the person prosecuted is able to show that he did not leave 
,India until 1954 the case would fall tmder Article 5, and if the prosecution desires to treat him as a 
"foreigner it would be necessary for the prosecution to take action imder the relevant pro-visions ofthe 
Citizenship Act read vrith Article 9. 

[The case -was remanded for additional evidence to be adduced on the question]. 

Appeal from the Judgment and Order dated I2th September, 1961, ofthe 
•Gujarat High Court in Criminal Appeal No. 563 of i960. 

B'lshari Narain, Senior Advocate, {Revinder ffarain, J. B. Dadackanji and 0. C. 
Mathur, Advocates of Mjs. J, B. Dadachanft & Co., with him), for Appellant. 

H. R. Khanna and B. R. G. K. Achar, Advocates, for Respondent. 

The Judgment of the Court was 'delivered by 

Gajendragadkar, C.J. — ^This is an appeal by Abdul Sattar Ibrahim Patel by tvhich 
lie challenges the correctness and validity of the order passed by the High Court of 
Gujarat, convicting him under section 14 of the Foreigners Act (XXKI of 1946) 
and sentencing him to suffer rigorous imprisonment for one year and to pay a fine 
of rupees one -thousand, in default rigorous imprisonment for one year. The appel- 
lant was charged before the Judicial Magistrate (ist Class) at Godhra with having 
■committed an offence under section 14 of the Foreigners Act. The case against 
him was that he was a foreigner and a national of Pakistan, and as such had obtained 
PassportNo. 351544 from the Government of Pakistan on nth August, 1955, and 
Trad secured a ‘ G ’ Visa No. 22 144, on 5th October, 1957. It was alleged that with 
the said passport and ‘ G ’ Visa the appellant entered India on 13th October, 1957, 
•and obtained residential permit No. 322/57 valid upto I2th December, 1957. The 
said permit was extended from time to time until 12th April, 1958. Since the appel- 
lant did not leave India even though the residential permit issued in his favour 
had expired, he was alleged to halve contravened the provisions of clause 7 of the 
Foreigners Order, 1948, and thereby rendered himself liable to be punished 
under section 14 of the Foreigners Act, 1946. 

In resisting the charge thus framed against him the appellant urged that 
he had not gone to Pakistan at all till the month of August, 1954. He plead- 
ed that his parents were born in Godhra and they and all his brothers were 
and are living in-'Godhra all the time. He claimed the status of an Indian citizen 
and denied the charge against him that he was a foreigner; According to him, his 
■marriage had taken place in Godhra, and preceding his marriage he had also 
lieen educated in Godhra. In the month of March, 1948, his father-in-law, Yusuf 

■ *Gr.A.-No. 153 of 1961. • . v ' . . ' 17th February, 1964, 
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Hail Ismail went to Pakistan and along with him went his wifc._ In 1954 the appel- . 
lant had to go to Pakistan to bring back his wife to India, and in order to travel to 
Pakistan he made an application for a passport and obtained an Indian Papport 
No. C. 041323 bearing the date 8th April, 1954 * Having travelled to Karachi with 
the Indian Passport, the appellant wanted to return with his wife to India, but his 
passport was deliberately taken away or destroyed by his father-in-law with a view 
to compel him to stay at Karachi, and that made it necessary for the appellant to 
obtain a Pakistani passport in order to come back to his country. lie was advised 
that unless he obtained a Pakistani passport, he would not be able to return to India. 
That is how the main point raised by the appellant in .defence against the charge 
framed by the learned Magistrate was whether he was and continued to be an 
Indian citizen at all material times. ... 


The prosecution sought to prove its case mainly by relying on the passport 
obtained by the appellant, after making statements in his application for the said 
passport. The prosecution case was that the appellant had specifically admitted 
that he was a Pakistani citizen and had obtained a passport as such, and this, accord- 
ing to the prosecution, had happened long before 1 954. The appellant led evidence 
to show that he was in India until 1954 and, as we have already indicated, lie ex- 
plained his conduct in obtaining a Pakistani passport bn the ground that circum- 
stanced as he was in Karachi, he was helpless and he adopted a course which 
appeared to him to be the only course available for coming back to India. 

The learned Magistrate who tried the case was not satisfied that the prose- 
cution had proved the charge against the appellant beyond reasonable doubt. Hav- 
ing regard to the evidence produced before him the learned Magistrate held that 
the case against the appellant under section 14 could not be said to be established. 
In the result, the appellant was acquitted under section 251-A (i i) of the Gi’iminal . 
Procedure Code. The respondent, the State of Gujarat, then preferred an appeal 
against the said order of acquittal'. It was urged by the appellant before the High 
Court that the High Court would not be justified in interfering with the order of 
acquittal passed by the learned trial Magistrate. But the High Court' took, the view 
that the question raised for its decision was of some importance 4 and having con- 
sidered the point of law argued before it and having examined the evidence on which 
the parties relied, the High Court held that the charge had been proved against the 
appellant and so it set aside the order of acquittal and convicted him under section 
14. • The appellant then applied for and obtained a.certificate from thC High Court 
to come to this Court, and it is with the said certificate that the present appeal 
has been brought before us. , ' ' . , 

The true legal position in regard to the status of a citizen like the appellant is. 
not in doubt; Article 5 of the Constitution provides that any person who has his 
domicile in the territory of India at the comnaencement of the Constitution and who 
satisfies one of the three conditions specified by clauses (c). (i) and (c) of the said Article 
shall be a citizen of India. The three conditions are alternative and not cumulative, 
and so, if any one of those conditions is satisfied, a person would'be deemed to be a 
citizen of India if he had his domicile in the territory of. India on 26th January, i 950 
It is, however, important to bear in mind that the basic condition is that the person 
,must have his domicile in India on the.datc when the Constitution came into force. 
If that condition is satisfied, the person must show that he was either born in India, 
or either of his parents were born in, India or he. had been’ ordinarily resident in 
India for not less than five years immediately preceding such commencement. 

.Article ,7 witli which we are- concerned in the present . appeal provides , that 
notwithstanding anything contained in Articles .5 and 6, 3 person who has after 
•the fiist.day of March, 19475 migrated from the territory of Ihd-ia to the territory 
now included in' Pakistan shalln6t.be deemed to be a-citizen, of India. . There is.a 
• Proviso to tills Article^but [th<it Proviso is not relevant for our purposel This Article 
' says that if a person is shown to have migrated after the. -rst .of March, 1947,. from 
■India to Pakistan he could not claim the status of an Indianxitizen, notwithtanding 
the fact that he;may satisfy the three conditions prescribed by Article, 5. it has. 
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b(^n settled, by the decisions , of this Court that the migration to which Article 7 
refers must have taken place between ist March, 1947 and 26th January, iqcjt). 
{vide State of Madhya Pradesh V. Peer Mohd.^).. Jo 

Cases in which migration has taken place after Q6th January, 1950, fall to be 
considered under Article 9 of the Constitution. Article 9 provides that no person 
shall be a citizen of India by virtue of Article 5, or be deemed to be a citizen of' 
India by virtue of Article 6. or Article 8, if he has voluntarily acquired the citizen- 
ship of any foreign State. 


It is necessary to emphasize in this connection tha;t the requirement of migra- 
tion postulates that the person must have left India with the intention of residing, 
permanently in Pakistan. Leaving India casually for a specific purpose without 
intending to settle down permanently in Pakistan would not. amount to migration, 
(vide Smt. Shanno Devi v. Man'gal Saiiif^). ' ; ' 


In dealing with the cases falling under Article 9 it is necessary to take recourse 
to the relevant provisions of the Citizenship Act, 1955, and the Rules framed there-- 
under. In Izhar Ahmed Khan v. The\Umon of India^, it has been held by this Court 
that rule 3 of Schedule III, framed under- secton 9 (2) of the Citizenship Act is 
valid', and so, whenever a question as to whether a person has acquired the citizen- 
ship of a foreign State falls to be considered, the jurisdiction to decide that question . 
vests exclusively in the Government of India, and in determining the said question, 
the Government of India may exercise its powers as prescribed by the relevant 
Rtdes and may reach its decision in the light of rule 3 of Schedule III. It has also- 
been held that if the question about the acquisition of citizenship of a foreign 
country has not been determined, in respect of any person, by the Government of ' 
India as prescribed by the relevant Rules, it would not be open to any State to prose- 
cute the said person on the basis that he has lost his citizenship of India and has 
acquired the citizenship of a foreign country. A decision by the Government of 
India is a condition precedent in that behalf (vide Government tif Andhra Pradesh v. 
Syed Molid,. Khim^). 


There is one more point which deserves to be mentioned before dealing with 
the merits of the case. The appellant is being prosecuted under section 14 of the 
Foreigners Act, 1946 ('XXXI of 1946). In determining the question as to whether 
he is a. foreigner within the meaning of the said Act or not, section q of the said 
Act ^vill have to be borne in mind. Section 9 applies to all cases under the Act 
■wdiich do not fall under section 8, and this case does not fall under section 8, and so, 
section q is relevant. Under this section, the Legislature has placed the burden of 
proof on a person who is accused of an offence punishable under section 14. ■ This 
section provides inier alia that where any. question arises with I'eference to the said . 
Act, or any order made, or direction given thereunder, whether any person is or 
is not a foreigner, the onus of proving that such a person is not a foreigner, shall 
notwithstanding anything . contained in the Indian Evidence Act, lie upon such 
person ; so that in the present proceedings in deciding the question as to %vhether 
the appellant was an Indian citizen within the meaning of Article 5, the onus of 
proof will have to be placed on the appellant to show that he was domiciled in 
the territory of India on 26th January, 1950, and that he satisfied one of the three 
conditions prescribed by clauses {d),.(J?) and (c) of the said Article. It is on this 
basis that the. trial of the appellant will- have to proceed. , 

Reverting then to the material; facts in. this case, the main issue which had. 
to be decided was whether the. appellant satisfies the requirements of Article 5. 
His case was that he had his domicile iii'India oh 26th January, 1950, and he satis- 
•fies the tests prescribed both by clauses (a) and (6) of Article 5. There is no dispute 
•that the appellant was born at Godhra and that his parents also were bom at Godhra. 
In fact, it is common ground that-the family of the appellant is still domiciled in. 


(1963) 2 S.GiJ. 655 ; A.I.R. ‘1963 S.C; 
■61-5.' . ' ■ 
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India and his brothers and parents continue to enjoy the status of Indian citizens. 
The prosecution, however, alleged that he had left India sometimc m 1948, and so, 
Article 5 was inapplicable to him, and his case had to be determined under Article %. 
If the appellant is shown to have lost his domicile in .India on 26th January, 1950, 
there would be no doubt that Article 5 would.be inapplicable to him and the case 
jnayhhveto be decided under Article 7. -On the other hand, if the appellant is able 
to show that he did not leave India until 1954, the case-would fall, under Article 5, 
and if the prosecution desires to treat the appellant as a foreigner it would be neces- 
sary for the prosecution to take action under the relevant provisions of the Citizen-, 
■ship Acb read with Article q. Such a course has not been adopted, and it is, there- 
fore, unnecessaty to consider any facts which would be relevant in that behalf. • 

So the narrow question is : does the appellant show that.hc was domiciled in 
India and was residing in India on a6th January, 1950 ? On this point, the appel- 
lant led oral and documentary evidence which has been considered by the Trial 
Judge as well as the High Court. The Trial Judge was to some extent impressed 
by the said evidence, but the High Court has rejected that cyidence.and has made a 
definite finding that the appellant had failed to establish that an Indian Passport 
had been issued to him in 1954 or at any time. In dealing with this question the 
High Court has no doubt made some observations as to the true scope and efifect 
•of the provisions contained in Articles 5, 7 and g, which do not correctly represent 
the true legal position in that behalf. But it is unnecessary for us to comment on 
those observations because we are satisfied that the appellant is entitled to have an 
opportunity to prove his case that he was staying in India until 1954, and left India 
•On an Indian passport issued to him in that year. Therefore, we do not propose 
to express any opinion on the evidence adduced by the respective parties, at this 
•stage. Ii$ view of the conclusion that we have reached, we would prefer to leave 
the matter to be decided by the learned Magistrate afresh in the light of the addi- 
tional evidence which we propose to permit the appellant to produce before him. 

It appeal's that during the course of the trial the appellant •\vantcd to prove 
his case that he had obtained an Indian passport in 1954 by examining certain 
witnesses,' and in that behalf he filed a list of witnesses on 21st January, i960. 
Amongst these witnesses was witness No. 6 Clerk of the D.F.O. of the Assistant 
Secretary, Political and Services Department and he was called upon to produce 
the original or copy of the Indian Passport No. C.O. 41323 dated 8th April, 1954, 
given to the appellant and all applications made by the appellant in regard to it. 
The list contained the names of other witnesses also, some of whom were examined. 
Summons to the 6th witness was sent through the Chief Secretary to the Govern- 
ment of Bombay. For no fault of the appellant, the witness did not turn up and 
' the passport was not produced, and, as we have already stated, the other evidence 
adduced by the appellant was not accepted by the High Court. 

When the matter was argued before us, Mr. Bishan Narain stated that as 
a result of an earlier order passed by this Court, the record in regard to the appellant’s 
Indian passport had been sent for and he wanted an opportunity to satisfy us that 
the said record fully established his case. That is- why 'though the appeal was 
argued elaborately before us on 17th December, 1963, we ordered that it should 
be treated as part heard, and gave opportunity to Mr'. Bishan Narain to mention 
it to us again after the record was received. Thereafter part of the record has been 
• received and the matter has been further argued before us.. This record does not 
contain the Indian passport issued to the appellant' on which he has relied. But 
it prima facie seems to support his case. The documents which have been sent to 
-this Court indicate that the appellant had applied for a passport in March, 1954, 

■ and after- the said application was received by,thc District Magistrate, Panchmahal, 
the usual enquiry was made. The questions on. which the enquiry was made are 
set Ou^t in the document sent to this Courq and the endorsement made in respect of 
the said items of enquiry is also to be found bn the document. These endorsements 
■read in the light of the questions tend to show that on 13th March, .1954., the Poliefe 
Sub-Inspector of Godhra was satisfied from his own' enquiry , that the appellant 
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ivanted to go, to liis aunt .and to liis father-in-law, who was staying in Pakistan 
where he had gone before the Godhra riots. The endorsements further show that, 
according to the Sub-Inspector, the appellant was a citizen' of India at the relevant 
date, which is 13th -March, -1,954. The Sub-Inspector also said that he saw no 
■objection or reasons to refuse an Indian passport to the appellant. If the contents 
of this document are proved, there would be no diihculty in establishing the identity 
of the appellant with the person to whom the said contents refer. In that case the 
appellant’s version that he was an Indian citiz'en up to March, 1954 and had obtain- 
ed a passport about that time would receive considerable. corroboration. Docu- 
mentary evidence of this type, coming from official custody, would undoubtedly 
go a long way in favour of the appellant when the Court considers the other evidence 
already a.dduced by him. ‘ We are, therefore, inclined to take the view that the 
appellant should be given a chance to prove this evidence and the issue in question 
.Should be, determined afresh in the light of this evidence and such other evidence 
as may be adduced by the patties hereafter, as well as the evidence already oit record. 
The appellant has been struggling to assert his status as a citizen of India during 
all these years, and if in fact he applied for Indian passport in March, 1Q54, we see. 
no reason why he should not be given an opportunity to prove his case, particularly 
when the failure of the official witness to appear before the Court in time cannot be 
said to be the result of any default on the part of the appellant. ,We would accord- 
ingly set aside the. order of conviction and sentence passed by the High Court against 
the appellant and remand the case to the Court of the Judicial Magistrate, First 
Class, at Godhra, with the direction that he should give opportunity to the appellant 
and the prosecution to lead.further evidence on the points at issue and should .consi- 
der the whole of the evidence, and then make his findings. 

The result is : the appeal is allowed, the orders of conviction and sentence 
are set aside, and the case is sent back to the trial Magistrate to be dealt with accord- 
ing to law, in the light of this judgment. 

K.S. ' Appeal allowed^ 

THE SUPREME COURT OF INDIA. 

'■ (Criminal Appellate Jurisdiction.) 

Present : — K. Su.b'ba Rao, RaghubAr Dayal and J. R. Mudhoekar, JJ. 
Shiv Prasad Chuni Lai Jain and another . . Appellants* 

V. \ . 

The . State of Maharashtra . . Respondent. 

Penal Code {XLV of 1860), section 3A-^ApplicabilUy — Requirements of. 

For the applicability of section 34 of the Indian Penal Code against an accused, it is necessary that 
that accused had actually participated in the commission of the crime either by doing something 
•which forms part of the criminal act or by at least doing something which would indicate that he was 
a participant in the commission of that criminal act at the time it was committed. 

Where accused No . 1 alone did the various acts which constituted the offence of which he was con- 
.■victed (sections 471 and 467, Penal .Code) and accused Nos. 2 and 3 took no part in the actual commis- 
sion of those acts they cannot be said to have participated in the commission of the criminal act 
which amounted to the various offences. Whatever they might have done prior fo the doing of 
those acts did not form an ingredient of the offence committed by accused No. 1. Accused Nos. 2 and 
3 in the instant case carmot therefore be held liable, by ■virtue of section 34, Penal Code for the acts 
comnutted by accused No. 1 alone, even if those acts had been committed in furtherance of the 
common intention of the three accused. 

Barendra Kumar Ghosh v. King-Emperor, 'L.R.. 52 ^l.A. 40 : 48 M.L.J. 543 ; Shreehantiah J^mayya 
Munnipalliv. The State of Bombay, {1955) 1 S.C.R. 1117 ; (1955) S.C.J. 233 and Jaikrtshnddas 
Manohardas Desai v. The State of BonAay, (1960) 3 S.C.R. 319, considered. 

But they may be liable on the alternative offenew of abetment being made out against them. 

Appeals by Special Leave frpm the Judgment and Order dated the .19th June, 
•ig6i, of the former Bombay High Court in Criminal Appeals Nos. 218 and 242 
of 1961, respectively. ''■.■ ■ : ^ ' ' . ' 

♦Cr. A. Nos. 150 and 185 of 1961. 26th February, 1964. . 
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, S. Mohan Kumaramngalam, SenJ.OT Advoca.te {R. 

Advocates oi Mjs.- Raniamir^ hi & Co.^ Advocates, with him), for Appellant (In. 
Crl, A. No. 150 of 1961). . .. 

■ B M Mistry, Advocate, and Ravmd/irNarain and J.B. Dadachanjt, Advocai.es of 
Mjs. J. B. Dadachanji & Co., Advocates, for Appellant, (In Crl. A. No. i«5 oi 

B. IC. Khanna, B. R.G.K. Achar. and R. H. 'Dhebar, Advocates, for Respon- 
dent (In both the Appeals). ' . 

The Judgment of the Court was delivered by ■ / ' ' ■ 

Raghubar Dayal, J.— Shiv Prasad Ghunilal jain, appellaht in Criminal Appeal 
No. 150 of 1961 was accused No. 3 ahd Pyarclal Ishwardas Kapoor, appellant in 
Criminal Appeal No. 185 of 1961 was accused No. 2,' at- the Sessions Trial before 
the Additional Sessions Judge, Greater Bombay. Along with thena was a third 
accused, Rameshwarnath Brijmohan Shukla who was accused No. i at the trial. 

As the two appeals arise from a common judgment, we would dispose of them 
by one judgment. The appellants would be referred to as accused No. 3 and 
accused No. 2 respectively. . 


The facts leading to the conviction of the appellants are that a large quantity 
of iron angles rvas consigned early in February, 1959 froha Gobind 'Garh to Raya- 
puram under Railway Receipt No. 597481.- They were despatched in an open 
wagon bearing E.R. No. 69667. The labels of the wagon were changed at Itarsi 
railway station and it n^s diverted to Wadi Bunder under a label showing that the 
iron angles had been despatched frota Baran to Wadi Bunder under Railway Receipt 
No. 43352 dated 6th Febriiary, 1959. This wagon reached Wadi Bunder oh 16th 
February, 1959. On 1 7th February, it %vas unloaded by Baburao Gawade, P.W. i 
and Shridhar, P.W. On i8th February, accused No. i obtained the delivery- 
sheet of the bill and signed it in the name of Shri Datta, He also obtained delivery 
of the iron angles from the railway and sighed the Railway Delivery Book in the- 
name of Shri Datta. The railway authorities delivered these on the presentation, 
of the forged receipt No. 43352 and on payment of the charges amounting to- 
Rs. r,5oo. - 


These iron angles were then transported to the godown of the National Trans- 
port^ Company at Sewri and stored there. . The -entries in the book showed their 
receipt in the account of accused No. 3 and also contained a further entry indicating 
the goods to be received iri the account of accused No. 2'. The latter entry was 
made on the receipt of a chit, Exhibit Z-8, from accused No. i saying that the goods 
be entered in the name of accused No. 2. On 24th February, 1959, the accused 
No: 2 signed an application, Exhibit K, addressed to the head office of the National 
Transport Company for delivering the goods. Accused No. i obtained the goods 
from the godown of that company on 26th February and 3rd March, 1959. 

A complaint by the original consignee about the non-receipt of the iron 
angles sent from Gobind-Garh led to an enquiry and eventual prosecution, of the 
three accused. • ' ■ 

Six charges were framed.., The first charge was against ali the accused for an. 
offence punishable under sections 471 and 467 read with section 34, Indian Penal 
Code and stated -that in furtherance of their common intention to cheat the railway 
administradon, , accused No'., i had fraudulently or dishonestly used the forged 
Railway Receipt .No:' 433521,' ^ 

The second charge Was framed in the alternative. Firstly "it charged all the 
accused for an’ offehce under section 467 read with section 34, Indian' Penal Code 
On account of accused No. i having forged the bill portion. - Iri the- alternative,- accu- 
sed No.. I was charged -with thb .offence under section 467, Indian Penal Code and 
the other accused Nos. 2 and 3 were charged under- section 467 read with, section 
logy Indian Penal Code for having abetted accused No. i in the commission of 
tha:t offence; , . , , ,,, . , , . , 
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Charges Nos. 3 to 6 were similarly framed in. the alternative, i.e. in the' first 
Instance all the three accused were charged of certain offences read with section 34, 
Indian Penal Code while in the alternative acdused No. .1 was charged of the specific 
offence and the other two accused were charged with that offence read with section 
109, Indian Penal Code. 

The accused were tried by the Additional Sessions Judge, Greater Bombay, 
with the aid of a jury. The jury returned a unanimous verdict of guilty against all 
the accused for the various offences read with section 34, Indian Penal Code. The 
verdict of the jury was riot recorded with respect to the five alternative charges 
against accused No. regarding substantive offences and against accused Nos. 2 
and 3 with respect to the various offences read with section 109, Indian Penal Code. 
The Sessions Judge accepted the verdict of the jury and convicted them of the various 
offences read with section 34, Indian Penal Code. Their appeals to the High Court 
were unsuccessful and therefore accused Nos. 2 and 3 have preferred these appeals 
after obtaining Special Leave from this Court. 

■ The main contention for the appellants is that the learned Sessions Judge mis- 
directed the jury with respect to the requirements for section 34, Indian Penal Code. 
The , contention is that the various offences were actually committed by accused 
No. I on i8th February, that neither accused No. 2 nor accused No. 3 was present 
when he presented the forged Railway Receipt, did other criminal acts and took 
delivery of the iron angles and that therefore even if they had agreed witlr accused 
No. I for the cheating of the railway administration by obtaining the iron angles 
•dishonestly by pr^entifig the forged receipt, they might have abetted the commission 
of the various offences, but could not be guilty -of those offences with the aid of 
section 34, Indian Penal Code, whose provisions, it is contended, do not apply in the 
circumstances of the case. It is contended- that for the applicability of sectioii 
54 against an accused, it is necessary that that accused had actually participated in 
the commission of the crime either by doing something which forms part of the 
criminal act or by at least doing something which would indicate that he was a 
jjarticipant in the commission of that criminal act at the- time it was committed. 
Reliance is placed on the cases reported as Barendra Kumar Ghosh v. The King- 
Emperor'^ and Shreehxntiah Ramayya Mimnipalli v. The State of Bombay^. 

..The learned Sessions Judge in the instant case had told the jury : 

“ In case you come to the conclusion that there ^vas a common intention in the minds of all the 
-three accused and accused No. 1 was acting in furtherance of that common intention, all the accused 
-would be answerable for.the offences proved against accused No. 1 by virtue of the provisions of section 
■34 of the Indian Penal Code, and it would be no answer to the charge to say .that the acts were done by 
accused No. 1 alone. Therefore, you have first, to consider for yourselves what offences are proved 
against accused No. 1 . You have next to ask yourselves whether it is proved (and it can also'be pro- 
■ved by circumstantial evidence) that there was a common intention in the minds of all the three accused 
and the acts done by accused No. 1 .were done in furtherance of that common intention. If your ansiver 
is ‘ yes ’ all the three accused tvould be guilty of the charges proved against accused No. 1 by virtufe 
■of section 34 of the Indian Penal Codei ” 

It is contended that in thus putting the case to the jury the learned Sessions Judge 
was in error as he did not take into consideration tlie fact that accused Nos. 2 and 3 
were not present at all at the time when the various offences were actually com- 
.mitted by accused No. 1. The two cases relied upon by the appellants support 
their contention. 

In Shreekaniiah’s case", three persons were convicted on several charges under 
section 409 read with section 34, Indian Penal Code, for committing criminal breach 
of trust of cei'tain goods entrusted to them as Government servants in charge of the 
‘Stores Depot, at Dehti Road near Poona. The stores had illegally passed out of the 
Depot and were haiided over to a person who ^vas not authorised to get them from- 
the Depot. It was alleged that those accused had conspired to defraud the Govern- 
ment of those properties and that it was in pursuance of that conspiracy that they 
:iiad arranged to sell the goods to the other person. Accused No. i in that case 


.1 . L.R; 52 1.A. 40 : 48 M.L.J. 543 (P.G.) , • A.I.R. 1955 S.G. 287. • 

-2. ( 1955 ) 1 S.C.R. 1177 : (1955) S.G.J. 233 ; 
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was not present when the goods were loaded nor was he present whcn.thcy -iverc 
allowed to pass out of the gates, that is toisay, he w'as -not present when the ofience 
was cdxhmitted. Bose, J., delivering the judgment of the Court, said at page-i 189 r 
' “ If he was not present, he cannot be convicted vvith the aid of section 34, He could have been' 

convicted of the abetment had the jury returned a verdict to that effect because there is ctddence of 
abetment and the charge about abetment is right in law. But the jury ignored the abetment part 
of the charge and we have no means offcnowing whether they believed this part of the evidence or not 
In considering the misdirection in the charge to the jury and the requirements 
of section 34, Indian'Pcnal Code, the learned Judge' said at page 1188: 

“ The essence of the misdirection consists in his direction to the jury that even though a person 
‘may not be present when the offence is actually committed’ and even 'if he remains ‘behind the screen, 
he can be convicted under section 34 provided it is proved that the offence was committed in furthe- 
rance of the common intention. Tins is wrong, for it is the essence of the section that the person must' 
be physically present at the actual commission of the crime.” 

Shreekantiah’s case'^ is practically similar to the present case. Both accused 
No. 2 and accused No. 3 deny their presence at the railway station on iSth February, 
when the various offences were committed. None deposed that accused No. 3 
was then present. The presence of accused No. 2 was, however stated by Babu 
Rao Gawade, P.W. i. He had not stated so in his statement before, 'the police during., 
investigation and the summing up by the learned Sessions Judge w'as that, under, 
those circumstances, it was for the jury to co'nsider whether to believe the statement 
of the witness jn Court or not. ^ It cannot be said as there rvas other evidence against 
accused No. 2 as well about his connections with this criminal transaction whether 
the jury believed his presence at the railway station oh i8th February or not. 

In JdikrhhnadcCs Manohardas Desaiv. The State of Bombay^, Shreekantiah-scase^l 
came up for consideration and was distinguished, on facts. In that case, the two 
accused, who were directors of a company, were convicted df an offence under 
section 409 read with section 34, Indian Penal Code for committing criminal breach 
of trust with respect to certain cloth supplied to them. It was alleged that one of 
the accused was mot working at that factory during the period when the goods 
must have been removed and that therefore he could not he made’ liable for .the 
misappropriation of the goods by taking recourse to the provisions of section 34,- 
Indian Penal Code. Shah, J'., delivering the judgment of the Gdui't, said at page 
326: ■ ° 


‘ But the e^ence of liability under section 34 is to be found inthe existence of a common intention 
animatmg the offendereleadmg to the doing of a criminal act in furtherance of the common intention 
and presence of the offender sought to be rendered liable under section 34 is not, on the words of the 

statute, one of the conditions of its applicability .A common intention —a meeting of minds— 

to conymt an offrace and participation m the commission of the offence in furtherance of that common-: 
intention myite the application of section 34. But this participation need not in all cases be by physicab 
p^ence. In offences involving physical violence, normally presence at the scene of offence of the 
offenders sought to be rei^ered b^le on the prmciple of joint liability may be necessary but such 
is not the case in respect of other offences where the offence consists of divers Jacts^hichSiv be done 
at different times places. In Shreskantiak's case\ misappropriation was committed by removing' 
the goods from a Government Depot and on the occasion of the removal of the goods, the Lt accused, 
was not pr^ent. It was thaefore doubtful whether he had participated in the (Commission Sthe 

offence, and this Court m those cucumstances held that participation by the first adSl^d wM ndf 
«tablished. , Theohserv^UommShreekantiah’sease^ in so Las they deal withsecti^nllXheSa^ 
Renal Code must, in our judgment be read , in the light of the facts estabibhed and SoJ intSed 
to lay down a principle of universal application. ** . ' iiui nucnucu 

Accused Nol i,m the preset case, alone did the various acts on i8th Februarv. 
I 959 ^ which constituted the offences of which he was convicted. Accused Nos'. 2 
and 3 took no part in the actual commission of those acts. .Whatever they might 
have done^prior to..the,doing of thcise acts, .did not foim an ingredient of the offences 
committed.by accused No i. They cannot be said to ha?e participated in^he- 
commission of the criminal act which amounted to, those, various offences.. They- 
cannot be. therefore held Ijablc, by virtue of section 34, Indian Penal Code fortlie 
acts committed By . accuscd.No. i alone, .even if those acts had been committed in 
furtherance of the common intention of all the, three accused. The result, SerSre,: 


I. (1955) S.G.R. 1177. : (1955) S;G.J; 233 
A.I.R. 1955 S.C. 287. 
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is that the -conviction of the appellants, viz., accused Nos. 2 and 3, for the various 
offences read with section 34, Indian Penal Code is to be set aside. , 

We did not hear, at first, the learned Counsel for the appellants, on the alterna- 
tive offences of abetment being made out against the appellants and ^vith respect 
to which the verdict of the jui-y \vas not recorded by the Sessions Judge. We 
did not consider it necessary to remit the case for further . proceedings \vith respect 
to those charges and. preferred to dispose of the case finally after giving a further- 
hearing to - the learned Counsel for the appellants. We accordingly heard them 
on the caarges relating to* the appellants abetting accused No. i in the commission, 
of the various offences, subject-matter of charges Nos. 2 to 6 and now deal with that 
matter. ■ ' 

We need not discuss the evidence on the record and would just note the various, 
facts which ai^e established from the evidence or which are admitted by the accused. 

The relevant facts having a bearing on the question of accused No. 2 abetting, 
the commission of the offences committed by accused No. i are ; 

1. Accused No. i is the Servant of accused No. 3 at whose shop accused. 
No. 2, \s'ho is a broker, sits. 

2. Accused. No. 2 deals in non-ferrous goods. 

3. Accused No.. 2 went, ^vith Baburam Gavade, P.W. i a clearing agent,, 
on 17th February, 1959, to see the goods. 

4. . The godown register showed the angle irons to be receive.d in the account 
of Shiv Prasad Bimal Kumar and Pyare Lai, accused No. 2. 

5. Accused No. 2 -wrote the letter Exhibit K to the National Transport, 
Company for issuing the delivery order with respect to the angle irons in order to- 
enable him to take deliveiy thereof. 

6-. Accused No. 2 was in possession of the note Exhibit Z-7 which he- 
delivered to the police during the investigation. 

The relevant facts having a bearing on the alleged abetment 'of the offences, 
by accused No. 3 are : 


1. Accused No. i is an employee of accused No. 3. 

2. The angle irons \vere stored at the Depot of the National Transport 
Company at the instance of accused No. i. 

3. The books of the godo-ira noted their receipt in the account of accused. 
No. 3, though the account showed further that they were received in the account 
of accused No’. 2 . This further entry was made on receipt of Exhibit Z-8 from, 
accused No. i when the last lot was delivered at the godowTi on i8th February. 

4. The entire writing on Exhibit Z-7 except the signature of an unknown, 
person and the date below it, -was written by accused No. 3. That doemnent reads: 


“To 

Piarayalal, C/o M/s. Sheopershad Bhimal Kumar, Bombay. 

1. R.R. No. 43351 dt. 4-2-59. Ashoknagar to Camac Bridge 

2. R.R. No. 43352 dt. 6-2-59. Baran to Wadi Bunder. 


I have received the material of the above R.R. ■\vhich I have 


handed over to you for clearance.. 
(Sd.) Yashwant. .-. . . . 

^ 24-2-59.” 


Besides these circumstances, it is urged for the State that the effect of the diver- 
in of the ivagon from its right course at Itarsi railway station indicates that the 
ople responsible for it must have a fairly large and iiifluential oiganiza ion it 1 
ids and that such a'diversion could not have been merely at -the mstance^of acc^ed 

). I, an cmplovee of accused No. 3, who is ^ substantial mercham._ A o 

;. 1,500 were paid, as charges to the railway authorities bi^ore ^ 

uld be taken deliver^' of. Accused No. i could not have een p 
ike that payment. ' ■ ; . ■ ■ 


•uva 'SOTvxi.-wCTC-ararca-on-aemrirttnyareXal'and rioted in it that they ivere 
stored on behalf and under Hen to Sheopershad Bimal Kumar. 

s c J— 60 
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It is further urged that accused No. i would not have stored the goods with the 
National Transport Company unless the storage was on account of, his master, 
accused No. 3. . ; 

Accused No. 2 admits his going to, see the goods on 17th February, but states 
that he lost his interest in the goods as they were iron angles and his line of, business 
was in non-ferrous goods. He explains his signing the letter Exhibit K by saymg 
that he did so at the instance of accused No. 3 who represented to him that accused 
No. I had, by mistake- stored the goods in the name of accused No. 2 and_ of accused 
No] 3 showing him the document Exhibit Z-7 which he retained with himself. 

‘ Accused No. 3 states that he had nothing to do with this matter and that he 
■wrote Exhibit Z-7 at the instance of accused No_. 2, who asked him to do so, he him- 
self being unable to write in English or Hindi. 

We now discuss the evidence to determine whether ■the accused Nos. 2 and 3 
abetted the commission of the offences committed by accused No. i. 

Exhibit Z-7, as originally written, does not appear to have had the first lines, 
■viz., the writing of ‘ To Piarayalal, G/o.’ This was written subsequently. This 
is clear, as urged for accused No . a from the facts that it appears to have been written 
with a defferent pen and', possibly, with different ink also, and;because the word 
‘C/o’ has .been written at an unusual place. In ordinary writing, it should have 
been in 'line with the latter expression ‘M/s. Sheopershad "Bimal Kumar. It . 
follows therefoi’e that this document was first written by accused No: 3 to show that a 
third person had entrusted him with the Railway Receipt No. 43352 dated 6th Feb- 
ruary, 1959, and that that person had received the material to which the Railway ■ 
Receipt related. In this original form, the only conclusion possible from the original 
contents of the document can be that M/s. Sheopershad Bimal Kumar, of which 
accused No. 3 is the proprietor, received this receipt from the third person in order 
to clear the goods from the railways. . This would amply explain 'accused ' No. i 
taking delivery of the goods on i8th February and storing them with’the National , 
Transport Company in the account of accused No. 3 and the entries' in the Godown 
Register. ' ■ i,* ■ 

Hi:^atlal, P.W. 13, is the Godown-kceper, He issued the receipt Exhibit 
P-i which records ; ' - ■ . ■ ' ■ ^ 

“■We have toda-y received the under-mer.tioned goods for storage with us in our godo\vn No. IPL- 
on behalf of and under lien to Shiv Prasad Bimal Kumar. ” ■ . : , 


This is_a clear indication of the fact that the goods were stored on behalf of Sheoper 
shad Bimal Kumar, i.e., accused No. 3. The words ‘ under lien ’, are of great signi- 
ficance in this respect and show that the Storage was not shown to be on behalf of 
accused No. 3 merely becausc'the angle irons. Were sent by accused No. i’who was 
an employee of accused No. 3. The expresSon' underlien ’ points to there being 
some specified transaction between accused No. 3 and the National Transport 
Company for the storing of the articles. This note further confirms the statement 
•of Himmatlal that he had at first written in the accounts that the goods were receiv- 
ed on account of Sheopershad Bimal Kumar and that it was on receipt of Exhibit 
Z -8 from accused No. i that he noted the tvords ‘‘ Account Pyare Lai ” in the entries 
with respect to those goods. 

, .The .circumstance that accused No. 3 was in a better position to finance the 
transaction -than accused No. i, is also consistent with the aforesaid conclusion 
irom .‘the original, contents' of Exhibit Z-7. - 


;; . Apart from the apparent later noting of the first line in this document' Ex- 
hibit Z-7, there appears no good reason why the receipt should have been wr’itteii ■ 
in this form if it was to be written at the instance of accused No. a There was no ‘ 
reason to, give the address of Pyare Lai as G/o M/s. Sheopershad Bimal Kumar. 
The later entry in this .document must have been thercfoi-e for a nnrnose hud tliar 
could' have only been'to show that the Railway Receipt No. 43352 ^&s dealt with 
, by accused No. 2 and not by accused No. 3. ■ dealt with 
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^ Mention may be made here of the fact that certain witnesses rvho had, during 
their police statements, referred to certain actions of accused No. 3, stated in Court 
that those acts were committed by accused No. 2. No reliance can be placed on 
any of the statements of those witnesses and this fact is just mentioned to show that 
it fits.in with the very fii-st attempt in converting the document originally prepared 
to.show that accused No. 3 had dealt with this forged Railway Receipt into a docu- 
ment showing that it was not' accused No. . 3 but accused No. 2 who dealt with 
that receipt. ■ ■ 

Accused No. 2 has been acting as a 'broker. He signed Exhibit K. He must 
be conversant with the language in which he signed. It was not necessary that 
the receipt Exhibit should have been written in English or in Hindi even if 
accused No. 2 did not know any of those languages. 

We are therefore not prepared to accept the explanation of accused No. 3 
with respect to his recording the document Exhibit Z-7. We hold, as admitted 
by him, that he had written this document. It makes reference to the forged receipt 
of which advantage was taken in getting delivery of tlie iron angles. Accused No.'g, 
writing such a receipt, clearly points to his being concenied with the taking delivery 
of the iron angles, by accused No. i , his employee. Once the forged receipt is 
traced to accused No. 3, from his own writings the natural conclusion is that.it 
was he who passed it on to his employee accused No. i for the purpose of getting 
delivery of those goods from the railway authorities. He thus aided accused No. 1 
in obtaining delivery of those goods, and m his committing the various offences 
for achieving that object. The further fact that the receipt tvas endorsed in the 
name of Datta and not in the name of accused No. i also proves that accused 
No. 3 must have known that the receipt he was dealing with was not a genuine 
receipt for the goods which were to be taken delivery of. If he had believed the 
receipt to be a genuine one, he tvould have endorsed it or got it endorsed in the 
true name of his employee. His employee too would not have taken delivery under 
a false name' We4ire, therefore, of opinion that it is established from these various 
circumstances and facts that accused No. 3 had abetted the commission of the 
offences, the subj^ect-matter of charges Nos. 2 to 6, by acOused No. i. 

The points in favour of accused No. 2 are that he does not deal in non-ferrous 
metals and therefore he would not have taken any interest in the transaction after 
he had found Out on i yjh February, that the goods ^vere ferrous and not non-ferrous. 
The fact that the goods were not stored in his name in the accounts of the godown 
of the National Transport Company, but Were stored in the first instance in the 
name of accused No. 3, also goes in his favour. If accused No. 3, had nothing to 
do with it and accused No. i was simply acting for accused No. 2, he \vould have 
sent instructions in the very first instance to Himmatlal that goods rvere to be 
stored in the account of acchsed No. 2. He did not do so. He sent intimation 
for storing the goods in the name of Pyarelal with the last lorry transporting the 
iron angles to the godown. Pyarelal had no previous dealings with the National 
Transport Germpany. 

In this connection, the exact direction given by accused No. i is of some signi- 
ficance. The direction given by him in Exhibit Z-8 was ' Please give a receipt 
in the name of a/c Pyare Lai ’. The request was not that the goods were of Pyare 
Lai and so be stored on his account. That should have been the natural direction. 
The receipt would have then been issued in the name of Pyare Lai and of nobody 
else. The direction given by accused No. i therefore indicates that for certain 
purposes he desired the receipt alone to be in the name of Pyare Lai. Naturally, 
Himmatlal had to make some entry in the books of the godown tvhich would be 
consistent with a receipt issued in the name of Pyare Lai. Himmatlal therefore 
noted the woVd^ ‘ aiccount Pyare Lai ’ , below the original note ‘ account Sheopershad 
Bimal Kumar,’ but saw no reason to make a statement in the receipt Ebchibit P 
that the goods were stored on behalf of Pyare Lai and noted in it that they rvere 
stored on behalf and under lien to Sheopershad Bimal Kumar. 

s c J— 60 
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, , Accused No. 2 signed the letter Exhibit K for the issue of the delivery order. 
His explanation is tliat he did so when accused No. 3 insisted and told him that liis 
employee had by mistake stored the goods in his hamei Ordinarily^ tjiis should 
not have been believed by accused No. 2 as there was no reason why accusG^^^o. i 
should store the goods in his name by mistake. He could have and mighOhave 
suspected something not straight but could shake off such suspicion by his beihg^ 
shown the receipt Exhibit Z-7, which showed that the goods had been cleared , by 
A-3 on behalf of certain person who had passed on that receipt. He was under 
an obligation to accused No. 3 and it is possible that he could not have strongly 
resisted the request of accused No. 3 to sign the letter Exhibit K. Accused No. 3 
had necessarily to obtain a letter signed by Pyarc Lai when the goods had not been 
shown to be stored in his account but were noted in the account of Pyare Lai; or of 
both Sheopershad Bimal Kumar and Pyare Lai. 

It is significant that accused No. 2 himself did not go to take delivery of the 
goods. It was accused No. i \vho took the delivery in two lots and each , time 
signed the receipt in the name of Pyare Lai. 

If accused No. 2 was also a party to the dishonest obtaining of the goods from 
the railway, there would not have been any occasion for such duplication of names 
on whose behalf the goods were stored with the National Transport Company or 
for such a document as Exhibit Z-7 coming into existence or for accused No. 2 
keeping the document with himself. He kept it with himself for his protection 
and produced it for that purpose during investigation. It may be that when accused 
No. 3 fried to dispel his doubts when he was requested to sign the letter Exhibit 
K, accused No. 2 himself suggested the receipt Exhibit Z-7 to be addressed in his 
name, as only then that receipt could be of any help to him. In these circumstances, 

* we are of opinion that the complicity of accused No. 2 in the commission of the various 
offences by accused No. i is not established beyond reasonable doubt. 

We therefore allow the appeal of Pyare Lai and acquit hhn of the. offences 
he was convicted of. ^Ve dismiss the appeal of accused No. 3, Shiv Prasad Ghunilal 
Jain, but alter his conviction for the various offences read with section 34, Indian 
Penal Code to those offences read with section 109, Indian Penal Code, and 
maintain the sentences. 

K'S. Appeal of accused Mo. 2 allowed and 

appeal of accused Mo. 3 dismissed. 
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Accused No. 2 signed the letter Exhibit K for the issue of the delivery order,. 
His explanation is that he did so when accused No. 3 , insisted and told him that liis 
employee had by mistake stored the goods in his name. Ordinarily^ this should 
hot have been believed by accused No. 2 as there was no reason why accused- No. i 
should store. the goods in his name by mistake.' He could have and might^have 
suspected something hot straight but could shake off such suspicion by his beih'g^, 
shown the receipt Exhibit Z-7, which showed that the goods had been cleared. by 
A'3 on behalf of certain person who had passed on that receipt. He was under 
an obligation to accused No. 3 and it is possible that he could not have strongly 
resisted the request of accused No. 3 to sign the letter Exhibit K. Accused No. 3 
had necessarily to obtain a letter signed by Pyare Lai when the goods had not been 
shown to be stored in his account but were noted in the account of Pyare Lai, or of 
both Sheopershad Bimal Kumar and Pyare Lai. 

It Is significant that accused No. 2 himself did not go to take delivery of the 
goods. It was accused No. i who took the delivery in two lots and each , time 
signed the receipt in the name of Pyare Lai. 

If accused No. 2 was also a party to the dishonest obtaining of the goods from 
the railway', there would not have been any occasion for such duplication of names 
on whose behalf the goods were stored with the National Transport Company or 
for such a document as Exhibit Z-7 coming into existence or for accused No. 2 
keeping the document with himself. He kept it with himself for his protection 
and produced it for that purpose during investigation. It may be that when accused 
No. 3 tried to dispel his doubts when he was requested to sign the letter Exhibit 
K, accused No. 2 himself suggested the receipt Exhibit Z-7 to be addressed in his 
name, as only then that receipt could be of any help to him. In these circumstances, 
'we are of opinion thatthe complicity of accused No. 2 in the commission of the various . 
offences by accused No. i is not established beyond I’easonablc doubt.. 

We therefore allow the appeal of Pyare Lai and acquit him of the^ offences 
he was convicted of. W e dismiss the appeal of accused No. 3, Shiv Prasad Chunilal 
Jain, but alter his conviction for the various offences read with section 34, Indian 
Penal Code to those offences icad with section rog, Indian Penal Code, and 
maintain the sentences. . .. 

K..S. Appeal of accused fo. 2 alloiloed and 

• ■ appeal of accused No. 3 dismissed. 
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